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(D) Pleadings. 


1. IN Treſpaſs the Defendant juſtified as Bailiff of F. S. to diſtrain for Br. Traverſe 
Rent arrear, and the Plaintiff' ſaid, that Riens arrear, and a good ber &c. * 

Iſſue againſt the Bailiff; contra againſt the Lord himſelf ; Note the Diver- 85 3 

ſity. Br. Treſpaſs, pl. 206. cites 14 H. 6. 5. there rhe 


Plaintiff re- 


plied, that he is not Bailiff ; Priſt . and there ſee this held to be a good Plea. But contra if he 


ſays that be as Bailiff, and by his Command took the Diſtreſs ; for Command ſuffices tho he be not Bailiff 


Br. Traverſe per &c. pl. 144. cites 14 H. 6. 5. 


2. Bailiff ſhall have every Challenge to the Array aud Polls as his Maſe 
ter ſhall have. Br. Baillie, pl. 29. cites 9 H. 7. 24. per tot. Cur. 

3. And may ſay, that the Tenements are in another Vill, but Bailiff hall 
not diſclaim in the Land, contra of Attorney, and Bailiff may plead i- 
noſmer of his Maſter, and the other Pleas triable by the Affiſe. Ibid. 

It there are two Coparceners * Rent, and the one diſtrains and a- 

vows for himſelf, and ee as Bailiff of his Companion, it is not tra- 
verſable that he is not Bailiff, Br. Traverſe per &c. pl. 118. cites 15 
H. 7. 17. | 1 

a In Aſſiſe, if J. S. appears as Bailiff of the Tenant, it is not tra- 
„ 1 he be Bailiff” or not. Br. Traverſe per &c. pl. 345. cites 

I 7-17. 

6. Replevin, the Defendant made Cognizance as Bailiff to the E. of s. C. cited 
Bedford, whereas in Truth he was not his Bailiſt, but took the Diſtreſs a- by Trevor 
gainſt his will. It was heid, that the Plaintiff cannot traverſe, that he Ca. J. but 
was not his Bailiff, for it is not iſſuable; nor can the Earl diſavow it, him in deli- 
for he is not Party; nor can the Earl have an Action upon the Caſe, be- vering the 
cauſe he is not damnified ; but the Party whoſe Cattle are taken, may Opinion ot 
bring an Action of Treſpaſs for taking his Cattle; and if the Defendant the, Court. 


juſtifies as Bailiff, 8 ſay De ſon tort Depeſue ahigue tali Cauſa, pl 7 Path 
0. E | 


and ſo puniſh him. 14. pl. 3. Paſch. 25 Eliz. C. B. the Earl ot's. Ann. C B. 
Bedford's Cafe. | * Cat 2 
| revillian 


v. Pine. 


7. In Treſpaſs the Defendant juſtified as Bailiff to J. S. The Plaintiff Not bis Bai- 


' replied, that he took his Cattle of his own Wrong, and traverſed bis lit is nta 


being Baihiff. Anderſon Ch. J. ſaid, that if one has Cauſe to diſtrain m 1 7 
Goods, and a Stranger of fe R [Wrong takes my Goods not as Bailiff 4 4 33 
Servant to the other, and I bring Treſpaſs againſt him, he cannot ex- Arg. Reil 
cuſe himſelf by fathering his Miſdemeanors upon me; for once he was Rep. 48. pl. 
a Treſpaſſor, and his Intent was manifeſt. But if one diſtreins as Bailiff, Cg. oy 's 
tho in truth be is not Bailiff, if he, in whoſe ight he does it, does 33 E. * 
afterwards aſſent to ir, he ſhall not be puniſhed as a Treſpaſſor; tor the And the Re- 
Aſſent ſhall have Relation to the Time of the. Diſtreſs taken, and ſo is Porter fays, 


che Book of 7 H. 4. andto all this Periam agreed. And Anderſon held bog —— 9 


clearly, that the taking in this Caſe is not good, to which Rhodes a- tha Lane 1 
| greed.. Godb. 109, 110. pl. 129. Mich. 28 & 29 Eliz. C B. Anon. best 


nement be in a Stranger, the Plantiff has no Colour to have Treſpaſs, be the Desendant Aer 


not; but there it is A that in Arvotury for Rent as Bailiff to a 


cauſe there was no Tre Stranger ſuch "Traverſe is good, be- 


paſs done if he was not his Bailiff. And ſo the Reporter ſays it is in the 


principal Caſe of Leev.. ... The taking the Beaſts of the Plaintiff in the Frankienement of a Stran- 


ger is a Tort to the Plaintiff, unleſs he had good Authority from the Stranger to ta 


may be, the Stranger may bring Treſpaſs for the Damage done by the Beaſts, and the Nr 


| the Plaintiff aid bimſelf againſt the Defendant, unleſs by this Traverſe; ideo quære. en 


1 * 
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S C. cited 8. In Replevin the Deſendant made Conuſunce as Bailif fo F. $ for 
Arg Ld. Damage fo, ay the Plaintiff replied, that one A. did pretend Right to 
Raym. Rep. the Land where &c. and that the Defendant took them in Right of 


* CHO the ſaid A. abſque hoc that he took them as Bailitt to J. S. and upon 


Cole.—S.P. Demurrer all the Jaſtices held clearly, that the Traverſe is good, And 
1 Salk. 107. ag to a Matter which was objected, that if this Traverſe thould be al- 
. 1. Trevi-1,,eq, the Meaning of the Defendant will be drawn in queſtion, they 


1 ſaid, that the ſame is not any Miſchief; tor ſo it is in other Caſes, as 


verſe held to in the Caſe of Recaption. 2 Le. 215, 216. pl. 274. Paſch. 29 Eliz. C. B. 
— 21 uller v. Trim well. 


-#.-+1c8 obſerved between an Action of Treſpaſs quare Clauſum fregit, and an Action of Treſpaſs for 
22 Replevin ; In the firſt Caſe, Die Delondenc juſtifies an Entry to the Cloſe 97 . 
mans, or as Bailiff to one in whom he alleges the Freehold to be, the Plaintiff ſhall not in his Re- 
plication traverſe the Command ; becauſe it would admit the Truth of the reſt of the Plea, viz. that 
the Freehold was in J. S. and not in the Plaintiff, which would be ſufficient to bar his Action, whe- 
ther the Defendant was impowered by J. S. to enter, or not impowered ; for it is not material that the 
Defendant has done a Wrong to a Stranger, if it be none to the Plaintiff; but in the other two Ca- 
ſes, if the Defendant juſtifies taking my Cattle as Bailiff to J.S. in whom he lays a Title to take 
them, as for Diſtreſs, or other Cauſe, there it may be marerial to traverſe the Command or Authori- 
ty; for tho J. 8 had Right to take the Cattle, * a Stranger who had no Authority from him will 
be liable; ſo that both Parts of the Defendant's lea in this Caſe muſt be true, and therefore an An- 
ſwer to any Part is ſufficiem ; ſo in Treſpaſs for taking Goods. ——11 Mod. 112, pl. 8. Paſch. 6 
Ann. C. B. the S. C. adjud accordingly, that in Replevin or Avowry the being Bailiff is tra- 
verſable; for otherwiſe a Man might be t ice charged; for ſuppoſe the Lord brought Treſpaſs, and 
the Tenant pleaded the mary Bs the Replevin, this ſhall not conclude the Lord; for it would be 
very miſchievous that the Lord ſhould be concluded, and not be able to ſay that he was not his Bailiff 
and had no Authority expreſs or implied An Agreement or Conſent ſubſequent will amount to an 
Authority &c. and the whole Court agreed that it is traverſable. 


The Bailiff 9. In an Avowry for an Amerciament in a Court Leet upon a Vill, ſor 
1 not making a Tumbrel and Stocks, he muſt 4% ge, that the Pain is un- 
from the paid to the Lord, becauſe it any other ot the Vill has paid the Pain, the 
Seward, Plaintiff is not diſtrainable; alſo he mult plead the Precept of the Steward 
cannot di- for taking the Diſtreſs, or levying the Pain, and the Extract of the 


raſh he. n Court, which the Bailitt ought to have for his Warrant. Mo. 574. pl. 

— ina 789. Trin. 40 Eliz. Scroggs v. Stevenſon. | 

Leet. Mo, | 

607. pl. 839. Trin. 40 & 41 Eliz. in Caſe of Stevenſon v. Scroggs. Cro. E. 698. pl. 11. Mich. 
1 & 42 Eliz, B. R. Steventon v. Scroggs, S. C. and Popham ſaid, that the Defendant as Bailiff of 
e Manor cannot diſtrain for an Amerciament by reaſon of his Office, without an eſpecial Warrant 

from the Steward or Lord, no more than a Sheriff may levy Amerciaments of this Court without War- 

rant; but Gawdy e contra; that he may diſtrain for lawful Amerciaments, by reaſon of the Office : 

but he cannot enter for a Condition broken. 28 : 


S. C. cited 10. In Replevin the Defendant ja/tified, for that the Place where i 
* 1 the Freehold of the Dean of P. and that he as his Bailiff took the Cattle 
id in Cat Damage feaſant ; the Plaintiff replied, De Injuria ſua propria, ab 0 
3 27 a f 7 propria, ſque hoc 
of Britton v. that be is bis Bailiff. It was objected, that the Plaintiff could not cra- 
Cole. , verſe that the Detendant was Ballitt, becauſe he had confeſſed the Frank- 

tenement in the Dean, in whole Right he juſtified. Ad Judgment was 
iven per Cur. viz. Croke, Doderidge, and Haughton, that the Plea 
[Replicatio) is not ker and ſo againſt the Plaintiff. Roll Rep. 46. 
1 RB, Lov. | 

In Replevin, 11. In evin, the Detendant made Conuſance as Baili . 1 
„ a Rent- charge; * in Bar, 54 be took the 555 pra 
Connſanc * a; out the Privity or Command of F. S. and that ſuch a Day after F. S. had 
Bailiff eB. firſt Notice ot it, and then diſavomed the taking atoretaid. Defendant 
for þ 1 &. demurred awe,” and per Cur. the Bar is ill ; tor he ought to have 
"dim @ traverſed the being Bailiff, and was ruled to replead ſo, and ro amend 
ee his Bar, paying Coſts, and to go to Trial whether Bailiff or not. 3 
that the De Lev. 20. Paſch. 33 Car. 2. C. B. Dobſon v. Douglas. WO 


V. 6 * „% „„ „ 


_Jendant was 4 3 ; | 
"Bailiff u B. and Iſſue thereupon, and after Verdict a Motion was made for a Repleader, but denied 
| Fg . . * 
1 a” 3 
x « - - 5 
45 


1 


Bailment. 


2 * 
7 —_— 
— 


N ho' this is not traverſable, and it had been ill upon Demurrer, yet after Verdict it is 

- 22 he Kc an immaterial Iſſue as to cauſe the granting of a Repleader. Ld. Raym. Rep. 
ich, to W 3. Redding v. Lion. L 

9 — bs a Batliff for Rent, his being Bailiff is not traverſable ; per Holt Ch. J. 12 Mod. 321. 

Mich. 11 W.3. B. R.. . v. Goudier. 


For more of Bailiff in General, See Account, Maſter and Servant, 
 Replevin, and other proper Titles. 


|| 


Bailment. 


** 


Shs * 1 3 83 


(A) Bailment. [Jn what Caſes the Baile is RAO 
anſwerable.] CVS 


1. IF a Yan pawns Goods to me for Money, and J put them Br. Bailmenr, 
among my other Goods, and all are ſtole before any tender of = Sg 
the Money, J ſhall not anſwer to him for the Goods, for J had a 8 P, does 
Property in the Goods for the Time, 29 All. 28. Adjudged. not appear. 


itt. 89. 

a. 8 P. accordingly—4 Rep. 83 b. S. P. reſolved in Southcote's Caſe. Br. Detinue de Biens, 

l. 3 5. cites 8. 2 —— If I bail Goods to you, and you are robbed of them, this ſhall excuſe you, per 

nny; and per Danby Ch. J. if he receives them to keep as bis own Goods, then this is a good Excuſe, 

and otherwiſe not. Br, Detinue de Biens, pl. 27. cites 9 E. 4. 40. — ——If a Man bails his Goods to 

F. and 4 Stranger takes them, Treſpaſs lies, per Keble, and ſo he has Remedy, and therefore ſhall 

charged to the Bailor. Br. Detinue de Biens, pl. 37. cites 6 H. 7. 12. 2 Ld. Raym, Rep. 912. 

S. C. cited by Powel J. but calls it an obiter Opinion. Contra where a Felon robs bim of them ; for 

there he has no Remedy; Note the Diverfity ; but Fineux held that he ſpall have Remedy againſt a Felon · 
- Buere, how. Br. Detinue de Biens, pl. 37. cites 6 H. 5. 12. 


2. But it had been otherwiſe, if the Tender of the Boney wag Idar was ta 


before the Stealing, (for by che Tender the Property was reveſted in len ron. 

8 the Tender. 
the Mortgagor) and J but a Batlee, 29 Aff, 2s. Adjudged. Br. Detinue 
35. cites S. C. & S P. Br. Bailment &c. pl. 4. cites S. C. but S. P. does not appear. S. C. 
and ſame Diverſity cited by Doderidge J. Roll Rep. 129.-——Co. Litt. 89. a. ſame Diverſity taken 
accordingly. S. P. reſolved accordingly. 4 Rep. 83. b. Paſch. 43 Eliz. B R. in Southcote's 
Caſe. 2 Ld. Raym. Rep. 917. in Caſe of Coggs v. Barnard, ſays, that the Bailee's having a ſpe- 
clal Property in the Pawn is not the Reaſon of the Caſe, and there is another Reaſon given for ir in 


the Book of Aſſiſe, and which is indeed the true Reaſon of all theſe Caſes, viz. that the Law requires 


nothing extraordinary of the Pawnee, but only that he ſhall uſe an ordinary Care for the reſtoring the 
Goods ; bur indeed, if the Money for which the Goods were pawned be tendered to the Pawnee be- 
fore they are loſt, then the Pawnee ſhall be anſwerable for them, becauſe by detaining them after 
the Tender he is a wrong doer, and it is a wrongful Detainer of the Goods, and the ſpecial Property 


of the Pawnee is determined. And he that keeps Goods by wrong, muſt be anſwerable for them at 
all Events, becauſe his detaining them is the Reaſon of the Loſs 5 


F 
3. But a general Bailee of Goods ſhall anſwer for them, if they Br. Bail- 
are tole with his own Goods; for when he accepts them general wen pe. 7. 
ly, it is with a Warranty in Law. Contra 29 Aff. 28. per Thorp. 4 T 


accordingly.” 


—— - Io ſuch 


they 


* 


Caſe A Bailee is diſcharged, per Thorp. Br, Detinue de Biens, pl. 35. cites 8, C. As where | 


&- 


* the _ 
— 


4 Bailment. 


ar i him to be /afely kept, and after they are ſtolen, this will not excuſe him, becauſe 
. k 2 1 9 the m ſafely, and there fore he muſt keep them at his Pe- 
if Goods are delivered to him to be kept ; for to be kept, and to be ſafely kept, is all 


il, d i 
= in Lat. we of; Litt. 89. a8. P. adjudged, 4 Rep. 83. b. Paſch. 43 Eliz. B. R. Southcote's 


Caſe, 1 ; | _ ; 
But it the Goods are delivered to him, to 11 ** ff * — - Co! Home's 2 1 J 

* is Defaul Negligence, he ſha iſcharged. Litt. 89. a. T 
N 8 bo E. 81 pl. 4. Southcot v. Bennet, S. C. & S. P. — * 


f 
83. b. in So tes Caſe. _—-—C ; 
— by Gg ad Clench, cæteris abſentibus, and Judgment for the Plaintiff. 


4. If I lend you my Horſe, and he dies ſuddenly without your Default, 
you are diſcharged, per Kirton. Br. Charge, pl. 2. cites 40 E. 3. 6. 

2 Id. Raym. z. In Detinue, Goods were bailed at the Feopardy of the Plantiff, and 
= 914 the Defendant ſnew'd how M. had taken the Goods, Per Rede, This is no 
Holt — J. Plea, for the Defendant might have Action againſt the Taker. Per 
Caſe and Keb e, The Bailor ſhall have the Action, for he has the Property; 
fays it was and it was touched, that if Goods are robbed from the Bailee, he ſhall 
bur a ſudden not be charged over, but if they are taten by a Treſpaſſor of whom he 
8 may have Conuſance, he ſhall be charged, ſor he has his Remedy over. 


os _ Y Bur per Brian, this is of a General Bailment, but otherwiſe it is of a 


Court, and Bailment at the Peril of the Bailor, for the Bailee ſhall recover no 
yet this is Damages, for he is not charged over to the Bailor, Br. Bailment, pl. 


I - 
mew tor 8, cites 3 H. 7. 4. 


the Opinſon 1 : ; 
of ee Ld. Coke in Southcote's Caſe, which beſides he has improved. But ſays, that the Practice 
has been always at Guild-Hall, to diſallow that to be a ſufficient Evidence to charge the Bailee, 
and that it was practiſed ſo all Ch. J. Pemberton's Time and ever fince, againſt rhe Opinion 
of that Caſe. And from ſeveral Authors cited by Holt, he infers, ibid. 915. That a Bailee is not 
chargeable without an apparent groſs Neglect; and if ſuch there be, it is looked upon as an Evidence 
of Fraud; nay, ſuppoſe the Bailee undertakes to keep them ſafely and ſecurely, in expreſs Words, 

et even that will not charge him with all Sorts of Neglects; for were ſuch a Promiſe put into 


wrking, it would not even then charge him ſo far. 
And Rotbery 6. If on Bailment of Goods for ſafe Cuſtody, the Goods for want of 


. * 
—_ 1 


is no'Plea. good Cuſtody are off of deſtroyed. Caſe or Detinue lies, and Bailee * 


Bur i ir ws Hall be charged by Super ſe Allumpfir ; per Frowike, Ch. J. Kelw, 7. 
own Goods it b. Mich. 21 H. 7. 


would be | | 
otherwiſe, Cro. E. 815. Southcot v. Bennet. 8 E. 2. tit, Detinue 59, _——S. P. accordingly 


Went. Off. Ex. 113. ſeems of the ſame Opinion; becauſe Bailor, as well as the Bailee may have Action 
for Damages againſt the Treſpaſſor. 


D. 22. b. pl. BY, If the Bailee of certain Plate will not deliver it, Detinue lies; but 
: * if he changes it, a Zrover & Conver/jon lies. Arg. Roll Rep. 59. 60. 
that for al⸗ Cites 28 H. 8. D. | 
tering the 8 

Plate, either Action upon the Caſe, or Action of Detinue lies and cites Tempore E. 4. 


8. P.reſolvd 8. If A. leaves a Cheſ# locked with B. to be kept, and takes the 
e Key away with him, and acquainteth not B. what is in the Cheſt, and 
b. in Sodth. the Cheſt together with the Goods of B. are ſtolen away; B. ſhall 
cotes Caſe, not be charged there with, becauſe A. did not truſt B. with them as 
and cites it this Caſe is; and that which hath been ſaid before of ſtealing, is to be 
22 underſtood alſo of other like Accidents, as Shipwrecks by Sea, Fire 


Detinue 59, by Lightning and other like inevitable Accidents. And all theſe Caſes 


—S, C. cired Were feſolved and adjudged in B. R. And by theſe Diverſities, are 
by Hole Ch. all the Books concerning this Point reconciled, Co; Litt. 89. a. b. 


Laym. Rep. 914. Trin. 2 Ann. in Caſe of v. Barnard, and ſays that he cannot ſee the Rea- 
. Jon of this ifference, nor why the Bailee ſhould not be charged with Goods in a Cheſt, as well as 
ma Goods — 0 828 80 1 has as (ag Power over . NI they are out of a Cheſt, 
o any Benent he might have by them, as when they are in a Cheſt ; and has as great a P | 
defend them in the one Caſe as in the other. * M TORT IRA 


J. A. | 


* 
aA ww 4% co — bu! Lew. Cad... 


Bailment. 5 


9. A. delivers Money to B. to diſpatch his Bu/itteſs in the Exchequer ; 
B. does not do it, Action of Debt lies for it. Noy Arg. 52. cites it 


as the Caſe of Dowſe v. Cawley. oo 
10. If Beafts are hailed to feed the Land, and the Bailee kills the S. P. by 
Beaſts, a general Action of Treſpaſs lies. 11. Rep. 82. Paſch: 13. Jac. 1 J. 
in Lewis Bowles's Caſe. 1 ain 
| ® | ; 7 3 $ P. agreed 
accordingly by the Fg Goldsb, 67. pl. 10 Mich. 29 & 30 Eliz. in Caſe of Bloſs v. Halman. 
It Bailee deſtroys the Thing delivered, Treſpaſs lies, per Gawdy J. Cro. E. 784. pl. 22 
Mich. 42 & 43 Eliz. Litt. S. 71. & Co. Litt. 57. A, (k) 


11. If I deliver 1ool. to A. to buy Cattle, and he beſtows gol. of it in 
Cattle, and I bring an Action of Debt tor all, I ſhall be barred in that 
Action for the Money beſtowed and Charges &c. but for the Reſt 
I ſhall recover. Hob. 207. Trin. 15 Jac. in the Caſe of Speak v. Richards. 
12. If Money is delivered to A. to keep generally without any Con- The Fact 


ſideration or Reward for ſo 2 it A. is robbed, he is diſcharged; ei, 4 3 


and the Owner thall bear the Loſs. Ruled upon Evidence per Ld. Execution 
Pemberton. 2 Show, pl. 166. Mich. 33. Car. 2. B. R. the King v. againſt the 


the Sheriff of Herttord. Plantiff, he 
brings 901. 


to the Defendant, Part of the Condemnation Money, which he refuſed to take, ſaying the Plan- 
tiff in the Action would not accept it, and he had nothing to do with it, he muſt go to him; and 
the Party ſaid he would be in Town next Friday, pray do you keep it till then, and I will come again 
8 you when the Plantiff will be here, and accordingly went away; and before the Friday the 

efendants Chamber was robbed. And now held no Action lies againſt hin. 2 Shbw. 172. 113. 
pl. 166. Mich. 33. Car. 2. B. R. The King v. Viſcount of Hertford. ; 


* 


—_— 


13. If a Man has Goods upon a naked Bailment, he is not chargeable Holt Ch. J. 
if they are loſt &c. neither is he chargeable for a common Neglect, {id that 


and therefore Southcote's Caſe is not good Law, which ſays that ne 


a Man ſhall be charged in an Action on a general Bailment, * it has ported in 4 
been the general Practice for twenty Years laſt paſt, If a Man hath Rep. is not 


Goods to keep, and they are ſtolen ; although there be a Neglect in all Law, but 
— where there 


him, as if he omits to ſhut the Door &c. he ſhall not be charged with 1s a /e, 

them, if he keeps them with the ſame Care as he does his owa. So if a Undertaking. 
Man makes Bailment to another, and he makes an expreſs Promiſe to keep For iſ there 
the Things ſafely, yet he is not chargeable without his wilful Default, for be but a ge- 


ſuch Promiſe ſhall nor charge him turther than he was chargeable be- —Y _ 4 


fore ; it would not do it it was in Writing, and for the ſame Reaſon it general Ae 
{hall not do it, it it is by Parol. Reſolved per tot. Cur. Comyns's Rep. ceptunce, and 
134. 135. pl. go. Paſch. 2 Ann B. R. in Caſe of Cogs v. Barnard, forthe Mar- 


ter left to a 


N of Law thereupon how the Goods ſhall be kept, the Law will make Conſtruction, that you 
ould keep them as you do your own; but where there is a ſpecial Acceptance to keep them ſafely ; 
there, at your Peril 2 are bound by your ſpecial Acceptance to keep them ſafe though you 
have no Reward, and that you are not compellable by Law to take them; per Holt Ch. J. 12 Mod. 487. 
Paſch. 13 W. z. in Caſe of Lane v. Sir Robert Cotton. 

In the Caſe of Coggs v. Bernard 2 Ld. Raym. gog &c, the Judges delivering their Opinions Seria- 
tim, found great Fault with Southcote's Caſe ; Gould ſaid it was a hard Caſe indeed, and obſerves 
that in Cro. E. 815. it was adjudged by two Judges only, viz. Gawdy and Clench, and Ibid. 
912. Powel J. that all the Foundation of SouthcotesCaſe is that in 9 E. 4. 40 b. there is ſuch an Opinion 
by Danby. The Caſe in 3 H. 7. 4. was of a ſpecial Bailment, ſo that that Cafe cannot go very far 
in the Matter, 6 H. J. 12. there is ſuch an Opinion by the by. But there are Caſes there cited, which 
are roger againſt it, as 10 H. 7. 26, 29 Aſſ. 28, the Caſe of a Pawn. My Lord Coke would 
diſtinguiſh that Caſe of a Pawn from a Bailment, becauſe the Pawnee has a ſpecial Property in the 
Pawn ; but that will make no Difference, becauſe he has a ſpecial' Property in the Thing bailed to 
him to keep. 8 E. 2. Fitzh. Detinue 59. The Caſe of Goods bailed to a Man, locked up in a Cheſt 
and Stolen ; and for the Reaſon of that See, ſure it would be hard, that a Man that takes Goods 
into his Cuſtody to keep for a Friend, purely out of kindneſs to his Friend; ſhould be chargeable 
at all Events. But then it is anſwered to that, that the Bailee might take them ſpecially, There 
ure _ Lawyers don't know that Difference, or however it may be with them, half Mankind ne ver 
heard of it. So for theſe Reaſons, I think a general Bailment is not, nor cannot be taken to be a ſpe- 


cial Undertaking to keep the Goods bailed ſafely againſt all Events. But if a Man does undertake 
ſpecially to keep ſaſely, that is a Warranty, and will oblige the Bailee to keep them ſafely againſt 
Perils, whete he has his Remedy over; but not againſt ſuch where he has no Remedy over. 

C 14. Soine 


— 


16 Bailment. 


. 
363 oo I 


— 


Rep. 900 to /afzly. but in the Carriage, one of the Casts was ſtaved and ſeveral Gallons 
920. C. * i Brondy Were if. The Wiles had no Premium for es he under- 
geh gen cook; notwichſtanding which, in an Aftion on the Caſe againſt the Balle, 
gment was given tor the Plantiff. If the Detendant had only offered 
los: to carry, there he would not be chargeable, tor it would only 
have been Nudum Pactum, but here it being Super ſe Aſumpfit, the 
word Aſſumpfit imports an undertaking ; and when a Man undertakes 
©? 0 to do a Thing and mifdoes it, an Action lies againſt him tor it, though 
no-body could have compelled him to do the Thing. Comyns's Rep. 

133. pl. 90. Paſch. 2 Ann. B. R. Coggs v. Barnard. 
15. If A. bail Goods to C. and after gives his whole Right in them to 
B. 5. can't maintain Detinue for them againſt C. becauſe the ſpecial 
Property that C. acquires by the Bailment, is not thereby transterred 
to B. Per Holt Ch. J. 6 Mod. 216. Trin. 3 Ann. B. R. Rich. v. 


l Aldr ed. 


. =—y 5 
— — 


— 


(B) Bailee. Who; and his Power and Intereſt. 


Per Dode- 1. I F I bail Goods 20 deliver on Requeſt, yet I may ſeiſe them without 
ridge J : in Requeſt. Arg. Godb. 403. cites 26 H. 6. 

8 preciſe Requeſt, becauſe it is Part of the Contract, and the Requeſt in pleading ought to be 
alleged. But if I deliver Goods to re- deliver, without ſaying on Requeſt, there needs not a preciſe 
Requeſt. Ibid. | 


2 Le. 31.pl. 2, By Manwood, If Goods be delivered to A. fo pay to B. A. may 


36.S. C.in ſell them. 2 Le. 90. pl. 113. Mich. 29 Eliz. in the Exchequer in 
totidem Ver- Clark's Caſe. | | 

Cro. 1: 236 3. A. lent B. an Horſe to ride from G. to N. at 4s. for two Days; B. 
Pl. 8. S. C. goes out of the Road from G. to N. yet A. cannot take the Horſe 
adjudg'd 19 trom B. For, tor thoſe two Days B. has a ſpecial Property againſt 
in Action of all the World; and A.'s Remedy for riding out of the Road, is by 
Battery, for Action on the Caſe, but not to ſeize the Horſe, Yelv. 112. Hill. 7 


N Jac. B. R. Lee v. Atkinſon. 
and endeavouring to take the Horſe from him.——Brownl. 217. S. C. adjudged for the Plantiff. 


Nis. Rep. 4. Snow, Mr. Warner's Partner, a Goldſmith, having loſt 21 
3 Lottery-Tickets, and a 1 for 5ol. immediately upon the Loſs 
Warner & Of them ſends to the Goldſmiths Company, and 25 a Number of 
rity Jen- printed Tickets of the Loſs, with the Number and Deſcription of the 


& al. ſeveral Lottery- Tickets and Order, which the Beadle and Servants of 


the Company, according to the Ulage in ſuch Caſes, delivered ar all 
the Goldſmiths Shops in London, and ſeveral Coffee-Houſes in and 
about the Royal-Exchange, and at the Exchequer &c. and the next 
Day he put Advertiſements in ſeveral publick Prints, Gazette &c. 
Some few Days after theſe Tickers and Order were loſt, one Samuel 
Snow, a Broker, but of bad Credit and Reputation in his Buſineſs, 
brings theſe Tickers and the Order to the Defendants Shop, being a 


Goldſmith in Lombard- ſtreet, where the ſaid Samuel Snow did uſually 
take up Money, upon pawning or leaving Lottery-Tickets, or other Go- 
vernment Securities as a Pledge for the Money ſo received; but the 
Detendant did never give him Credit for any Sum of Money, without 
having ſome Pledge in his Hands for his Security; and in this Way of 
Dealing, they had paid ard re-paid o, ooo. in three Months Time. 
The 


— — 


11 3 14 Some Hogſheads of Brandy were bailed to carry and deliver them 
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The Detendant Jenkins, advances to Samuel upon the Delivery of theſe 
Tickets and Order, a Sum of Money near to the Value of them. A Bill 
being brought by the Plantiffs tor a Satisfaction for theſe Tickets and 
Order; the Defendant inſiſts upon the Property, they being payable to 
Bearer, and that he is a fair Purchaſer, and denies expreſs Notice that 
they were loſt by the Plantiff Snow, and ſays that he took the 
Tickets and Order without examining the Number, and only caſt up 
the Sums and Value of them, being left in his Hands only as a 
Pledge and by a Broker, and that is the uſual Way of tranſacting be- 
tween Goldſmith's and Brokers, where Money is taken up upon ſuch 
publick Securities, which are left with the Goldſmith ous as a 
Pledge till the Money is re-paid. Per Parker C. It a Perſon will buy 
Lottery-Tickets, or any other publick Securities payable to Bearer or 
Indorſee, with Notice that 1. Wers loſt or ſtolen, and that the Vendor 
came to them without a fair Con/aderation ; this will not veſt a Right 
or Property in the Buyer. In this Caſe, though here is not Proof of 
expreſs Notice to the Buyer, yet the printed Notice left at his Shop, 
and the ſeveral Advertiſements in the printed Papers, will amount to ſut- 
ficient Notice ſo as to avoid the Purchaſe; and though there is no direct 
Proof of Fraud in the Defendants, yet here is a very grofs Neglect 
in notexamining the Tickets and Order, and ſince the Plantiff did every 
Thing in his Power to retrieve the Tickets and Order, and it was the 
Defendants fault and careleſſneſs not to examine them before he bought 
them, and Samuel Snow being broke and run away, the Defendant 


Jenkins ought to make Satisfaction to the Plantiff, and decreed accord- 
ingly, but without Coſts, 


5. The Plaintiff, living in the Country, leaves with the Deſendant, is. Rep: 
his Banker in Town, ſome Luttery-Tickets and Lottery-Orders, for which Paſch. 8 
the Defendant gives him a Note, promiſing to be accountable for them on Geo. in Canc. 
Demand. There was no Letter of Attorney, or any expreſs Authorit 


Bluc 

given to the Detendant about them. The Defendant continues to Pha x 1 
the Intereſt, and once received gol. of the Principal, which the Plaintiff 
approved of ; but whether this 5o 1. was by Sale of any of them, or was 
paid in the Courſe of Diſcharge by the Government, or whether the De- 
tendant had any particular Authority concerning this 50 I. did not a 
pear. The Defendants, without any expreſs Authority, ſubſcribed theſe into - 
the F. F. Company in the Name of the Plaintiff, and Stock for them was 
made out in the Books in the Plaintiſi s Name alſo, The Plaintiff brings 
his Bill for an Account and Satisfaction &c. For the Plaintiff the Ar- 
guments turned upon the Defendant's being only a Depoſitory to receive 
the Intereſt ; that this was the only Power that a Banker is underſtood 
to have in ſuch Caſes which are common; that in regard to the 50 I. 
Principal, he muſt be ſuppoſed to have had a particular Order for that, 
as it appeared to be a particular Tranſaction. As to the Lottery- 
Tickets, that he had admitted himſelf to be accountable for the Loſs 
that accrued upon them, by an Offer he made to pay ſuch Loſs or Dit- 
terence ; that this was within the old Rules of a Loſs ariſing from the 
unauthorized Act of a Depoſitory, and therefore, if it was a new Caſe, 
it was only ſo on the Defendant's Side, and the Conſequences would 
be too extenſive to make a Precedent in his Favour. For the Defendanr 
it was inliſted, that he had the legal Intereſt in theſe Things as Bearer, 
was the Plainrift's Truſtee, and therefore is fully indemnified by the 
S. S. Act, which impowers all Truſtees to ſubſcribe ; that his being 
polietied of theſe Things, imply'd a Power to diſcharge or diſpoſe ot 
them. The Law infers ſuch a Power from the leaving a Bond in the 


Hands of a Scrivener, who was Agent in the lending Money : He may 


receive it, and on Payment deliver up the Bond, without any expreis 
Authority. The Caſe of Party nd Stokes, lately decreed, was much 
ſtronger: 


— 


ms gat — — — — aw, rb Cows 
Bailment. 


. 
al 


ſtronger : 


ing. As to the Cafe Mr. Lutwich put of a 


"1 
— 


he Defendant there gave a Note to cransfer 1501. Bank An- 
nuities to the Plaintiff on Demand; but when the Plaintiff demands 
them, he ſays he has ſubſcribed chem. There the only Queſtion was, 


whether they were indeed ſubſcribed, being in the Defendant's own 


but if they were ſubſcribed, it was agreed the Plaintiff would 
1 5 by it. Here the Subſcription is in the Name of the Plaintiff. 
The laſt Act deſigned to give Validity, and cure all Defects in the Sub- 
ſcriptions. In this Caſe the Company don't want its Aſſiſtance, in re- 
gard to them; The Subſcription is certainly valid, and therefore, if 
private Perſons are bound as to the Company, the Act has certainly 
concluded all Queſtions between themſelves; for the ſame Subſcription 
cannot be valid in regard to one, and void as to another. But if this 
Caſe is not within any of the Acts, if the Defendant is not a Truſtee, 


but only an Agent or Factor, or any thing elſe, yet he is unattended 


with any of thoſe Circumſtances which ſhould induce a Courr of Equity 
to charge him with the Loſs, He has been guilty of no Fraud, and had 

Reaſon to juſtify his Miſtake, The Legiſlature recommended 
theſe Subſcriptions; it was the Opinion of moit Men, that they would 
be adyantageous. The Court ſhould take Notice of the Hurry People 
were then in. The Defendant acted as well for the Plaintiff as he did 
ſor himſelf; he could have no Advantage from this Subſcription, becauſe 
it was in the Plaintiff's Name. 'The Plaintiff might have received Be- 
nefit from it, ſince it is proved it bore a Premium. There was there- 
fore noReaſon to charge the Defendant. Per Maſter of the Rolls, 'This 
Caſe ariſes upon the Conſtruction of ſeveral Acts of Parliament; the 
S. S. Act, and the two Subſcription Acts, that were made to confirm 


and ſupply what was done upon it. He ſeemed to expreſs ſome Doubts 


concerning the Equity of thoſe Acts, and enlarged much upon the Con- 
ſtruction of ſome Parts of them out of this Caſe ; but he ſaid, that every 
one that fits in this Court ſhould act according to Law; that he far there 
Jus dicere, non dare. This was agreeable to the Rule of judging ſecun- 
dum Diſcretionem boni viri ; for Vir bonus eſt quis? Qui conſulta Pa- 
trum, qui leges Juraq; ſervat ; That this Caſe is not at all accompany'd 
with any Impoſition or Fraud, or Deſign of Profit to the Defendant. 
The twoSorts of Security depoſited, ſhould receive a diſtinct Conſide- 
ration: As to the Lottery-Tickets, the Defendants are plainly Truſ- 
tees; but I don't think in all Cafes, where a Thing is payable to Bearer, 
the Bearer will have the legal Property; As where a Ticket is ſtolen. 
And yet in ſuch Cafe, if ſuch Ticket was ſubſcribed, the Company 
would have good Right from the Bearer. Here plainly the Deten- 


dants were Truſtees by being Bearers, becauſe, by having the Securi- 


ties, they had a Power to receive the Principal, which alſo the Owner 
Muſt know. I think this is a ſtronger Caſe than that of a Scrivener ; 


for if he is enabled to diſcharge the Debt by only having the Cuſtody 


of the Bond, without any legal Property, a Fortiori here, where the 
Defendant 1s truſted with the legal Property : Bur if the Scrivener does 
deliver up the Bond without Payment 0 the Money, that will not 
diſcharge even the Debtor, but he will continue fill liable for the Debt. 
The Defendant's Offer ſhall not bind him ; for he would always ſtick 
to Ld, Cowpet's Rule, that no Offer ſhould x pap the Perſon offer- 

: erſon intruſted to deliver 
over a Thing to another, he is in no Senſe a Truſtee, bur a meer Porter 


or Carrier; he can receive nothing, and yet even this Perſon would be 


a Truſtee in regard to the S. S. Company, but not ſo as to be himſelf 
indemnified for a Subſcription ; but he thought there was no Caſe of a 


real Truſtee that was not within the Act. *Tis plain the Legiſlature 
intended to take in all Sort of Truſts whatſoever. If a Man was any 
ways intruſted, cho? not a formal Truſtee, he had a Power to ſubſcribe : 


Even 


— 
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Even Creditors are bound by the Subſcription of Executors, which is | 
the hardeſt Caſe. And yet, tho” the Defendants are Truſtees, if there 
had been any Fraud, any Advantage to themſelves, I would charge 
them, tho' their Subſcriprions would be valid as to the Company. The 
Courle of dealing in theſe Caſes is very well known; the Hurry was 
very great, the Defendants thought they were acting tor the Benefit of 
the Plaintitf, and for a ſmall time it was for his Benefit; he might have 
ſold them [contracted for them] at a Premium. The ſecond Point concern- 
ing the Lottery-Orders is not ſoclear to be a Truſt, nor do I think I need 
declare any Opinion whether it was a Truſt or not; ſo far it reſembles a 
Truſt, becauſe che Defendants plainly had a Power over the Principal and 
Intereſt, and that by the Delivery ot the Party himſelf. He has made Uſe 
of that Power, as to the Principal, by receiving the 5ol. The Aſſignment 
of theſe Orders is with a Blank. Tune Bearer has a Power to fill up that 
Blank. The Defendants had a Power to make themſelves Truſtees, b 
filling it up to themſelves, and then they would have been good Truf- 
tees in the Senſe of the Act, Bur tho' he had the Power to make him- 
ſelt a Truſtee, he has not made himſelf one ; bur the Form of a Truſtee 
ſeems not to be conſidered by the Act, but whether the Perſon was in 
any Senſe intruſted. Upon the late Act, I will not ſay how ir will be 
where the Company have got Poſſeſſion of Orders withoat the Act of 
che Proprietor, or any Authority from him, expreſs or implied, that is 
a Queſtion of Right: Bur ſuppoſe here this Subſcription is a void Sub- 
ſcription, and not within the Proviſo of the late Act, can the Plaintiff 
make the Defendants ſtand in the Place of the S. S. Company, and make 
that Satisfaction which the Company ought to make, without making 
the Company Parties? I think the Detendant ſhould not be charged. 
If he has done W rong, it is without any Ingredient of Fraud to bring 
it. into this Court, and therefore, as a Torr, ſhould be proſecuted ar 
Law. What can this Court decree for a Tort? Can they decree that 
the Defendant ſhall pay to the Plaintiff the Intereſt of theſe Annuities, 
till the Government would have redeemed them? And ſhould we de- 
cree the Payment of a certain Sum, this would be directly to decree 
Damages for a Tort, and ſuch an Invaſion upon the Common Law, as I 
hope never to ſee in this Court. If this Act has authenticated this Sub- 
ſcription as to the Company, it has alſo as to the Proprietor. Bill diſ- 
mils d per Jekyll, Maſter ot the Rolls. 

6. Securities were delivered by A. to B. in order that B. ſhould advance a MS. Rep. 
Sum of Money upon them the next Day; but no Money was then advanced, Trin. 8 
The Queſtion was, whether B. can keep theſe Securities, ſo delivered Soc 2.-nc: 
to him for this particular Purpoſe, in order to have a Satisfaction for a hill & al- 
precedent Debt due to him from A. Per Ld. C. Macclesfield, B. ought v. Froſt. 
not to retain theſe Securities in Satisfaction of a precedent Debt due to him 
from A. ſince they were delivered to him for another Purpoſe, viz. as 
a Pledge or Security for another Sum of Money, intended and propoſed . 
to be advanced and lent to him; and fince B. did not advance the Mo- 
| ney according to the Agreement, he ought to return the Pledge upon 
Demand; and ſince he has not complied with his Part of the Agree- 
ment, he ſhall not retain the Securities which he got into his Hands by 
ſuch a Pretence and Artifice, to ſecure to himſelf a Satista&ion for a 
precedent Debt; and gave Cofts againſt the Defendant. | 
J. Plaintiff brought Trover againſt Deſendant for a Diamond Ear-ring, MS. Rep. 
and other Jewels, to which Defendant pleaded Not Guilty. Upon a Eaſter 1743. 
ſpecial Verdict the Caſe was, That Plaintiff being Owner of the Goods . 
mentioned in the Declaration on the 12th of January, 1729, lodged them, ore 
for ſafe Cuftody only, in the Hands of Seymour the Goldſmith, incloſed in a 
Paper and Bag, and took the Receipt following. ** 12th of Fan. Received 

* of Sir Fohn Hartop the following Fewels, mentioning them all which are 
Ws | D . ſealed 
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ce „4 Bag; wbich Bag, ſealed up, I promiſe to take care for 
6 — EThat end ny broke open the Seals, and carried the 
Tewels to Defendant's Shop, which is an open Shop in London, as a 
. that Seymour borrowed of Defendant 300 J. upon the Pledge of the 
Jewels, and gave his Note for that Sum. No Authority is found from 
"he Plaintiff to fell them; but he demanded them of the Defendant, 
who, not being paid his Money, retuſed to deliver them. Seymour 
was in Poſſeſſion of theſe Jewels till he pledged them as aforeſaid, 
which was in the Year 1736. Seymour afterwards became a Bankrupt; 
(but that 1s not material to the preſent gry The Value of the 
Jewels is found to be 7501. After ſeveral Arguments the Ch. J. pro- 
nounced the Reſolution of the Court. The general Queſtion upon this 
Special Verdict is, Whether, by any Facts found, the Plaintiff is barr'd 
from having the Goods deliver d to him, or from having Satisfaction; 
and iſt, it is to be conſidered in what Relation Seymour ſtands with 
reſpect to the Plaintiff. 2dly, whether any Thing that is found diveſts 
the Property of theſe Diamonds from the Plaintift. As to the firſt De- 
livery to Seymour, it was nothing more than a naked Bailment for the 
Uſe of the Bailor, lodged there tor ſafe Cuſtody only. Holt Ch. J. 
calls it a Depoſiting, Southcote's Cale, 4 Co. In ſome reſpect the 
Bailee has a Property to keep, tor the Uſe of the Bailor only. That 
upon Seymout's breaking the Seal, he was a Treſpaſſor to the Plaintiff, 
and that Treſpaſs would lie againſt him; cites Moor 248. and Salk. 655. 
the Opinion of Trevor Ch. J. The ſecond Conſideration is, how far the 
Plaintiff is affected by any Thing done by Seymour; whether his Pro- 
perty is diveſted by any Thing that is found. Seymour had the Pof- 
leffion originally by Right, bur by breaking the Seal he became a Treſ- 
paſſer, and from thence a Poſſeſſer of the Goods by Wrong, It is ob- 
jected, that the Plaintiff was not privy to Seymour's Wrong; that he 
ent his Money innocently, and therefore, as is objected, more reaſon- 
able the Loſs ſhould fall on the Plaintiff chan Defendant ; and for this 
was cited Salk. 289. But that is not this Caſe ; the Jewels here were 
ſealed up with the Plaintiff's own Seal, which reſembles the locking a 
Box, and taking away the Key, 1 Inſt. 1 ob There is no Fault in the 
Plaintiff Then to conſider what is the Law touching Sales in open 
Shops; that Sales in open Shops does not alter the Property of a Stranger, 
as Sales in Market-Overt or Fairs, Moor 625. That a Cuſtom of Lon- 
don pleaded, that every Freeman might buy all manner of Wares in 
every Shop in London, is too general; for then a Scrivener might buy 
Plate in his Shop, and the like, which is unreaſonable, Cro. * 69. 
Bacon's Uſe of the Law, 80. 5 H. J. 15. By theſe Caſes it appears, 
that the true Owner never loſt the Pro ot his Goods by Sale, un- 
leſs in a Market-Overt. For the Defendant it was inſiſted, that if a 
Perſon who loſt Money with the Plaintiff at Play, and gave him for 
Payment a Goldſmith's Note, the Goldſmith ſhall not be obliged to pay 
this Note, the Plaintiff being a Perſon within the Meaning ot the Gam- 
ing Act. This is true; but if the Plaintiff had negotiated this Note 
to a zd Perſon, then the Caſe would have been between two Perſons 
Strangers to the Proviſions of the Gaming Acts, and ſo thoſe Acts would 
not take Place, as between Water and Aſſignee of the Note, Carth. 
357. Salk. 344. So where Bank-bill, payable to A. or Bearer, and A. 


loſes the Note, and the Stranger who found it transfers it, for valuable 


Conſideration, to C. the Money being paid to Bearer, diſcharges the 
Drawer; tor tis the very Terms of the Note, and by Courſe ot Trade 
theſe Notes are looked upon as Change of Money for Money ; but there 
is no ſuch Courſe of Trade with reſpe& to Goods: The Property does 
not fol low the Poſſeſſion, unleſs in Caſes where the Owner has no Mark 
to know his own again, as in Money, Cro. Eliz. 746. Piggs v. Poli- 

i : dap. 
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day. Salk. 283. Ford v. Popkins. In the preſent Caſe the Owner ne- 
ver gave any Power to ſell or diſpoſe of them, and Poſſeſſion merel 
does not change the Ownerſhip ot Goods, tho' it does of Money. If 
Bill or Note 1s made payable to A. or Bearer, if no Indorſement, the 
Vendee is without Remedy againſt Vendor; tor theſe Notes are look'd 
upon as lodging Money for Money. The next Matter for Conſidera- 
tion is, whether the Place where the Pawn is made will intitle the De- 
fendant to retain _ On the Finding, it is inſiſted that Sales 
in open Shops are the ſame as Sales in Markets-Overt: But by this Spe- 
cial Verdict no Cuſtom is found, and, unleſs it was found, the Court 
cannot take Notice of ſuch a Cuſtom; as was determined in the Caſe of 
Argyle v. Punt, in this Court, Trin. 5 Geo. 1. where a Libel in the 
Spiritual Court, tor calling a Woman W hore, and after Sentence ap- 
lied for a Prohibition, yet denied; for that the Court would not take 
otice of the Cuſtom of London, where *tis actionable to call a Wo- 
man Whore. Carth. 75. Then 'tis objected, that upon the Finding 
of the Jury, the Cuſtom is to be certified. Hob. 86. Cro. Car. 516. 
Cro. Jac. 69. But this Caſe is not within the Cuſtom, as to Sales in 
Market-Overt; for Pawns, as this is, and Sales are quite different; 
and a Cuſtom which extends to Sales in Market-Overt, will not include 
Pawns or Pledges ; and for that Purpoſe 35 H. 6. Fo. 25. is in Point, 
where tis expreſly ſaid, that the Cuſtom extends to a Sale, and not to 
a Pawn. There is no Inſtance where this Caſe has been allow'd, with 


reſpect to Pawns. 


8 a i ** 


( c) The ſeveral Sorts of as, 


1. THERE are / Sorts of Bailments. The firſt Sort of Bailment Comyns's 
is a bare naked Bailment of Goods, delivered by one Man to another, * 134 

to keep for the Uſe of the Bailor, and this I call a Depo/itum ; and it is that 00S: G 

Sort of Bailment which is mentioned in Southcote's Caſe. The 2d Sort Divifion. 

is, when Goods or Chattels, that are uſeful, are lent to a Friend gratis, to 

be uſed by him; and this is called Commedatum, becauſe the Thing is to 

be reſtored in Specie. The zd Sort is, when Goods are left with the 

Bailee, to be uſed by him for Hire This is called Locatio & Conductio, 

and the Lender is called Locator, and the Borrower Conductor. The 

4th Sort is, when Goods or Chattels are delivered to another as a Pawn 

to be a Security to him tot Money borrow'd ot him by the Bailor; and 

this is called in Latin Vagium, and in Engliſh a Pawn or a Pledge. 

The 5th Sort is, when Goods or Chattels are delivered to be carried, or 

ſomething is to be done about them for a Reward, to be paid by the Perſon 

who delivers them to the Bailee, who is to do the Thing about them. 

The 6th Sort is, when there is a Delivery of Goods or Chattels ro ſome- 

body, who is to carry them, or do ſomething about them gratis, with- 

out any Reward for ſuch his Work or Carriage; per Holt Ch. J. 2 Ld. 

Raym, Rep. 912, 913. Trin. 2 Ann. in Caſe of Coggs v. Bernard. 


(D) Revo- 


12 Bailment. 
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1 Revocable. Or Property alter d. In what 
Caſes. 


a tinue againſt Baron and Feme, and counted of Bailment of Sheep 
a 75 the 2 hos the Coverture, by which the Defendant ſaid that 
after he took the Feme to Wife, and the Sheep were bailed to him to compeſter 
the Land, by which he commanded him to take his Cattle, and he would 
not, wherefore the Defendant took the Cattle in his Land, Damage feaſant; 
and demanded Judgment if of ſuch Taking &c. And the Opinion ot 
Thorpe was, that it is a good Diſcharge ot the Bailment, without other 
Poſſeiſion in the Plaintiff again, by which the Plaintiff traverſed the 
Commandment. Quod nota, Br. Detinue de Biens, pl. 13. cites 43 
E. 3. 21. | ; 
. Where I bail 10 l. to F. M. to deliver to P. and J. N. offers it, 
and P. refuſes, I thall have Debt againſt J. N. For he ſhall not retain 
the 1:1. for the Retuſal of P. where there is no Default in me. Br. 
Conditions, pl. 53. cites 19 H. 6. 34. | 
3. If a eme Covert bails Gvods to a Man, and aſter ſhe takes him to 
Baron, and he dies, the Feme ſhall not have Action of Bailment; for 
the Bailment was diſcharged by the Inter-marriage ; bur ſhe may declare 
. a Trover. Quod nora, per Fineux. Br. Bailment, pl. 6. cites 21 
7. 29 


D. 4 a pl. 4. A delivers 20 J. to B. to the Uſe of C. a Woman, 10 be delivered her 
J. Paſch. the Day of her Marriage. Before her Marriage A. countermands it, and 
3 H.3. calls home the Money. C. ſhall not be aided in Chancery, becauſe 


yte v. 


Penny. there is no Conſideration why ſhe ſhould have it. Cary's Rep. 12. cites 


D. 49. 
11 om Goods be bailed to bail over on a Con/ideration precedent, on his 


2 7, a : 
— totidem Otherwiſe where tis voluntary, and without Conſideration. But where 


Mich. 3 & 32 Eliz. Clerke v. Archdale, in the Exchequer, S. P. adjudged, that the Property is im- 
y altered As if A. indebted to B. by Bond, delivers ſome Hogſheads of Wine to C. to 
ſatisfy B. his Debt. C. was Surety for A. to B. 3 77 that the Property of the Goods, by the De- 


Bervoĩr 8. P. accordingly by Doderidge J. and ſo by Ley Ch. J. if the zd Perſon, to whom it 
was to be bailed over, aſſents, it is not countermandable. 2 Roll Rep. 441. Trin. 21 Jac. B. K. in 
8. C-—Yelv. 4. in a Note on the Caſe of Riches v. Briggs. FN 5 Ys 


6. If A. bails Goods to B. at ſuch a Day to rebail, and before the Day 
B. ſells the Goods in Market-Overt, yet at the Day Bailor may ſeiſe the 
G becauſe the Property of the Goods was always in him, and not 
alter'd by the Sale in Market-Overt. Godb. 160. pl. 224. Mich. 7 
Jac. B. R. Anon. 2 | Sr 

7. A. indebted in 100 1, to B. delivers Goods to C. amounting to the 
Value of the Debt, zo ſarisfy B. the ſaid 100 l. with the Goods in his Hands. 
B. has an Intereſt and Property in the Goods. Yelv. 164. Mich. ) Jac. 
B. R. Brand v. Liſley. N | 


E) Actions 
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(E) Actions and Pleadings. 


1. Etinue in Londou upon Bailment made by the Plaintiff to the De- 
fendant &c. He ſaid that he bailed it to him in another County, 

in Tledge &c. and no Plea, per Finch, it he does ot traverſe the Bail. 
ment in the firff County; and alter they were at Iſſue, it it was bailed in 
Pledge or nor, and the Viſne was where the Receipt in Pledge is ſup- 
poſed. Br. Traverſe per &c. pl. 41. cites 46 E. 3. 30. | 
2. Detinue of certain Charters. The Plaintiff counted of Bailment by S. P. bay | 
him to the Defendant, who ſaid that he found the Deeds by Fortune in his now be thall 
Houſe, and F. N. had brought the like rit againſt him to return them now, — cpuged 
and pray'd that they interplead, abſque hoc that the Plaintiff bailed ro has Right. 
the ReRodant as here; and a good Plea, per Martin, and the Bailment Br. Bail- 
traverſable as here; for if he confeſſes Ballment, then he charges him- ment, pl. 5. 
ſelf ro the Plaintiff; and to the ſaid J. N. alſo. Quod nora; for it was Cites 8. © 
not contradifted. Br. Traverſe per &c. pl. 60. cites 7 H. 6. 22. | 
3. Detinue, ſuppo/ing the Bailment to the Defendant at B. in the County 
of N. to rebail &. The Defendant ſaid, that the ſame Day and Year, 
* at B. in theCounty of B. the Plaintiff loug hi the Goods of the Defendant for 
10 J. upon Condition, that if he did not pay the 10 l. ſuch a Day, that the 
Sale ſball be void, and that he did not pay at the Day, abſque hoc that the 
Plaintiff bailed them in the County ot N. to rebail, prout &c. and ad- 
mitted for a good Pleas, Br. Traverſe per &c pl. 65. cites 8 H. 6. 10. 
4. Treſpaſs of taking his Bowl, The Defendant ſaid that the Plaintiff 
delivered it to M. E. in Pledge, who bailed it to the Defendapt, who rebaiPd 
it to M. E. and the Plaintiff ſaid that R. C. gave to him, and the Defen- 
dant took it, abſque hoc that he bailed it to N. E. in Phage, and did not 
traverſe the Barlment by W. E. to the Defendant, and well; for the Bail- 
ment of the Plaintiff to W. E. js the Effect of the Bar, which binds the 
Plaintiff, Br. Traverſe per &c, pl. 373. (bis) cites 10 H. 6. 25. 

5. Detinue by Feme upon Bailment made 7 herſelf of a Cheſt of Obar- 
ters; the Defendant ſaid, that they came to him as Executor of the Execu- 
tor of the Father of the Plaintiff, whoſe Heir ſbe is, and that he bad deliver- 
el them to the Baron of the Phantiff who is dead, abſque hoc that the 
Plaintiff” bailed them prout &c. and a good Plea ; for the Bailment of 
the Baron without the Traverſe, nor the Traverſe without the Plea 


4 1 Hl is not good. Br. Traverſe per &. pl. 374. cites 11 
H. 6. Boz 


9. | 
6. In Detinue, the Plaintiff counts upon Ample Bailment, the Garniſhee 
may ſay that it was upon Condition, without traverſing the ſimple Bail- 
ment, and if the Plaintiff jays that it was bailed upon other Condition 
then be ought to traverſe rhe Condition alleged by the Garniſhee, an 
ſo he did,.and well; per Cur. Br, Confeſs and Avoid, pl. 62. cites 11 
. 6. 50. | 
7. If the Plaintiff brings Detinue in the County of C. and counts upon 8 P. per 
mple Bailment, it is a good Plea that it was delivered in another Coun- Newton, in 
ty upon Condition &c. ablque hoc that it was delivered in the Place &c. * Note. Br. 
reaſon of the double Charge, it Action be brought of this again in yy, a 
rhe County; quod non negatur. Br. Traverſe per &c. pl. 22, cites 33 = 
» 0. . * | | W 
8. Detinue of a Box of Charters, and one Charter ſpecially bailed to the 
| Defendant, and he pleaded to the Bar Non detinet, and to the Charter ſpe- 
cial made Title to the Land, of which &c. abſque hoc that the Plainti 
bailed to him to re-bail &e. and 1282 becauſe the Defendant did nt 


confeſs 


Bailment. 


confeſs any Livery made by the Plaintiff, quod fuit oonceſſum. Br. Tra- 
verſe per &c. pl. 29. cites 34 H. 6. 42. 3 ö 
9. Contra where he confeſſes Delivery by the Plaintiff, to him 10 bail 
over which he has done, abique hoc that he bailed to re- bail to him, this 
is a good Traverſe. Br. Ibid. 1 N 
10. And per Moil, he may intitle himſelf to the Land and Deed, and 
give Colour of Poſſeſſion to the Plaintiff, and nevertheleſs well, but not to 
ttaverſe the Bailment as above. Br. Ibid. 
Br. Replics-- 11. Treſpaſs againſt H. G. of a Box of Evidences taken, the Defendant 
tion, FE Said, that [3 G. bis Father was poſſeſſed thereof, and gave it to the Defen- 
cites K N dant, by which he was poſſeſſed, and after delivered it to A. B. to keep to 
where the the Uſe of the Defendant, who after delivered it to the Plaintiff to keep to 
Plaintiff and the Uſe of the Defendant, and the Defendant required him to deliver it, and 


Defendant he refuſed, by which the Defendant took it; the Plaintiff ſaid, that F. G. 


claims by one f 5 he Deftenda 
ave them to him, abſque hoc that he gave them to t fendant prout 
2 -_ Wc. and ſo to Illue, and found for the Plaintiff, who prayed Judgment, 


the Traverſe and the Defendant pleaded in Arreſt of Judgment, that the Bar is not 
of the Gift is anſwered, for the Subſtance of the Bar is, that the Defendant bailed 


good, and ſo them to his Uſe, which ought to be traverſed, and not the Gift, but af- 
ter long Argument tota Curia e contra. Br. Traverſe per &c. 200. cites 
Br. Traverſe 3 E. 4. 133. f | 
per &c. pl 12. In Detinue of Charters, the Defendant may traverſe the Bailment, be- 


200. cites 5 uſe he cannot wage his Law. Br. Traverſe per &c. pl. 228, cites 8 
* | 


—— 


"#4 "Rar where he may wage his Law, there he cannot traverſe the 
Bailment, by all the Juſtices. Br. Ibid. 

14. If Bailee brings Treſpaſs, he ſhall ſay, ad damnum to himſelf; 
for he ſhall be charged over. Br. Damages, pl. 124. cites 8 E. 4. 6. 

15. Detinue of Charters againſt F. N. Son and Heir of F. N. and 
counted of Bailment made by the Plaintiff to the Defendant, who ſaid, that 
he is Son and Heir of V. and not Son and Heir of F. N. Per Moyle, this 
is no Plea, becauſe it is of his Poffeton, and not brought againſt him as 
Heir, and ſo it is Surpluſage, as in Treſpaſs De ſon tort Demeſne is no 
Plea. Br. Traverſe per &c. pt. 235. Cites 10 E. 4. 12. 4 

16. Contra in Debt againſt him as Heir, or in Detinue againſt him as 
Heir, Br. Ibid. | 

17. In Detinue of Bailment of the Plaintiff to the Defendant to re-bail 
to him, it is a good Plea that he bailed to him to bail to F. N. which he 
has done, without that that he bailed to him to re-bail to the Plaintiff, prout 
&c. and a good Plea, tho' the Defendant may wage his Law. Br. Tra- 
verſe per &c. = 243. Cites 12 E. 4. 11. 21. 

18, So. of Bailment upon Condition in another County, there he ſhall 
traverſe the Bailment in the firft County. Br. Ibid. | 

Ty; Detinue of Goods, and counted of Bailment, the Defendant ſaid, 
that the ſame Day &c. and at another time the Plaimiff gave to the Defen- 
dant the ſame Goods, abſque hoc that he bailed them to the Defendant pro- 
ut &c. and per tor, Cur. except Bryan, it is no Plea; for it is only Ar- 

- gument. Br. Traverſe per &c. pl. 275. cites 22 E. 4 9. . 

— Vn 20. If A. delivers B. Cloth to keep, and B. keeps it negligently, A. ma 
Eplitche have either Detinue or Action on the Caſe; per Gawdy J. Goldsb. 152. pl. 
Goods are 79. Cites 2 H. 7, 80 | | 

either loſt or 21. Debt Was brought againſt T. becauſe M. was indebted to the Plain- 
deſtroyed. tiff, and delivered the Money to the ſaid T. to deliver to the Plaintiff, 
which he did not do; Quod Nota. Br. Dette, pl. ö. cites Lib. Intrac. 
22. Whether, in Caſe of Bailment of Goods to a Teſtator, the Exe- 
cutor in Detinue againſt him muit be named Executor? See Kelw. 118. 
b. pl. 62, Caſus incerti Temporis. n 7 


2 


. | | ; 23. If 


Delivery is only an Inducement, 
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23. If Money is delivered to a Man to buy Cattle, or to Merchandize Per Powel ]. 
with, tho' the Money be /ealed up in a Bag, yet the Property of the Mo- if i give Mo- 
ney is in the Bailee, and the Bailor cannot have Action for the Money, c te o- 


5 a h 
but only an Account, tho' he never buys or merchandizes, 3 Le. 38. — pay 
pl. 62. Mich. 15 Eliz. B. R. Anon. me, and he 
neglects 


to buy them, for this Breach of Truft I ſhall have EleCtion to bring Debt or Account, and cited 4 or 5 
Caſes ; but per Holt Ch. 1. contra if the Party did not take it as a Debt, but ad Computandum, or ad 
Merchandizandum, it muſt be an Account, and he ſhall have the Benefit of an Accountant, which is, he 
may plead being robbed, which ſhall be a good Plea in the laſt Caſe, and not ia the fr, Adjourned, 
11 Mod. 92. pl. 16. cites 2 Lev. 5. 


24. If A. lends Money to B. and B. delivers a Thing of the Value to 
A. in pawn, now the Converſion is traverſable, tho generally Converſi- 
on is not traverſable but upon ſpecial Matter; per Wray and Fenner ]. 
and ſo in the principal Cate, which was, a Bag of Money was deliver- 
ed to C. by A. and B. to keep till A. and B. were agreed. Le. 247. 
pl. 335. Trin. 33 Eliz. B. R. Anon, | 

25. Debt upon Bill ſealed, whereby Defendant acknowledged that he S. C. cited 


had received l. ad Emend ſuch and ſuch Things, and. avers, that he Noy 72. in 


had not bought the Things, or paid the Money. It was held, that cue * * 
Plaintiff might bring either Debt or Account at his Election. Cro. | qo "hcl 
644 pl. 48. Mich. 40 & 41 Eliz. B. R. Lincoln(Earl) v. Topcli(F 

26. It Money is delivered to be re- delivered, it cannot be known, and Noy 2. S. C. 
therefore the Property is altered, and Debt lies for it; but if Portugal, accordingly. 
or other Money which may be known, be delivered to be re-deliver- 
ed, Detinue lies. Ow. 86. Mich. 41 & 42 Eliz. Bretton v. Barnett. 

27. Action on the 9 ſuppoſing that he had delivered to Defen- 
dant certain Wools to keep, and the Defendant had converted them to 
his own Uſe; Per 2 Juſtices the Action well lies; (tho' it was urged, that 
the Converſion doth not take away the Property from the Plaintiff, but 
that he may always have Detinue) tor they held, that the Converſion 
did rake 7 the Property, and was an Offence, for Which this Ac- 
tion lies, and adjudged accordingly cæteris Juſticiariis abſentibus. 
Cro. E. 181. pl. 17. Mich. 42 & 43 Eliz. B. R. Gumbleton v. Grafton. 

28. Bailee, in Caſe of Robbery, where he accepted the Goods to keep 


ſalely, is chargeable in Detinue for them, becauſe he has his Remed 


over by Treſpaſs or Appeal to have them again. Cro. E. 815. pl. 
Paſch. 5 Elie, B. R. Vecbepet v. Bennet. i er 
29. A. delivers to B. a Bag of Money ſealed, B. promiſes to deliver it 
on Requeſt, no Aſſumpſit lies on this, for B. has no Benefit by it; for 
the Money being in a Bag ſealed, B. cannot have any Uſe or Employ- 
ment of the Money at all, and fo has only a Charge impoſed for the 
keeping. Yelv. 50. Mich. 2 Jac. B. R. in the Caſe of Game v. Harvy, 
30. A, delivered Money 10 B. to the Uſe of C. In ſuch Caſe C. may 
have Debt on Account againſt B. for the ſame at his Election. Godb. 
210. pl. 299. Mich. 11 Jac. C. B. Clerk's Caſe, wan” 
31. In Caſe the Plaintiff declared, that he delivered a Bond to the 
Defendant, to keep and re-deliver it upon Requeſt ; and afterwards the De- 


fendant tore it. The Detendant pleaded, that the Plaintiff delivered it to 


him to be cancelled; and which he did; and upon Demurrer Doderidge 
and Crooke held, that Delivery to be re-delivered ought to have been 
traverſed; but Coke and nee, e contra; for they held, that he 
ut that the tearing is the Point of the Ac- 
tion, and therefore the Delivery need not to be traverſed. Koll Rep. 
394. pl. 16. Trin. 14 Jac. B. R. Pope v. Butler 
32. If A. bail the Goods of C. to B. and C. the Owner brings Detinue 
againſt Bailee for them, B. may plead the Bailment by A. to him to be 


re- delivered by A. and ſo bring in A. as Garniſbee to interplead with C. 


; Per 


Per Hole Ch. J. 6 Mod. 2 16. Trin. 3 Ann. B. R. at a Trial of Rich 
v. Aldred. ALA 1 25 
33. It A. bails Goods to C. and after gives his whole Right in them to B. 
B. cannot maintain Detinue for them againſt C. becauſe the ſpecial Pro- 

ty that C. acquires by the Bailment is not thereby transferred to B. pet 
Holt Ch. J. 6 Mod. 216. Trin. 3 Ann. B. R. Rich v. Aldred. 


For more of Bailment in General, See Account, Detinue, Enterpleader, 


and other proper Titles. 
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(A) Action. [One Action where a Bar of another Ac- 
tion of the like Nature. ] 


Roll Rep. 1. T an Action upon the Caſe, upon an Aſſumpſit to pay a cer- 
391. Pl. 12. rain Sum upon Requett for ſuch a thing bought, if the JIlain- 
S. C- adjudg- tiff de barr'd by Verdict upon non Afſumplit Yodo & Forma plead: 


Plaintif, ed, pet in a new Action for the ſame Sum, for the ſame Thing, if 
the Count be upon an Aſtfumpſic to the Sum ar ſeveral Days, 
the firſt Verdict and Judgment ſhall not be any Bar thereof, tho 

it be averred to be the ſame Contract, for it cannot be the ſame 
Contract, this being to be patd at ſeveral Days. Wy Reports, 14 
Ja. Payne again/t Selle. | | 

Roll. Rep. A But 2 it 15 * he en in Ho firſt 
Nen . Action. Beportg 14 Jac, (but quære, for ins that this 
Coke Ch J. cannot be the fame Promiſe. 

mu if the Plantiff had recovered in the firſt Action, it ſhould be a Bar in this Action, Qued fuir 
. per Doderidge. But the Reporter ſays Quær, becauſe it cannot be intended the ſame 

tr ; | 


I 4 Ma Pan grants a Rent tu another, payable at a certain Day, 
1 and Covenants to pay the Rent ae r 5 if the Grantee after re- 
5 covers in an Action of Covenant for the Non-payment of the Rent, 
| 1 this will be a Bar of any Action after for the Rent ; for in the Ac⸗ 
tion ot Covenant; he ſhall recover all the in Damages. 
Mich. 7 Jac. B. between Krong and Wars, per Curiam. | 
Hob. 4. pl.6 we * * 5 Co to B. for t Life by: Warranty, and after a 
incombe v. Watrantia Chartæ is brought Marr B. againſf fg. 
jo. hy C. and after B. brings an Action of Covenant Ok a. upon the ſame 
and upon Er- Watranty, and aſſigns for Breach, that the ſaid A. before the Leaſe 
ror bfought to B. demiſed it for Years to I. S. who hath entered and evicted 
mee" him: It is no Par of this Action of Covenant, that B. hath a 
Warrantia Chartz depending upon the ſame Warrantp, * 


-er. »% 


Wr ö A c« „ „„ 


Bar. . I 4 


this Action is grounded upon the Eviction of a Chattle, Scilicet, Chamber 3 
a Leaſe for Bears, in which there cannot be any Voucher, Rebut- Ade 


ter, or Warrantia Charte, Hobart's Reports 5. between Rage J 3 
und Piucomb. 


this Action 
139. Mich. 6 Jac. B. R. 8 C. adjudged. 


lies —Yelv. 

—Roll. Rep. 25. Paſch. 12 Jac. S. C. and Judgment af- 
armed in the Exchequer Chamber. —— Noy. 131 Pinkard v Ridge, 5. C. and the Court held that 
Covenant well lies, notwithſtanding the W arrantia Chartæ pending. Jenk. 291. pl. 31. S. C. 


5. Tf an Jnformer exhibits an Information againſt B. upon the Hob 128. 
Statute for taking Farms, and the ſame Day C. exhibits an Information 3 * 
tor the lame Caſe againſt B. In this Caſe the Defendant may plead ame Words. 
the Truth of the Caſe to both, and bar them; tor inalmuch as —Mo. 864; 
her is not any Precedency of Suit to attach it in either of them, pl. 1193. 
the Court cannot give Judgment for either of them. Hobart's 11 * 

ports 171, between Pie and Cook, per Cir, and the 


: Court ads 
judged that h& fhonld, anſwer, neither of them, and. ſays it is like. two Replevins by two Perſons at one 


time for the ſame taking, the Defcidarit ſhall anſwer neither of them, —— See Tit. Information (D) 
pl. 4. | | 


; 1 8 N 44% * 

6. After the bringing of Aſſiſe of Mortdanceftor, the ſame Demandant 
brought Writ of Admeaſurement of Dower againſt the ſame Tenant ot 
the fame Land. Thel. Dig. 151. Lib. 11. cap. 38. S. 9. cites 13 E. 
1. It. North. Eftoppel 272. 

5. A Feme, after the bringing of Aſiſe, may maintain Writ of Dower 
ex aſſenſu patris, of the ſame Land. Thel. Dig. 151. Lib. 11. cap. 38. 
S. 10. cites 'Tempore E. 1. Eitoppel, 271. | 

8. A Man was diſſeiſed, and afterwards he brought Dum fuit infra 
ætatem, againſt the Diſſeiſor, in which he was nonſuited, and after- 
wards was received to maintain Writ of Entry ſur Diſſeiſin againſt the 
Diſſeiſor well enough. Thel. Dig. 151. Lib. 1t. cap. 38. S. 6. cites 
Mich. 5 E. 2. Eſtoppel 257. | 

9. In Formedon of a Gift made to his Mother and her Baron in Frank- 
Marriage, notwithitanding that the Demandant be nonſuited after the 
View, yet he may maintain à new Writ of the ſame Land, ſuppoſing the 
Gift to be made to bis Mother and the Heirs of her Body &c. 'T hel. Dig. 
152. Lib., 11. cap. 38. S. 14. cites 3 E. 3. Iter' Not' Eſtoppel 134. 

10. Another Diverſity there is ia Ations Real and Perſonal, between Plea 
to the Action of the Writ, and Pha to the Writ ; as Formedon in Remainder, 
were it ſhould be Formedon i» Reverter ; ſuch Action without Judg- 
ment upon Verdict or Demurrer &c. does not bar the Demandant of his 
righttul Action; and therefore if Demandant in ſuch Caſes be nonſuited, 
or the Plea be diſcontinued, he may bring his rightful Action, and with 
this Accords 2) E. 3 84. 6 H. 4. 4. 2 R. 2. Eſtoppel 210. 4 E. 3. 54. 
But if the Plea is only to the Writ, ſo that the ſame Nature of the 
Writ remains, there though the Plea to the Writ be adjudged againſt 
the Demandant upon Demurrer or Verdict &c. yet he ſhall maintain the 
ſame Writ again; for the Judgment extends only to the Writ. 6 Rep. 
7. b. 8. a. in Ferrar's Caſe cites 3 E. 3. Eſtoppel 134. & 30. Aſſ. 8. 
accordingly. | 

11. If a Man brings Writ of Meſne, ſuppoſing the Defendant to be Meſne 
between him and one A. yet afterwards he may have Writ, ſuppoſing another 
to be Meſne between him and the Defendant of the ſame Land. Thel. 


Dig. 152. Lib. 11. cap. 38. S. 30. cites Paſch. 29 E. 3. 44. 


12. If one N Writ of Ward againſt one, of the Heir of one Fo. and the 
Defendant dies, the Plantiff may have Writ of Ward againſt his Executors 
1 the ſame Infant, ſuppoſing him to be Heir to another. 

ib. 11. cap. 38. S. 37. cites Hill. 3 E. 3. Brief 332. 


Thel. Dig. 153. 
13. A 


= Bar. 


6 


13. A Man hall only have one Appeal of zhe Death ot the fame Per- 
3 ſuch Plea to the Writ mn 07 ed good. Thel. Dig. 

Lib. 11. cap. 38. S. 40. cites Mich. 9 11. 4. I. : 
"7 Writ of Tepe 423 3 was diſcontinued, and the Plantiff 
brought another Writ againſt tuo of them of the ſame Treſpaſs, and was 
maintained. Thel. Dig. 153. Lib. 11. cap. 38. S. 41. cites Mich. 
11 H. 6. 10. 

15. In Debt upon an Obligation ſuppoſed to be made to B. the Plantiff was 
nonſuited, and brought another Writ upon the ſame Obligation, and counted 
that it was made to C. and held a good Writ per Juyn. Thel. Dig. 153. 
Lib. 11. cap. 38. S. 42. cites 14 H. 6. 9. and that fo agrees 6 H. 4. 


and ſays fee 21 H. J. 24. > 
Where one * 16. Where Writ of Replevin is abated, and the Defendant has return, 


ſues Replevin yet the Plantiff ſhall have another Replevin of the ſame taking, for ſuen 


1 is not i | | Lib. x1. cap. 38. 8 
ited Return is not irreplegiable. Thel. Dig. 153. 11. Cap. 38. S. 43. 
2 cites Paſch. 34 H. 6. 37. and that ſo agrees Wood, Mich. 12 H. 7. 5. 


dant has re- : 
— = Plantiff ſhall not have another Replevin, but ſecond Deliverance by the Statute. 


Thel. Dig. 153. Lib. 11. cap. 38. S. 45. cites Mich. 19 E. 2. Replevin 25. 


17. A Bar in one Formedon in Deſcender, is a good Bar in any other 
Formedon hs Deſcender, to be brought afterwards, of rhe ſame Gift. Co. 
Litt. 393. b. 
1s. bs Ejeftment, the Defendant pleaded in Bar a Recovery had in B. R. 
againſt the Leſſor of the Plaintiff. This was held by Anderſon, Periam, 
and Rhodes to be a good Bar. Goldsb. 43. pl. 22. Mich. 29 Eliz. Clay- 
ton v. Lawſon. 
S. C. & S. P. 19. A Bar in any Action Real or Perſonal, by Judgment upon Des 
. _ murrer, Confeſſion, Verdict c. is a Bar as to this or like Action of the ſame 
Mick, ket Nature, for the {ame Thing for ever. Reſolved. 6 Rep. 7. a. Mich, 


Car. 2. B. R. 40 & 41 Eliz. C. B. in Ferrer's Caſe. 


in Caſe of | 

Foot v. Raſtall, and the Court held it to be good Law; but Pemberton Ch. J. ſaid it was to be un- 
derſtood when it appears judicially to the Court, that the Evidence in the one Action would maintain 
the other; but otherwiſe, he ſaid, the Court ſhall intend that he has miſtaken his Action. 


20. But there is a Diverſity between Real and Perſonal Actions; for in 
Perſonal Actions, as in Debt, Account &c. the Bar is perpetual, becauſe 
the Plaintiff cannot have an Action of a more high Nature, and there- 
fore in ſuch Caſe he has no Remedy, but by Error or Attaint; but if 
the Demandant be barr'd in a Real Action by Judgment upon Verdict, 
Demurrer, Confeſſion &c. yet he may have an Action of a higher Na- 
ture, and try the ſame Right again, becauſe it concerns his Freehold 
and Inheritance. Reſolved. 6 Rep. J. a. b. Mich. 40 & 41 Eliz. 
C. B. Ferrer's Caſe. | 

21. Another Diver/ity there is in Real Actions between Perſons that 
have not the mere Right, but only a qualified Right; tho' ſuch are barr'd 
in Real Actions, without making ſuch as have Intereſt Parties, it ſhall 
not bind the Succeſſor, as Parſon, Prebendaty &c. For in ſuch Caſe, it 
a new Action of the ſame Nature be brought againſt the Succeſſor, he 
may fallify ; and the Recovery does not make any Diſcontinuance, but 
that the Succeſſor may enter. But otherwiſe it is of Abbots, Biſhops, 
&c. who have the intire Fee in them; for in ſuch Caſes the Succeſſor, at 
the Common Law, ſhall nor falſify in Sci. Fa. or in a new Action of 
the ſame Nature, and the Law is the ſame when a Recovery is had 
againit them. 6 Rep. 8. a. in Ferrer's Caſe, 

22. In Trover and Conver/ion brought of an Ox, the Defendant pleaded 
that at another Time the Plaintiff, and another Perſon, now dead, brought 
an Action againſt F. S. and two others for the ſame Ox, who juſtified as he 
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| 7 Heriot; and upon Demurrer, adjudged againſt the then Plaintiffs, and 


averr'd that the Taking was the ſame &c. and that the Trover &c. in 
this Act, ſuppoſed to be by this Defendant only, was committed by the 
other Defendants with him, and that the omitting then in this Action, 
and the omitting this Defendant in the former Action, was covenoully 
done, Et hoc paratus &c. Judgment if the Plaintiffs to this Action, 
of rHe ſame Matter, ſhall be received &c. Walmeſley and Kingſmill 
held the Bar good; but Anderſon and Glanvill e contra. Et adjorna- 
tur; and afterwards it was ended by Arbitrement. Cro. E. 667. pl. 24. 
Paſch. 41 Eliz. C. B. Ferrers v. Arden. 

23. Motion made, that Plaintiff may file his Original, and enter up 
the Iſſue on Record; for he hath ſince arreſted the Defendant 3 times for 
the ſame Cauſe of Action; and the Defendant doubted whether he might 
plead in Bar another Action pending, with à Pront patet per Record, before 
it was entered. Per Cur. he may; It they do not enter it, you may 
without any Motion in Court, give a Rule to enter it. 12 Mod. 91. 
Paſch. 8 W. 3. Armitage v. Row. 


= * _— oc. 


In 
— 


(A. 2) Where bringing an Action of one Nature ſhall 


be a Bar to the bringing an Action of another 
Nature. 


I. WO Executors with another named Executor in the Teſtament, 
and afterwards removed by the Teſtator, brought Writ of Debt, 
whica took final Iſſue without Challenge of the Party; and afterwards 
the two Executors, without naming the zd, being alive, vrought Writ of 
Debt againſt the ſame Defendant, and adjudged good. Thel. Dig. 151. 
Lib. 11. cap. 38. S. 11. cites Hill. 8 E. 2. Eſtoppel 267. 
2. In uod per mittat of Common. Appurtenant &c. the Tenant ſaid 
that the Demandaar at another time brought Writ of Right of the ſame 
Common, of che Seiſin of the ſame Anceſtor, againſt the Predeceſſor of 
the Tenant, who demanded the View &c. in which Writ the Demandant 
was nonſuited, Judgment of this Writ brought of a more baſe Nature 
&c. r a good Plea, and the Demandant took nothing by his 
Writ. Thel. Dig. 151. Lib. 11. cap. 38. S. J. cites Hill. 12 E. 2. 
Eſtoppel 261. | 
3. After one is barr'd in Afiſe, he may have Aſſiſe of Mortdanceflor. It a Man be 
Thel. Dig. 151. Lib. 11. cap. 38. S. 12. cites 4 E. 3. It. Derby Eſtoppel barr'd in Af. 
133. Bur adds Quzre; for it is ſaid that he ſhall not have it, without fe of Novel 
ſpecial Monſtrance ; As where the Heir enters upon the Diſcontinuee, or De- ron 
ſcent, and he re-enters &c. Per Littleton and Jenny. Mich. 12 E. 4. 13. wig of 


Quere. a Deſcent. 


. | r other ſue - 
cial Matter, he may have Aſſiſe of Mortdanceſtor; Ayel, Beſajel, Entre ſur Diſſeiſin to his Anceſlor. 


Reſolved. 6 Rep. 7. b. Mich. 40 & 41 Eliz. C. B. in Ferrer's Caſc. 


4. Where one is nonſuited after Appearance in Writ of Beſail, he may And not- 
well have Writ Minage againſt the fame Tenant ot the ſame Land, 2 
of the ſame dying ſeiſed of the fame Anceſtor, Thel. Dig. 152. Lib. — . 
II. cap. 38. S. 16. cites Mich. 4 E. 3. 168. and 29 E. 3. 21. And a of et; d 
Man may vary from the Deſcent made by the Anceſtor of the Demandant in is nonſuftel 


another Writ. Ibid. cites Mich. 13 H. 4. 14. in Scire Facias. * p- 
. | arance, 
7 he may have Writ of Formedon in the Deſcender, of the ſame Land againft the ſame Terant, uoon 
ift in Tail made to the ſame Grancafather. Thel. Dig. 152 Lib £1: cap. 38. S. 20. cites Paſch. 9 


E. 3.454 and 6 H. 4 3. accordingly in Mortdanceſtor, 
| Aud 


20 | Bar. 


RE 


1 here in .4 Staeno exaltato ad Nocumentum liberi Tenementi &c. after Iſſue taken upon the 
—— 1 et he was received to maintain 4ſiſe of Nuſance Quare Le- 


Enhancement, the Plaintiff was nonſuited e . 0 ; Nu 
vavit the ſame Staonum ad Nocwineatlim 0 the ſame Franktenement, Thel. Dig. 152, Lib. 11. cap. 38. 


S. 19. cites Paſch. 8 E. 3. 389. 


And con- F. In Aſiſe, it is no Plea in Bar of the Aſiſe, that the Plaintiff had 
cordat 4 E. brought againſt him Writ of Formedon of the ſame Land in which the View 
855 that j made; tor it ſeems to be a Plea to the Writ, and not in Bar. Br. 


5 1 Barre, pl. 60. cites 14 Aſſ. 6. 
Entry is no Bar is Frmedm. Ibid. | 


6. In Aſiſe againſt Tenant for Life, and him in Reverſſon, who was re- 
teived in Default of the Tenant for Life, and pleaded the bringing of a Writ 
of a more high Nature againſt the Tenant for F ife &c. And it was held a 
good Plea in his Mouth in Bar of Aſſiſe, without ſhewing Record there- 
of ſub pede Sigilli. Thel. Dig. 152. Lib. 11. cap. 38. S. 22. cites 16 
Aſſ. 17. 

7. 10 Quare Impedit by the King againſt a Biſhop, the Biſhop ſaid 
that the King at another Time had brought Ouare non admi/it againſt 
him of the * Church, ſuppoſing that the Defendant had nothing, but 
only as Ordinary &c. judgment of this Writ, in which the Defen- 
dant may claim the Advowſon, and adjudged no Plea, Thel. Dig. 153. 
Lib. 11. cap. 38. S. 46. cites Paſch. 16 E. 3. Quare Impedit 145. 

8. After the bringing of Aſiſe, the Feme had Cui in Vita ot the ſame 
Land of her own 92 notwithſtanding that it was found by the Aſſiſe that 

ſhe was never ſeiſed, Thel. Dig. 152. Lib. 1 1. cap. 38. S. 23. cites Mich. 

17 E. 3. 65. But adds Quere, the Tenant in the, Cui in Vita durſt not 

demur. 

But it ws 9. After the bringing of Dum non fuit Compos of the Seiſin of his An- 

as Aeta, ceſtor demanding Fee ſimple, to which Suit he appeared, he cannot main- 

had brought tain Formedon in Deſcender againſt the ſame Tenant of the ſame Land, 

Formedon in making his Deſcent by the ſame Anceſtor ; by Judgment. Thel. Dig. 
Remainder, 152, lib. 11. cap. 38. S. 25. cites Mich. 18 E. 3. 31. 


claiming Fee- 
Tail by the Remainder, and the Writ abated by Ley Gager of Non-Summons, that he ſhould maintain 
Formedon in Deſcender againſt the ſame Tenant of the ſame d well enough. Thel. Dig. 152. Lib, 


II. cap. 38. S: 25. cites 18 E. 3. 54. 28 E. 3. 98. 


10. In Dower the Tenant ſaid; that the Demandant had brought 


Cui in Vita againſt him of all the Land of which &c. of the Demiſe of 


the ſame Baron, to which Writ ſhe appeared &c. and adjudged a good 
Plea, Thel. Dig. 152. lib. 11. cap. 38. S. 24. cites Trin. 18 E. 3. E- 
ſtoppel 22 1. & 33 Aff. 18. agreeing. 

11. In Formedon, if Iſſue be taken upon the Gift, and found againſt the 
Demandant, that he Ne dona Pas &c. yet the Demandant may aſter- 
wards have Aſiſe of Mortdanceftor upon the dying ſeiſed of the ſame An- 
eeſtor to whom the Gift was ſuppoſed to be made. Thel. Dig. 152. 
lib. 11. cap. 38. S. 26. cites Paſch. 19 E. 3. Eſtoppel 227. | 

12. In Writ upon the Statute of his Servant and Apprentice taken and 
eſloigned; the Defendant ſaid, that the Plaintiff, pending this Wrir, 
brought Writ of Raviſpment of Ward againſt the ſame Defendant, ſup- 
poling the Raviſhment out of his Ward of the ſame Perſon whom he 
ſuppoſes to be his Servant, and held a good Plea to the Writ. Thel. 
Dig. 152. lib. 11. cap. 38. S. 29. cites 27 Aſſ. 21. 


S. C. cited 13. In Formedon in Remainder, if the Demandant be nonſuited, he may 


e. well ſue Scire Facias out of a Fine for the ſame Land 1 71 the ſame 
a. Mich. 40 Tenant, ſuppoſing that the Land ought to revert to him. Thel. Dig. 152. 
it El. lib. 11, cap. 38. S. 27. cites Mich. 2 E. 3. 84. 


14. Upon 


by Bar. 21 


14. Upon a Deed ” which a Man is obliged in a Debt, and to ren- 
der Account, if the laintiff brings Writ of Account, to which he ap- 
pears, he may afterwards maintain Writ of Debt, Thel. Dig. 152. lib. 
11. cap. 38. 8. 28. cites 29 E. 3. 89. 28 E. 3. 98. * 

15. Feme, Tenant for Life, took Baron, and was diſſeiſed, and af- 
ter the Death of the Baron ſhe brought Cui in Vita upon the Demiſe of 
her Baron again one A, who came and ſaid, that he entered by ano- 
ther, and nor by the Baron, which was not denied by the Feme, by 
which the took nothing by her Writ, and atterwards the brought 
Aſiſe againſt the Heir of A. and others, Diſſeiſors, who continued their 
| Eſtate by the firit Diſſeiſin till ſhe entered, and was ſeiſed till at ano- 
ther time diſſeiſed, and ad judged that the Aſſiſe lay well. Thel. Dig. 
153. lib. 11. cap. 38. S. 31. cites Mich. 30 E. 3. 24. 30 Aſſ. 48. 

16. Where 3 join in Aſjiſe, and atterwards are nonſuited, two of them, 
leaving out the one, may have a new Afiſe of the ſame Land in the 
Life of him who is left out, well enough. Thel. Dig. 153. lib. 11. 
cap. 38. S. 32. cites 31 Aſſ. 14 : 

17. If a Feme brings Cui in Vita againit one, ſhe cannot afterwards 
maintain A//iſe againſt the Feoffee of the firſt Tenant in the Cui in Vita; 
but Ara: Tenant in the Cui in Vita diſclaims, and ſbe enters, and after- 
wards is ouſted by his Feoffee, then the ſhall have Aſſiſe. Thel. Dig. 
153. lib. 11. cap. 38. S. 34. cites 33 All. 18. 

18. After Nonſuit in Appeal of Maihem a Man ſhall not have another 
Appeal againſt the ſame Defendants, ſuppoſing thoſe who were Prin- 
cipals in the one to be Acceſſories in the other, & e contra. Thel. 

Dig. 153. lib. 11. cap. 38. S. 35. cites 40 Aſſ. 1. : 
109. The Demandant brought Formedon in Remainder, and counted of Br. Brief, pl: 
the Gift of S. and afterwards he brought Formedon in Deſcender, and 593.0 21 
counted of the Gift of E. and therefore well, by Finch; J. but he held, $.c. & S. P. 
that it would have been otherwiſe had it been of the Gift of one and by Finchden 


the ſame Perſon. Quære. Br. Eſtoppel, pl. 225. cites 40 E. 3. 14. 21. clearly, — 
one the Demand was of a Fee - ſimple, and by the other of a Fee - tail. Br. Formedon pl. 77. 


cites 8. C. & S. P. by Fincham J. Quære. But Belk. held, that the Formedon in Remainder is not 
more high than the Writ of Deſcender; for the Formedon in Deſcender is a Writ of Right in its Na- 
ture. Thel. Dig 153. lib. 31: cap. 38. 8. 38. cites S. C. 

If the Heir brings Formeden in Deſcender, yet he may have Formedon in Remainder or Reverter. 5 
Rep. 55. Paſch. y 4; C. B. in Robinſon's Cale.<——S. C. cited, and S. P. reſolved, tho' the Heir is 
barr'd in Formedon in Deſcender ; becauſe Formedon in Remainder or Reverter is an Action of an 
higher Nature, becauſe in this a Fee-{imple is to be recovered. 6 Rep. J. b. 


20. After bringing of Formedon, the Demandant cannot maintain A.. 
fiſe of the ſame Land againſt the Heir of the firft Tenant in Formedon, 
without ſhewing Title How &c. Thel. Dig. 153. lib. r1. cap. 38. S. 
36. cites Paſch. 43 E. 3. 1). and 43 Aff. 42. 7 | 

21. After Nonſuit in Appeal of Maihom a Man cannot have Action of But after the 
Treſpaſs of Battery, and of this ſame Mai hem. Thel. Dig. 153. lib. 11, Plaintiff in 
cap. 38. S. 35. cites 43 AF. 39. 12 R. 2. Corone 110. 1 85 1 


aihem has 


. : a : | recovered 
Damages for the Maihem, he may bring Writ of Treſpaſs of that Battery, and recover Damages for 
the Battery. Br. Treſpaſs; pl. 244. cites 22 Aff. 82.-——Bt. Appeal, pl. 60. cites S. C —In 
Treſpaſs o Aſſault and Battery the Plaintiff recovered, and had Execution, and afterwards brought 
an Appeal of Maihem againſt the ſame Perſon upon the ſame Matter; the ſaid Recovery and Execution 


was a good Bar; cited Le. 19. pl. 24. by Ayliff j. as one Cobbam's Caſe. 


22. If a Man ſues Replevin of his Beaſt taken, and has Deliverance, 
he cannot have Action of Treſpaſs Vi es Armis of the ſame raking. 
Thel. Dig. 153. lib. 11. cap. 38. S. 39. cites Hill. 5 H. 4. 2. and ſays, 
that ſuch Plea to the Writ was held good. 38 E. 3.41. 46 E. 3. 26. 
and 17 E. 3. 58. | | 


.G 23. After 


22 | Bar. 


A. B. and C. 23. After the bringing of Writ of Debt by one as e he may 
Executors of have another Writ as Executor to the ſame deceaſed Perſon againſt the 
R bring Debt ſame Detendant. Thel. Dig. 151. lib. 11. cap. 38. S. 13. cites Paſch. 


upon a Bond, 


and the De- 17 H. 6. Eſtoppel 273. 


fendant : ; "Io 
leads, that before the Purchaſe of this Writ, the ſaid 4. one of the Plaintiffs, as Adminiſtrator of R. 

ought Debt upon the ſame Bond againſt the Defendant, who then pleaded, that R. made Executors, who 
admini ſtered, and traverſed that he died inteſtate; and the Plaintiff then replied, that Adminiſtration was 
committed to him Pendente lite between the Executors ot the ſaid Will, whereupon Defendant de- 
murr d, and it was adjudged for him, and pleads this Matter by way of Eſtoppel, and demands Judg- 
ment, if, as Executor, he ſhall have an Action upon the ſame Bond againſt rhe ſame Defendant but 
judgment was now given for the Plaintiff; for by the firſt ſudgment the Plaintiff was only barr'd as 
to the Action of the Writ, viz to have any Action as Adminiſtrator, but this Miſtake of his Action is 
no Bar nor Eſtoppel to his bringing his true Action. 5 Co. 32, 33. Paſch. 1 Jac. C. B. Robinſon's 
Caſe, —Cro. J. 15. pl. 20. Robinſon v. Robinſon, S. C. Rates it, that A. had taken out Adminiſtra- 
tion, he not knowing at the Time of taking it, or bringing the Action, that there <vas any Will ; and ad- 
judged, the bringing the Action as Adminiſtrator is no Bar to his bringing Action as Executor ; [in 
which he was ſole Plaintiff, the other Executor being dead] for tho once a Bar in a Perſonal Action 
is a Bar perpetual, that is to be underſtood, when it is a Bar to the Right; but here it was not any 
Bar, but by the miſconceiving his Action it abated, and ſo no Bar to a new Action ——D. C. and ſame 


Diſtinction cited Arg. 2 Mod. 319. 


* 


24. In Reſcous, ſuppoſing that the Defendant held of the Plantiff one 
Houſe and three Acres ff Lond. by 10 Marks Rent. The Defendant 


ſaid, that the Plantiff at another time brought Aſſiſe againſt him of the 


ſame Rent, and made Title that the Defendant held the ſaid Houſe and three 
Acres of Land and a Mill of the Plantiff by this Rent, in which Afſiiſe 
he was nonſuired ; Judgment, if he ſhall be received now to ſay, that 
the Rent is now iſſuing out of the Houſe and the three Acres of Land 
only &c Sed non Adjudicatur ; for the Juſtices were in divers Opi- 
nions. Thel. Dig. 153. Lib. 11. cap. 38. S. 44. cites Brief 5 E. 4. 9. 
Mich. 7 E. 4. 19. 20. | 

25. In Debt againſt Executor, who ſaid that the Plantiff had ſued 
againſt the Ordinary for the ſame Debt, ſuppoſing that the Teſtator had 
died Inteftate, and had Fudgment to recover; Judgment of this Writ 
ſued againſt him as Executor &c. and + Pyar no Plea. Thel. Dig. 

153. Lib. 11. cap. 38. S. 47. cites 18 E. 4. 1. 

26. 27 reſpaſs Duare Clauſum fregit Ec. the Detendant pleaded, that be- 
fore this Time he had brought an Ejectment againſt the now Plantiff, and 
recovered and had Execution &c. Judgment ſi Actio &c. and this was ad- 
judged a good Bar, and the Concluſion of the Plea good. Leon. 313. 
pl. 437. Mich. 31 & 32 Eliz. C. B. Kempton v. Cooper. | 

Agrecd b 27. If one be bound in an Obligation, and afterwards , promiſes to 
all, that Pa- pay the Money, Aſſumpſit lies upon this Promiſe ; and if he recovers all 
vered in an in Damages, this ſhall be a Bar in Debt upon the Obligation; agreed 


vered in an 


Aſſumpſit, by all the Juſtices. Cro. E. 240. pl. 112. Trin. 33 Eliz. B. R. Aſh- 


may be a Bar brooke v. Snape. 
of a Debt, 


et it is not ſo by Law where the Conſideration is Collateral, Cro. J. 119. . ry Hill. B. R. 
In Caſe of Lee v. Mynne.—Yely. 48. S. C. J. 119. pl. 75 3 Jac. B. RJ 


28. In Aſump/it to pay 1001. the Defendant pleaded that the Plaintiff had 
Adion of Account againft bim for the fame Money; Judgment 
ſi Actio Pending the Action of Account, adjudged and affirmed in Error, 
that this is no Plea in Bar; becauſe Damages are recoverable in Action 
on the Caſe, but not in Action of Account. Mo. 458. pl. 633. Mich. 
3 38. 13 oo v. Foſter. 5 12 | 
ut unleſs 29. It any red by Judgment in any real Action of the Seiſin 
Ong of his Anceſtor, or of Epi Polleſſion dn may have Writ of Right, 
more higher in Which the Matter ſhall be try d and determined again; -refolved: 6 
Nature than Rep. 7. b. in Ferrer's Caſe. 
that in 
which he was barred, he and his Heirs are not only barred of the ſame Action, but alſo, ſo long 
as 


©” ©) 
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as the Record of the Judgment ſtands in force ; he and his Heirs are barred of their Entry. 
6 Rep. 8. a. reſolved in 8. C. h 


But Recovery or Bar in Aſſiſe, is a Bar in every other Aſſiſe, and Regularly a 
in Writ ot Entry of Aſſiſe; for both are of his own Poſſeſſion and of one and Bar in Aſ- 


hg A ſiſe is a Bar 
the ſame Parties. 6 Rep. 7. b. in Ferrer's Caſe. 8 


x of the ſame 
8 But this Rule hath three Exceptions, 1ſt, In caſe of a Parſon, Prebend, or Tenant in Tail, as the 
n Ed. 5 28. is. 2dly, If he be in town any Title, as 10 H. 7. 5. 22 H. 6. 18. zdly, If he 
be an Infant, as 5 Ed. 3. 32. For an Aſſiſe is not ſo ſtrong an Eſtopple as other Actions; Per 
Mountague Ch. J. Cro. J. 467. pl. 13. Hill. 15 Jac, B. R. in Caſe of Holford v. Platt. 


31. Bar in a wrong Action brought is not any Bar where the right As where 
Action is brought. Cro. E. 668. pl. 24. Paſch. 41 Eliz. C. B. in e vers 


Goods to kee 
Caſe of Ferrers v. Arden, 1A py 


Treſpaſs 
againſt the Bailee for thoſe Goods, and be barred by Verdict or Demurrer, that ſhall not be a Bar in 
Detinite or Account, per Anderſon and Glanville. But per Walmſley J. where a Title is pleaded in 
Bar to a Thing demanded, ard by Reaſon thereof, the Plantiff is barred Aon Demurrer or Verdift, the 
Intereſt thereby is bound, and the Plantitt ſhall be barred from bringing a new Action, per Anderſon 
and Glanvil. Cro. E. 668. pl. 24. Paſch. 41 Eliz. C. B. in Caſe of Ferrers v. Arden. 


32. S. ſold all his Corn flanding and growing in ſuch a Cloſe for fo 
much, and afterwards brought an Aſſumpſit tor the Money. It was 
objected, that Deht lay, but not this Action; but it was held that a 
Recovery or Bar in this Adlion, ſball be a good Bar in Debt brought 
upon the ſame Contract, and 10 vice verſa, a Recovery or Bar in 
Action of Debt, is a good Bar in Action on the Caſe upon Aſſumpſit. 
4 Rep. 92. b. 94. b. Trin. 44 Eliz. Slade's Caſe. OY 


* 
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(A. 3) Where the Heir may bring a Writ for the ſame 
Thing, for which the Anceſtor had brought a Writ. 


x. Otwithſtanding the Anceſtor brought Formedon in Remainder, 

and died pending this Plea, yet his Son and Heir may main- 
tain Writ of Eniry ſur Diſſeiſiu made to the ſame Anceſtor of the fame 
Land; becauſe the one Writ is not of a higher Nature than the other. 


Thel. Dig. 152. Lib. 11. cap. 38. S. 15. cites Paſch. 4 E. 3. 130. 


& 14. All. 6. 


2. Where the Anceſtor has brought Writ of Right, in which View and But Ibid. 8. 
Voucher have been had &c. yet his Heir may maintain Writ of Entry of the 18. lays 
Jame Land, againſt one who was not Party to the Writ of Right, nor Heir r : 
zo the Party, per Opinionem. Thel. Dig. 152. Lib. 11. cap. 38. S. 1. trary, Paſch. 
cites Trin. 6 3. 272. 7. K 3. 321; 


here the 
Demandant himſelf brought the one Writ and the other, and the firſt Tenant had loboleds theibd 


Tenant with Monſtrans of Record ſub pede Sigilli &c. and that ſuch bringing of Writ of a 
high Nature, ſhall abate Writ of a more baſe . and cites 33 All. 18 ing r 0 more 


3. Notwithſtanding that the Father has had .9uod permitrat of Common 
of Paſture, yet his Son and Heir may have Aſſiſe of the ſame Common. 
Thel. Dig. 152. Lib. 11. cap. 38. S. 21. cites 15 Aff. 3. a 
4. If Demandant be barred in Writ of Error, on Releaſe of his An- 
ceflor, yet his Iſſue in Tail ſball have a new Writ of Error; for he 
claims in not only as Heir, but per Formam Doni, and by the Sta- 
tute he ſhall not be barred by Feint Pleading or falſe Pleading of his 02. Þ 
Anceſtor, ſo long as the Right of the Encail remains; reſolved. 6 | 


Rep. 


or er '» 
th n . 3 
* Mich 40 & 41 Eliz. C. B. in Ferrers Caſe. 


9 ä — 


2 
— 


(B) Action. [Judgment in one Action, where a Bar in % 


another Action by the ſame Perſon. ] 


'C.cited 1. TN an Action upon the Caſe, if A. the Plaintiff declares, whereas ? Y 
Arg. 2 Mod, he Magnam Curam de Negotiis in Lege of B. the Defendant, 7 


42. 43. by  habui 


et & a permultis periculis ipſum præſervaſſet; and whereas the 3 


2 Plantiff at the Requeft of the Defendant eidem Detendenti promiſiſ- 4 


ARA let to take to Wite the Daughter of the Defendant, the Defendant did 


„Fol. 354 aſſume to pay to the Plantiff ooo. dd upon Non Alſumpfit pleaded, Pp . 
ad for the Defendant, and Judgment is given accord- 
ingly ; and after A. brings another Action, and declares, that in Con- 


Thom, the Jury 


fideration that the Planrift ante tunc, at the Requeſt of the Defen- 


dant, Magnam Curam de Negotiis in Lege of the Defendant habuiſſet be. 
8 ipſum em a multis periculis præſervaſſet, and to the De⸗ 38 


fendant ad runc, at his Requeſt Promiſifler ducere in Uxorem ſuam 
filiam Defendentis, the Defendant did aſſume to pay to the Plantiff 
Tooo). cum inde requiſitus eſſet. The Judgment in the firff Action 
is not any Bar of this Action, becaule the Promiſe ts a collate- 
ral Promiſe, and the Defendant promiled to pay the 1000/. gene- 
rally without any Requeff, which is to be paid within a conventent 
Time, but in the laſt Promile it is to be patd upon Requeſt, which 
Requeſt is Part of the Promiſe, and a ſpecial Requeſt ought to be 
alleged, with the Time and Place of Requeſt, this being a col⸗ 
lateral Promiſe; but this is not to be alleged in the firſt Promiſe, 
becauſe no Requeſt is mentioned to be Parcel of the Promiſe, and 
therefore theſe rwo Promiſes differ materially, and therefore the 
1 in the firſt Action is not any Bar of this laſt Action. 
1 B. R. between Leach and Bromſili, anjudged upon 


9 E. 4. 51. 2. Treſpaſs in Bank. The Defendant 8 that the Plaintiff at 


2, in pl, 10. another Time recover d againſt him for the fame Treſpaſs in London 40 J. 


* 92 which he has been at all Times ready to pay, and yet is; Judgment &c. 


Tas heid a and becauſe the Plaintiff could not deny it, bur demurred becauſe he 
gbod Plea, had not taken Execution, it was awarded that the Plaintiff ſhould take 
and cites nothing by his Writ &c. Br. Treſpaſs, pl. 39. cites 40 E. 3. 27. & 


alſo 20 H. | 
6. d ne £9 H. 6. 11. 


Natter. 3. Tho' the Statute gives Writ of Quare Ejecit infra Terminum for 
the Leſſee who is ouſted, yet he may have Writ of Covenant againſt his 
Leſſor, which is given by the Common Law; therefore Quære in this 
Caſe, if he brings Quare Ejecit infra Terminum againſt the es alſo, if 
he ſhall not recover again. Br. Parliament, pl. 8. cites 46 E. 3. 4. 
+ For he may recover twice in 2 Quare Impedits againſt ſeveral Di/- 
* Wits by ſeveral Writs Quare Impedit. Br. Parliament, pl. 8. cites 
. | | | 
6 Rep 8. b. 5. Notwithſtanding a Recovery be had in Aſiſe againſt one 


et he 
E E ſhall be re/fored to bis fir Adio to demand his Right; as in icke Caſe 


of 


. 


— Bar. ang 


— 


- * 
4 — 


. 7 » . a — N To" 
of 2 Formedon, Cui in Vita, and the like. 6 H. 4. 2. a. pl. 12. per 3 = 


Markham. cites S. G. 
| and in Marg. cites Doct. Placitandi, 65. 


6. In Debt, if the Defendant pleads a former Recovery by the Plaintiff 1 Barre, 
in Plea Real cr Perſonal, without Execution, it. is no Bar; becauſe he thar * "03x 
tecovered may, at his Pleaſure, bring a new Writ. Heath's Max. 63. & 20 H. 6 
cites Br. Bar, 12. 20 H. 6. and 43 Ed. 3. 12. S. P. per 


5. In Treſpaſs, Judgment in another Writ of Treſpaſs of the ſame Treſpaſs S.P. and ſo 


; 7 | | in Account 
is no Plea, without Execution. Br. Execution, pl. 5. Cites 20 H. 6, De. and y 


II, 12. the like. Br. 


| | Barre, pl. 
cites 9 E. 4. 50. by Danby and Moile ; but Littleton and Choke e contra Br. Judgment, pl. 
Br. Account, pl. 97. cites 8. C. 


4 8. P. accordingly, but the Year and Page is miſprinted. 
& S. P. accordingly, as to Account. 


- 8. A Recovery ufon Bailment in one County cannot be intended a Re- 
covery upon Bailment in another County, nor it ſhall not ſerve for Bar 
there. Br. Judgment, pl. 32. cites 21 H. 6. 35. 

9. If a Man recovers in Debt upon Contract, and does not take Execution, 
yet he cannot have a new Action of Debt on the Contract; tor the Con- —4 if a 
tract is determined by the Judgment on Record. Br. Contract, pl. 39. , Bes 
cites 9 E. 4. 51. | | 


upon an Ob- 
0 | ligation, 

and does net take Execution, he may * have a new Action of Debt upon the Obligation; for 

Record ſhall not determine Specialty without Execution; per Danby & Needham. 9 E. 4. 50. b. 51. 

a. pl. 10. Br. Barre, pl. 43. cites S. C. that it is no Plea, That the Plaintiff at another Time re- 

covered in Account, Debt, Treſpaſs &c. if he does not ſay that he had Execution; per Danby and 

Moyle; but Littleton and Choke contra. Br. Judgment, pl. 47. cites 4 E. 4 54. 8. P. [bur it 


mould be 4 E. 4. 51. and there are not ſo many Pages as 54 ] And there it is ſaid by * that 


they were all agreed that if a Man recovers upon a ſimple Contract, he ſhall not have a new Action 
upon this Contract, 57 58 the Judgment is in Force; for by the Recovery the Nature of the Duty is 
changed. 9 E. 4. 51. 4. | 

172 Nan brings Debt on an Obligation, and is barr'd by Judgment, he cannot have a new Action 
ſo long as this Judgment ſtands in Force; and by the like Reaſon, when he has had Judgment in an 
Action upon the ſame Obligation, ſo long as this Judgment ſtands in Force he ſhall not have a new 
Action. 6 Rep. 46. a. Mich. 3 Jac. C. B. in Higgins's Caſe. 

* Br. Contract, pl 39. S. C has the Word (not.) 


10. To plead a Recovery of the Land in Queſtion againſt the Plaintif, 
or one whoſe Eſtate he hath, in the fame or higher Nature of Action, tis 
a good Bar by many Books. Heath's Max. 62. 


11. In rope upon the Stat. of 5 R. 2. by 3 Perſons, a Recovery of a Br. Joinder» 


3d Part of a Moiety againſt one of them, and Execution thereupon is a good 5 Action, 

Bar, Heath's Max. 62. cites 18 E. 4. 28. Bro. Jo. 31 

| | S. P. per 
Cur. Br. Barre, pl, $2. cites S. C. 


12. Debt upon an Obligation with Condition, and the Obligee ſues the 
Obligation where the Condition is not broken, by which he is barr'd. He 
ſhall never ſue this Obligation again; for once a Bar is for ever. Br, 
Dette, pl. 174. cites 29 H. 8. | | | 
z. A. recovered in Ejectment againſt B. Afterwards B. made a new 
Teaſe for Years to F. F. and A. onfted him. F. S. brought an Ejeftment 


and A. pleaded the "keys Recovery. 'This was held a good Bar by al 


the Juſtices except 


indham and Periam, who held it no Eftopple ; 
or the Concluſion ſhall be Judgment fi Adio, and not Judgment if he 


: 


ſhall be anſwer'd; and tho? it be an Action Perſonal, and in Nature of 
"Treſpaſs, yer the judgment is'Quod habeat Poſſeſhionem Termini ſui, 
during which Time the Judgment is in Force; and it is not reaſonable 
| : H | that 


* 
＋ 8 
- & 2 +» 


that he, againſt whom he recovered, ſhould ouſt him, 4 Le. 77. pl. 
163. Paſch. 28Eliz. C. B. Spring v. Lawſon. | ; 

4 Rep. 43. 14. Damages recover'd in Treſpaſs of Battery is a good Plea in Bar of 
pl. 7. S.C. Appeal of Maihem tor the ſame Battery. Mo. 268. pl. 419. Mich. 30 


lily, & 31 Eliz. Hudſon v. Lee. | 


A Recovery in Aſumpſit againſt the Father, upon 4 collateral Pro- 
7 is a good Bar in 2 on Bond againſt the Son, who was the Obli- 


miſe, | 
r. Cro. E. 283. pl. 5. Trin. 34 Eliz. B. R. Pyers v. Turner. | 
1 6. In 5 15 Malt, the Defendant pleaded that the Plaintiff had 


formerly brought Trover and Conver/jon for this and other Malt againſt him, 
and chat he was found guilty as to Part, and Not guilty as to other Part, 
and Damages afſeſsd. Adjudged that this was no Bar; for it might 
well be chat he did not convert the Malt, as che firſt Action ſuppoſed, 
and yet he ought to account as this Action ſuppoles. Mo. 463. pl. 653. 
| Hill. 36 Eliz. Mortimer v. Wingate. ou 
Cro, E. 342. 17. After Action brought Plaintiff attaches in London a Debt due by 
pl. 21. May another to Defendant, and has Judgment to recover ; adjudged thar 
e 8 C c this ſhall be pleaded in Bar of the Action for ſo much of che Money. 


8.5.5. Mo. 598. pl. 820. Paſch 36 Eliz. Moy v. Middleton. 
d 


d . 
| accor Opinion of Popham ; becauſe the Plaintiff by his own Act falſifies his own Writ ; 


ly againſt the 
— 1 ſaid, that a Recovery is by Act in Law, which may help the Caſe; but other wiſe of a 


Acceptance. 


In Debt a- 18. In Debt againſi the Defendant as Adminiſtrator; he pleaded a Re- 
gat a covery againſt him as Executor, and that he has not Aſſets ultra; and ad- 


they nas Judged a good Plea. Cro. E. 646. pl. 57. Mich. 40 & 41 Eliz. C. B. 
a Judgment Smalpiece v. Smalpiece. 


ainſt one as | 
ddmivifrater; reſolved, that it was well pleadable in Bar. Lev. 261. Hill. 20 & 21 Car. 2. B. R. 
Parker v. Amys &c,— Sid. 404. pl. 11. Parker v. Maſters & al“ S. C. adjudged accordingly. 


Cro. J. 284. 19. In Debt on 4 Bond, the Defendant pleaded, that the Plaintiff 


2 brought a former Action in London 7 4 the ſame Bond; and upon 
Court held Non eſt Factum pleaded, ic was found Not his Deed; and the Eutry was, 
the Plea in- hat the Defendant recovered Damages againſt the Plaintiff, and foould go 
N ue Die, but no { udgment that the Plaintiff ſhould take nothing by his 

ht ng Writ ; therefore there was no Judgment to bar him in another Suit, for 

od. 295. this was only a Trial, and no judgment, and ſo the Plea was held 
8 29 Car. naught by the whole Courr. Brownl. $1. Paſch. 9 Fac. Level v. Hall. 
2. C. B. in | N 7 ; 


Caſe of Roſe v. Stunden. 


Hutt 81. . go, In Treſpaſs for taking and driving away 100 Sheep, Fudement was 
— d. given for the Plaintiff, and 29. 9 After wards Ae lag cit 
S. C fays, ht Trover and Converſion ſor the fame 100 Sheep. The Defendant 


Yelverton at pleaded the former Recovery in Bar; but all the Judges, except Yel- 
_ _—_ verton, held, that the 2 d. Damages could not be ended 5 given 
der warde a. for the Value of the Sheep, but tor the taking and driving only, and 
greed, and therefore that the Frover and Converſion well. 7 ;; and Judgment was 

udgmene given for the Plaintiff, Cro, C. 35. pl. 9. Paſch, 2 Car. C. B. Lacon 
—5 Plain- v. Barnard. | 


Tit. Actions (L. 5) pl. 30 


22. In 


x * 
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Bar. , i 
21. In Caſe 1 tor falſely and maliciouſly procuring a Comiſſion of Bank- 
rupicy to iſſue out ayainſt the Plaintiff &c. by Virtue whereof the Defendant 
'broke his Shop, and took away his Goods and Shop-Books, whereby be was 


diſcredited, and left his Trade, to his Damage &c. and the Defendanr 
pleads, that the Plaintiff had before brought an Action of Treſpaſs for 
breaking his Shop, taking his Goods &c. and recovered Damages againft 


him in that Action, this is no good Plea; for this Action is not 

brought for the ſame Thing as the former was, that being for the Treſ- 

paſs, and this tor the Loſs of his Credit, and conſequently his Trade, 

and in the Action of Treſpaſs no Damage could be recovered for the 

Scandal upon which this Action is grounded, and held that the Action 

well lies. Sty. 3. 201. Hill. 21 Car. and Hill. 1649. Watſon v. Nor- 

bury. | | 3 
22. Afumpfit againſt Executor, he pleads a Fudgment in Debt againſt Sid. 332. pl. 
him IF 1 Conrad ; tho? Debt lies not 15 — Caſe, rhe * — 17. Paſch. 


is a Bar of the Aſſumplic till ic be reverſed. 3 Lev. 181. cited per g; 1 
Cur. as the Caſe of Patmer v. Lawſon. 8 C & 8. P. 
reſolved. —- 


Ley. 200. S. C. adjudged for the Defendant. 


23. A judgment iz an inſerior Court is pleadable in Bar in a ſuperior See Tit. 
Court; 2 Wilde J. of Al at e wa upon 8 his 2 fl. 1 
Chambers at Serjeant's-Inn. 2 Lev. 93. Mich. 25 Car. 2. Arkinſon 6 
W oodbara. 

24. The Plaintiff brought an Indebitatus A ſſumpſit, and an Iuimul 
Computaſſet for Wares, whereas at that Time no Account was ſtated, 

and Verdict for the Defendant. Afterwards the Plaintiff brought Ac- 

tion of Account, and che Defendant pleaded the former. Action. But 

the Court held the Plea not good, and that if the Plaintiff had recover- 

ed, it could not have been pleaded in Bar to him; for if he miſconceives 

his Action, and a Verdict is againſt him, and then brings a proper Action, 

the Deſendant cannot plead that he was barred to bring ſuch Action 

157 a former Verdict ; becauſe where it is inſufficient it ſhall not be 

| 5 5 in Bar. 2 Mod. 294. Hill. 29 & 30 Car. 2. C. B. Rofe v. 

tanden. 

25. Where the Party being barr'd in one Action ſhall be barr'd in an- And Saun- 
other, is intended in an Action of the ſame Chucernment, As a Bar to one 2 ** 
Treſpaſs is a Bar in another for the fame taking; but a Bar in Treſpaſs very in T5, 
is not a Bar in Detinue, or a Bar in Trover is not a Bar in Account. paſs is a Bar 
Arg. Skin. 48. in Caſe of Foot v. Raſtall. in Detinwe, 


Account, or 
Nover; fot the Plaintiff hath Damages given to the Value of the Thing taken, and thereby the Pro- 
rty is gone; but if Damages are given not for the Value, but ſœ a collateral Raſpect, as for miſuſing 
&c. there Bar in Treſpaſs is no Bar in Trover; and for this he cited 1 Cr. 3 5. but in this Caſe the 
ury find for the Defendant, and fo no Property is altered; for the Party may, notwithſtanding he is 
rr'd in as. Action, ſeize the Gdeds if he can come at them, quod Huir conceſſum per totam Curiam, 
Skin. 57. 8. 


26. A Difference was taken, per Pemberton Ch. J. chat where the Raym. 472. 


ſame Evidence will maintain the one or the other Action; there a Bar in the S C. Mich. 


one will be ſo in the other, as in Ferrar's Caſe ; but where it wil/ nor, 0 aa 
it is otherwife. 2 Show. 473. Trin. 34 Car. 2. B. R. in Caſe of Putt V. the 8. P. by 
Rawſtern. BAR . * 7 Pemberton. 
27. Bar for want of Averment of a Liſe in one Action is no Bar in an- 


other, in which the Continuance of the Life isaverr'd, it not being upon 


the Matter, but upon the Manner of the Plea, Arg. and to this the Cour 
inc lined. 2 Lev. 2 10. Mich. 29 Car. a. B. R. in Caſe of Ingram v. Bray. 

28. Trover of Goods; the Deſendant pleads in Bar, that Treſpaſs was Raym. 472. 

ly- brong ht 77 him for the ſame Gcb is, and upon Not Guilty Put v. Raw- 


1 formen , Y Annen | MIS 
pleaded, a Verdill for him; the Plaintiff demurr'd ; and by Pemberton ficrve, 8. © 
1% F: | ' Ch. a judged tor 


Bar. 


Pp i Ch. J. ones, and Raymond, (Dolben hæſitante) Judgment was given 
movers tor Tri 2 Show. 211. pl. 219. Trin. 34 Car, 2. B. R. Putt v. 
becauſe Tro- Royſton. | | 


Treſpaſs are ſpmetimes Actions of different Natures ; for Trover will lic where Treſpaſs Vi & Armis 


will — as if I dellver my Goods to one to keep for me, and I afterwards demand them, and they 
are not delivered, here Troyer will lie, but not 


— Ld ts ena 
* 


4 n W no ranger Taking; bur 
i | tal Taking and detaining the Goods, the Flaintift may have either T rcſpaſs 
9 and in ſuch Caſe Judgment in 1 x Action is a Bar to the other, and the Rule is, bir. 
whereſoever the ſame Evidence will maintain both the Actions, there the Recovery or Judgment in 
the one, may be pleaded in Barto the other, and this will not claſh wich Ferrer's Caſe; for here it 
is to be preſumed that the Plaintiff, in the firſt Action, had miſtaken his Action, by bringing Trei- 

Vi & Armis; whereas he had no Evidence to prove a wrongful Taking, but only a Demand and 

efuſal. and for that Reaſon the Verdict paſſed againſt him in the Action of Treſpaſs, and therefore 
he was obliged to begin again in Trover.——2 Mod, 318. 8. O. and the Court were of Opinion, 
that Trover will lie where a Treſpaſs will not, and if the Plaintiff has miſtaken his Action, that will 
be no Bar to him.———3 Mod. 1. S. C. adjudged by 3 Judges for the Plaintif. ——Pollext. 634, 
to 645. 8.C. a by the Reporter, and ſays, Judgment was given for the Plaintiff in the Action ; 
but a Writ of Error intended. Skin. 48. pl. 2. Foot v. Raſtal, S. C. adjornatur; but Ibid. 57. 

|. 1. adjudged niſi. But inthe Caſe of Lechmere v, Toplady, Show. 146, Hill. 1 W. & M. it was 
held. that Judgment in Treſpaſs on a ſpecial Verdict is a good Plea in Bar to Trover brought for 
the ſame Goods. See Tit. Actions (L. 5) pl. 35, 36. | 


29. Z. brought Treſpaſs of Aſſault and Battery in B. R. againſt S. to 
which S. pleaded Son Aſſault Demeſne, and found for the Plaintiff. At- 
terwards &. brought Treſpaſs of Aſſault and Battery againſt 7. in C. B. 
and T. pleaded this Verdit? and Fudgment in Bar; and the Conrt would 
not ſufler this Action to proceed. Cited Skin. 58. Mich. 34 Car. 2. by 
Pollexfen, Arg. as the Caſe of Turbervill v. Savage. mw 

30. If there be 2 Obligees, and Debt is brought again} one, and he 
pleads Non eft Factum, and tound for the Defendant, an Action may be 
brought againft the other; hut if he pleads Conditions performed, and 
found for him, it is otherwiſe. Skin. 58. Arg. pl. 1. Mich. 34 Car. 2. 
B. R. in Caſe of Foot v. Raſtall. | 


The Reaſon 31. The Plaintiff declared in an Action of Covenant, that whereas the 
1  Detendant had covenanted and agreed with the Plaintiff not 70 releaſe 
is naught, 70 F. F. without the Plaintiff”s Conſent, that notwithſtanding he had re- 
is, becauſe Jeaſed to him, and this Declaration being ill, Judgment was for the De- 
he ſays the fendant; and after the Plaintiff brought another Action, and the Defen- 
„ * dant pleaded this in Bar; and upon a Demurrer, the Counſel for the 
ed to ? 
'S. ana Defendant urged 6 Rep. J. and Dyer, and the Counſel for the other 
J *r Me 
ſaith not Side cited Mod, Rep. 207. The Court took a Difference between a 
— 2 Bar and Demurrer to the Declaration, and a Judgment upon a Demurrer 
i | 


— 8 to the Plea, or upon a Verdict or Confeſfion ; for in the Caſe of a Demurrer 


er auoht to the Declaration, the Right was never tried; Skin. 120. pl. 15. Trin. 
ers 35 Car. 2. B. R. Coppin and Steymaker. fart Fri 2 
was With it, | 


and then it is no Breach of Coyenant, Skin. 120. Coppin and Steymaker. 


32. In Replevin the Defendant avowed, and there was a Demurrer to 
. the Avowry &c. and after a new Replevin was brought, and this Judg- 
ment pleaded in Bar, and they could never get over ir. Cited by Pol- 
lexfen, as a Caſe wherein he was of Counſel ; and yet he ſaid an Avow- 
Ty is like to a Declaration. Skin. 120. Coppin and Steymaker. 

| 33. Recovery in a former Action by A. and B. for throwing down 
their Houſe, aud ſpoiling Goods ; upon which was a Verdict, and 140 l. Da- 
mages, is a good Bar to an Action of Treſpaſs, brought after by A. alone 
for Damages, uttle varying from mubat was alledged in the former Action, 
2 ot Trade &c. 3 Lev. 199. Trin. 36 Car. 2. C. B. Barwell v. 
34. Recovery in Trover, or Battery againſt an inſolvent Perſon, is a Bar 

to ſue any other of the Parties. Arg. Show. 168. Trin. 2 W. & M. 
1 : 35. Debt 
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Bar . 2 9 
5. Debt was brought upon a Bond for Performance of Covenants, The 

Detendant pleaded in Bar, that for all the Breaches, till ſuch a Time, he 
had brought Covenant, and recovered Damages, and that there was no Breach 
fince that Time; and Demurrer, and Judgment for the Plaintiff; for by 
che very Plea the Bond was forfeited. 12 Mod. 321. Mich. 11 W. 3. 
Pierce v. Hutcheſon. 5 

36. After Recovery of Damages in Aſſault, wing &c. no Action 1 Salk. rr: 
will lie for conſequential Damages; as where, after ſuch Recovery, a pl. 5. Fetter 
Piece of the Man's Skull came out, 12 Mod. 542. Trin. 13 W. 3. Fit- —— = 
ter v. Veal. | | — - 

37. Recovery in Treſpaſs and Battery is a good Bar in Maibem; per OED! 
Cur. 12 Mod. 543. Trin. 13 W. 3. Fitter v. Veal. ö 3 

38. If A. wound B. and he thereof die within the Year, thro' the Un- 
Skilfulneſs of Surgeons, yet it is Felony in A. Per Holt Ch. J. 12 Mod. 
544. Trin. 13 W. 3. in Caſe of Fitter v. Veal. 

39. And it A. brings an Action for Words actionable in themſelves 
and recover Damages; and after, by reaſon of the Words, ſhe Joſes a Hu 
band, yet no Action will lie after for the Special Damage; per Holt 
Ch. J. 12 Mod. 544. Trin. 13 W. 3. 

40. So if the Words be actionable for Special Damage, which the Par- 
ty has ſuffe red by reaſon of them, and for that Damages are recovered, 
and aſter the Party has another Special Damage; per Holt Ch. J. 12 
Mod. 544. Trin. 13 W. 3. | 

1. And Action of Treſpaſs for Battery and Wounding is not like the 1 Salk. rr; 

Cate of a Nuſance in erecting a Par- Buff, whereby the Rain falls upon pl. 5-S. P. 
my Houſe or Garden; or ſtopping my Lights, wherein I ſhall recover * 1 — 
Damages for every new Hurt in Infinitum ; tor, firſt, the Battery is a tran- Treſpaſs the 
/itory Ad, and the Nuſance is a continued one as long as it laſts ; there- Grievouſueſs 
fore Damages cannot be recovered for it at once. 2dly, every new Rain or Conſe- 
that falls, or every Light that is ſtopt, is a new Nuſance; but every 4 of 
new ill Conſequence of the Battery is not any new Wrong of the Defen- js not the? 
dant. Er per tot. Cur, Jud' pro Defendant. 12 Mod. 544. Trin. 13 W. Ground of 


3. Fitter v. Veal. _ — 

| ut the 
Meaſure of the Damages, which the Jury muſt be ſuppoſed to have conſidered at the Trial; 
Judgment for the Defendant. J * "uy * 


t 


(B. 2) judgment in one Action, where a Bar in ano- 
ther Action, tho brought by or againſt another Per- 
ſon, it being for the ſame Thing, ENT: 
Je 6:46 352-6, rar. Seeg. | | 


1. "8 are bound, ConjuniFim & Diviſim, and the Obligee recovers And tho“ he 


againſt one of them, and does nor ſue Execution, yet he may bas that one 


have a new Action againſt the other if he will, ſo the Nature of the — * 


Deed is not changed by this Recovery &c. 9 E. 4. 51. a. pl. 10. per impiead the 


Pigot. Other, and 

| 85 5 hs take him in 
Execution alſo, becauſe Execution is not a Satisfaction; but if the one ſatisfies the Plaintiff, he ſhall 
not have Execution after, Br. Executions, pl. 132: cites 29 H. 8. per tot. Cur. in C. B. 

In Caſe of an Obligation againſt 2, each of them is chargeable and liable to the intire Debt, and 
therefore a Recovery againſt the one is no Bar againſt the other till Satisfaction; per Cur. Cro 1 
74. in pl. 3. Trin. 3 Jac. B. R. Yelv. 67. S. P. obiter, cites 4 H. 7. 22. See 5 Rep. 86. b. 
Blumfield's Caſe As to him againſt whom the Judgment is, it is become a Record; but as to the 
other, it continues a Writing as it was before ; per Cur. 6 Rep 40. b. The Nature of the Obli- 
gation is not changed againſt the other, but that the Obligee may have Action of Debt upon the ſame _ 
Obligation againſt the other Obligor, and he may plead Non eſt Factum, notwithſtanding the Judg- 
ment againſt the other. 6 Rep. 45. a. 46. a. pon 3 Jac. C. B. in Higgins's Caſe, le 

| / 2. 


H the 6. it Goods of” the Bailor are taken, and he recovers Damages, the Baile 


Batlee reco- ſhal} not have Action after. Br. Treſpals, pl. 442. cites 20 H. J. . 
vers firſt. Br E In Treſpaſs for Battery of his Servant, the Maſter may recover for 


the Services, and the Servant for the Batter). Br. 'Treſpals, pl. 442. cices 


20 H. 7. 5. 
4 * . that if Termor recovers in Ejedtment, and re- enters, the 
Leſſor 


ſpall not have Ape Br. Treſpaſs, pl. 442. cites 20 H. 7.5. 
5. So of Tenant by Statute- Merchant, Tenant by Elegit &c Br. Treſ- 


aſs, pl. 442, cites 20 H. 7. 5. 
Mo. 762. pl. n 6 In Ne and Converſion of certain Plate, the Defendant pladed 


1060. S. C. that at another Time the Plaintiff had brought his Action againſt F. H. 
and the Plea for the ſame Plate, ſuppoſing the Converſion to have been by him, and 
2 in that Action he had recovered 20. Damages, and had F. S. in Execu- 


00 . 


ely. 67. tion for thoſe Damages. Reſolved a good Bar; and it was ſaid, if one 
Broome v. have Cauſe of Action againſt 2, and obtains a N againſt one of 


Wootton, them. he ſhall not have any Remedy againſt the other; and Judgmenr 
Sierre per te he Deſendant. C I. 3. Trin B. R 

Diverſity — tot. Cur. for the Defendant. Cro. J. 73, 74. pl. 3. . 
was taken Brown v. Wootton. 

by the Court : Fi 

between a Thing certain and uncertain; As where 2 are bound in 109]. to J. S. jointly and ſeverally, 
a Recovery and Execution againſt one is no Bar againſt the other; for Execution is no Satisfaction of 
the 1001, demanded, But — Treſpaſs is done by 2, which reſts only in Damages, and the Plaintiff re- 
covers againſt the one, and has Execution, there it is a good Bar againſt the other. And it was further 
agreed, that the very Judgment is a ſufficient Bar, Quia tranſit in rem judicatam ; and the Thing un- 
certain is now by the Judgment made certain, and thereby altered and changed into a Thing of another 
Nature than it was at firſt, and therefore he cannot reſort to demand the Uncertainty again, the firſt 
Judgment being a Bar to it. The ſame Law of a Battery againſt ſeveral, and Recovery had againit 
one. Ibid, 69. cites it as agreed the ſame Term, in Caſe of Hickman v. Poynes. 


6 _—_ 


(C) Action upon the Caſe, Bar [to another Action on 


the Cale. ] 
£ Brownl. 1, IF the Defendant be found Not guilty in an Action upon the Caſe 
4 — A 2 tor Words, pet this Verdict, it no Judgment be given thereupon, 
agreed by {Wall be no Bar of another Action upon the Caſe for the ſame words. 


all, that Mich. 9 Jac. B. between Jacob and Sougate, per Curiam. 
Judgment | 
Judg d be goon for the Defendant, Niſi.—— But Brown]. 11. Jacob v. Songate, Trin. 9 Tac. S. C. 
agrees with Roll ſupra, that it was adjudged no Bar, becauſe no Judgment was given in the firſt Ac- 
tion, and ſo Judgment enter'd for the Plaintiff, 

6 


2. In an Action upon the Caſe, upon a Promiſe, if the Plaintiff de- 
conn, chat * 2 that * 8 to the Defendant a Houle 

or a Year [Ct certain Rent, and delivered the Key thereof to him 
1 the Defendant did aſſume, ar The End of the Year, nM, to —＋. the 
Poſſeſſion or give 51. to the Plaintiff, and for the Non-delivery of the 
offefſion, or Payment of 5 1. the Action is brought; tt is no lea 

n Bar of this Action for the Defendant to ſay, Thar che Plaintiff had 

nothing in the Houſe at the Time of the Demiſe; for if it ſhould be 
admitted, yet the Delivery of the Key and Polſeſſion is a ſtiffictent 
Conſideration to bind the Defendant, either to redeliver the Pol⸗ 
ſeſſion, or give 51, ich. 13 Car. B. N. between Page and 

Lownes, adjudged upon O2murrer. . | 


(D) In 
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upon Condition. Br. Reſtore, pl, 2. cites 38 E. 3. 16. 


. 9 


(D) In what Caſes a Diſcharge pro Tempore ſhall be 
a Bar. And How. 


1. IN Debt againſt Executors who plead Plene Adminiſtravit, and it is 8. P. and 
found for them, the Plaintiff thall be barr'd, and after Goods came ſhall not 


to their Hands by Recovery or otherwiſe, the Plaintiff ſhall have another _ _ 
aclas ; for 


Action of Debt De novo. Br. Dette, pl. 92. cites 19 H. 6. 37. per by the Judg- 


Markham. a he 
Record is 


determined ; per Martin ; quod tot. Cur. conceſſit. But Brooke ſays Quære inde; for ir ſeems that 
Vebt does not lie after the Plaintiff is once barr'd. Br. Executor, pl. 85. cites 4 H. 6. 4.— . P. Br, 
Dette, pl. 105. Cites S. C. ; ; 


2. So in Debt againſt the Heir, who Pleads Riens per Deſcent, and after 
Aſſets comes to him, in a new Action he ſhall be charged, and the firſt 
Matter no Bar. Br. Dette, pl. 92. cites 19 H. 6. 37. per Markham. 

3. Where a Man grants to his Debtor, that he ſhall not be ſued before 
Michaelmas, this is a good Bar for ever. Br. Grants, pl. 58. cites 21 
H. 7. 23. | | 

of Grant that a Man Hall not be diſtrained for 3 Nears, or that he ſhall 
not be impeached of Waſte ; theſe are good Bars, and the Party ſhall 
not be put to his Action of Covenant. Br. Grants, pl. 58. cites 21 H. 
7. 23. 


? 


„ 


— 
—_— 


(E) In what Caſes a Man may be reſtored to his 
| Action. 


1. IF a Man who has Title of Aion of Aſſiſe of Mortdanceftor diſſeiſes 
the Tenant, and the Tenant recovers by Afiſe, the other is reſtored to 
bis Aſſiſe of Mortdanceſtor; tor the Eitate and Iaſt Seiſin is now defeated. 


Br. Reſtore, pl. 3. cites 5 Aſſ. 1. 

2. A Man died ſeiſed, and the Land deſcended to V. N. and after F. C. gy Mort- 
abated and died ſeiſed, and his Heir enter d, and the Heir of W. NM. entered danceſtor, 
upon him, againſt whom the Heir of F. S. brought Aſſiſe ana recovered ; Pl. 4 cites 
there the Heir of W. NM. may have Aſiſe of Mortdanceftor, and confeſs and * © 
avoid the Recovery in Ae of Novel Diſſei/en ; tor he is reſtored to the 
firſt Action. Br. Reſtore, pl. 4. cites 10 Aſſ. 16. | | 

3. In Aſſiſe the Plaintiff was outlaw'd in Action of Treſpaſs after the 
Diſſeiſin, and after obtain d Charter of Pardon, and brought Afiſe, and 
the Defendant pleaded the Outlawry in Treſpaſs in Bar, and the Plaintig 


ſhewed the Charter of Pardon; and by this the Aſiie lies well of the 


firſt Diſſeiſin, without Title after the Outlawry ; for by the Charter of 
Pardon the Plaintiff is reſtored to his firſt Action, viz. the Aſſiſe, with- 


out other Seiſin or Entry after. Br. Reſtore, pl. 7. cites 13 Aſſ. 5. 


A Man recovered by Scire Facias upon a Fine, and made Ferffment Br. Sci. Fa. 
upon Condition, and re-enter d for the Condition broken, and the Tenant re- pl 88. cites 
verſed the firſt Fudgment, and Execution thereupon by Writ of Diſceit, & C. 
and enter d; and the firſt Plaintiff brought another Scire Facias to exe- 
cute the ſame Fine, and the Iſſue taken if the Feoffment was ſingle, or 


5. Dower 


CS — eee ee eTOCs * 
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Bar. 


6 


Br. Sci. Fa. 


J. 60, cites 


. 


to the 


| of the Poſſeſſion of the Baron of the Demandant. The Tenant 
— . that between J. & E. and the Tenant, and 
that the ſame Tenant brought Scire Facias upon the ſame Fine againſt the 
ſame Feme now Demandant ; and ſhe ſaid as to Parcel, that jhe held of the 
Dowment of the ſame Baron, and of whoſe Dowment ſhe now holds of the 
Aſignment of N. C. and pray d Aid of him; and 10 the reft, that ſve held 
for Term of Life of the Demiſe of this ſame M. C. and pray d Aid of him; 
upon which came the Prayee, and they pleaded Fecſſ ment of the Baron , to 
hom the Remainder of the Fee-/imple by the ſame Fine was intail'd, to 
a0 hom the now Tenant and then Plaintiff in the Scire Facias ſaid that Riens 
paſſa by the Deed ; and after the Prayee made Default, and the now De- 
mandant, then Tenant, maintained the ſame Plea which was found againſt 


the Feme now Demandant ; by which the now Tenant, then Plaintiff in the 


Stire Facias, had Execution ; Fudgment if againſt this Recovery, againſt 
herſelf, ſhe ſhall be received to demand Dower, and the Demandant demurr'd, 
inaſmuch as this Recovery affirms*the Poſſe}ion of the Baron; tor by his 
Pretence the Feme, by ſuch Recovery, is reſtored to her firſt Action; 
but the beſt Opinion was e contra, and that when ſhe is lawfully in, in 
Dower, and loſes by Recovery, that in this Caſe ſhe has no Remedy 
but by Writ of Error or Attaint, or Writ of Right, and ſhe upon this 
Eſtate cannot have Writ of Right; and it was ſaid, that it was Folly in 
the Feme that ſhe had not ſaid that ſhe was in in Dower, ready to be 
Attendant to whom the Court ſhould award, and upon ſuch Plea ſhe 
ſhall hold the Poſſeſſion, and the Reverſion ſhall go to him who has 
Right to it. Per Belk. but when one is in by Tort, as by Diſſeiſin upon 
a Deſcent to the Heir of the Diſſeiſor, or by Entry upon a Diſcontinuance, 
and the Heir of the Diſſeiſce or the Diſcontinuee recovers, there the Diſſeiſor, 
or the Feme, or his Heir, ſhall have in the one Caſe Writ of Entry, and in 
the other Cui in Vita; contra where he who is in by rightful Title loſes by 
Recovery, he has no Remedy but by Attaint, Writ of Error, or Writ of Right. 
But per Clopton, this is where che Iſſue is upon the Entry; but if the 
Iſſue be upon a Releaſe, or other Point which goes to the Tenancy or to 
the Right, there, if this be found againſt him, he ſhall not be reſtored 
rſt Action. Note the Diverſity by him; but Quære of his Opi- 
nion thereof. And per Wich, where Land is recovered againſt the Baron 
on Dilatory, As Nontenure, Miſnoſmer of the Vill &c. there the Feme 
all have Dower, and may falſify the Recovery; for this does not fallify 
the Poſſeſſion of the Baron; bur contra it ſeems upon Recovery upon Dila- 
tory againſt the Feme herſelf, being in in Dower. Note the Diverſity. Br. 
Reſtore, pl. 1, cites 5o E. 3. 7. 
6. An Infant had Title by Fine Executory and Entry, and he upon whom 

he enter d ouſted him, and the Infant brought Aſfiſe, and the Defendant 
pheaded to the Aſiſe, and the Fury found for the Defendant in the Aſſiſe; 


ſo that the Infant Plaintiff was barr'd, by reaſon that there was a Divorce 


which was not pleaded by the Infant, by which the Plaintiff was barr'd 


of the Aſſiſe; and yer he after brought Scire Facias to execute the Fine, 
and the Tenant in the Aſſiſe pleaded Record of the Aſſiſe, by which 


the now Plaintiff was barr'd in the Aſſiſe, and yet the Plaintiff recover'd, 


and was not barr'd by the firſt Judgment, by reaſon that he was an In- 


tant at the Time of Ce and this notwithſtanding the Fine 
was executed in the Infant by his firſt Entry. Quod mirum. Br. Re- 
ſtore, pl. 6. cites 7 H. 4. 22. | | 


7. In ſome Caſe the Original may be revived by Writ of Error, and in 


ſome Caſe the Aion; As where an Exception to the Writ is awarded 
good, by which the Writ abates, 


* hich the WI and after the other reverſes it by Er- 
ror, the Original is revived, and he ſhall have Writ of Reſummons; 


but if az ill Bar be adjudged god, and the Demandant reverſes it by Writ 


of Error, he is reſtored to his Action. Brooke ſays, ſee elſewhere if 


in 


*;- 


4 
8 
A 
Ps 
+74 
1 
Gy 
2 7 
C 
| $4 
4 * 
1 
* 
* 
% 
1 


- 
A "Ie 8 — 


„2 2 LOTS * . . * , 
EOS RSS I; 


= 


WN 


- . . on Sn. r 1 : 5 i E 


N Bar. 3 3 


«a 


in ſuch Caſe the Court will not award that the Demandant recover; and 
ſays ir ſeems they will. Br. Error, pl. J. cites 9 H. 6. 38. 

8. It a Man intrudes after the Death of my Tenant for Life, and I bring 
Writ of Intru/ion, and recover, and after make Feoff ment to a Stranger, and 
after the Intruder reverſes the firſt Fudgment by Writ of Deceit, Error, or 
Attaint, there I am without Remedy, and am not reſtored to my firſt 
Action, and Writ of Right does nor lie; for my Feoffment gives my 
Right to the Feoffee, who cannot reveſt it in me by the Reverſal of 
the Recovery. Contra if he had not made Feoſſment. Br. Reſtore, pl. 
8. cites 9 H. 7. 24. | | 

9. If a Man enters where his Entry is not lawful, as the Heir int 
Tail after his Diſcontinuance, or the Heir of a Feme, or the Feme her- 


ſelf after Diſcontinuance, and the other upon whom he enters recovers againſt 


him ; there he, his Heir in Tail, or the Feme, or her Heir, is reſtored 
to their firſt Action of Formedon, or Cui in Vita, Br. Reſtore. pl. 5. 


cites 23 H. 8. : | 
10. But if ſuch who enters, where his Entry is riot lawful, makes 


Feoff ment, and the other upon whom he enters recovers ; now the firſt 


Action is not reſtored to the Iſſue in Tail, or to the Feme, or to her 


Heirs, by Reaſon of the Feoffment, which extinguiſhes Right and Action. 
Ibid. 
11. But if ſuch who ſo enters, makes Feoffment upon Condition, 
and for the Condition broken re-enters, before that he upon whom he enters 
has recovered, and he recovers after the Re-entry made by the Condition, 
there he who made the Feoffment upon Condition, is reſtored to his 
firſt Action; ſor the Entry by Condition extinguiſhes his Feoffment. 


Ibid. 


a CES «4 == 


(F) Barr. Good, to a common Intent. 


1. IF a Bar be good to common Intent, it ſufficeth. Br. Barre, pl. Heath's Max. 
41. cites 9 Ed. 4. 12. by Moyle. 33. Cites 

Br. Barre, pl. 87. cites 21 E. 4. 83. that a Plea in Bar by Matter of Fact, is good to 1 

Intent. The Defendant in Maintenance did * that the Party was his Servant, and that he 


did retain A. to be his Counſel ; and for the Reaſon aforeſaid it ſhall be intended, that he re- 
tained him with his Servant's Money, and not with his own Money ; quod nota, Heath's Max. 


54. cites 21 H. 6, 1. 
A Bar may be good to a common Intent, though not to every Intent, as it Debt be brought againſt 


Fve Executors, and three of them make Default, and two appear and plead in Bar a Recovery had T 
d 


them tevo of 300l. and that they have nothing in their Hands over and above that Sum. If this Bar ſhou 
be taken ſtrongeſt againſt them, it ſhould be intended that they might have abated the firſt Suit, be- 
cauſe the other three were not named, and ſo the Recovery not duly had againſt them; but according 
to the Rule, the Bar is good. For that by common Intendment it will be ſuppoſed, that the two others 
did only adminifler, and ſo the Action well conſidered, rather than to imagine that they would have 
loſt the Benefit and er of abating the firſt Writ. Heath's Max. 54. cites Touchſtone of 
Precedents, Tir, Pleas and Pleadings, Fol. 192. Reg. 7. 

So if a Bar bave Matter of Subſtance in it, and be to common Intent it is ſufficient, albeit it bs 
not good to every ſpecial Intent; As where one ſues as Executor, and the Defendant ſaith, That the 
Teſtator made the Plaintiff and one J. S. Executors, and does not ſay after this, that he did not make 
the Plaintiff Executor, yet this may be ſufficient. Heath's Max. 55. cites 3 H. 7. 2. Plowd. 26. 
by Cooke Serj. Arg. Pl. C. 26. a. cites 33 H. 6. [but I do not obſerve S. P. at 3 H. 7. 2. 

So in Treſpaſs where the Defendant pleads that the Place is bis Freehold, this is good, yet the Plaintiff 
= have a particular Eſtate. Heath's Max. ＋ Pl. C. 26. a. cites Trin. 10 H. 7. 25. S. P. 

0 upon an Obligation to perform Covenants, the Defendant alledgeth two Covenants, and ſaith he 
hath perſormed them, and doth not ſay there are no more Covenants in the Deed to be by him perform'd, 
yet it is good; for ir ſhall be intended there are no more for him to perform. Heath's Max. 5 5, 
Pl. C. 26. a. cites 6 E. 4. 1. S. P. and Fitzh. Barre 89. and Br. Condition, pl. 144. S. C. 


K | 2. But. 


5 


34 Bar. 
. P. Br. 2. But if the De fendant pleads in Bar a Record or * Eſtoppel, that mull 
Barre, pl. 8. be certain and good to every Intent. Heath's Max. 54. cites 22 E. 
Cites 21 hg 83. 


83. that an 
Eſtoppel 


ought to be good to every Intent, per Brigges. 
3. If a Leaſe be made 10 A. and B. for Life, the Remainder to 
C. and if C. fhall die during the Life of A. or B. then that it all remain 
to E. for Life, Si ipſe vellet efſe Reſidens Ec. and E. (being Defendant) 
pleads his Entry after the Death of A. and B. and C. and doth not ſay 
when they died, yet held to be good in a Plea in Bar: For if it be a 
Condition, it ſhall be intended that the Defendant did enter as ſoon 
as his Title accrued ; and if rhe Caſe be orherwiſe in Truth, than by 
common Intendment it is taken to be, the Plaintiff muſt ſet it forch in 
his Pleading, As in a Formedon in Diſcender, it the Tenant pleads in 
Bar a Releaſe of the Demandant without Warranty, it is good; 
and yet the Releaſe might be made by the Demandant in the Liſe 
of his Father, and then it is no Bar to the Iſſue. Heath's Max. 
56, 57. cites Plowd. 32, 33. [Paſch. 4 E. 6. Colthirſt v. Bejuſhin.] 
H if one 4. But no ſubſtantial Part of a Bar may be omitted. As where one is 
ſaith he was ound to do a Thing between ſuch and ſuch a Time, and the Defendanr 
208 and ſaith that he did it, or did it before the Day, this is not ſufficient, 
entered for but he muſt ſhew that he did it ſuch a Day within thoſe Times. Heath's 


an Alienation Max. 55. 


in Mortmain, : x | 
and do not fhew that be did it within the Year, this ſhall not be intended unleſs it be ſhewed. 


Heath's Max 55,—— PI. C. 27. b. cites Hill, F H. 7. 2 b — —S.P. by Doderidge J. Lat. 171. & 
Tbid. 172. Jones J. agreed. Yet per Plowden 28. if one pleads a Feeffment in Bar, it ſhall be al- 


lowed as » albeit it might be an N or per Dureſs Ec. unleſs it be ſhewed on the other Side. 
Heath's Max. 55.—— Pl. C. 27. b. S. P. 4rd if the Leſſor covenants with the Leſſee, that if he be 
ouſted within the Term, that be ſhall have as much other Land, he muſt ſhew that he vas ouſted on ſuch 
a Day in certain within the Term. Heath's Max. 55.—PI. C. 27. b 8 P. Arg.—Sto plead in Bar, 
#hat 7. S. died ſeiſed, and R. F. entred as Son and Heir to bim; this is good, though he ſay not that 
he wa his Heir, for that ſhall be intended, and the beſt ſhall be taken for the Defendant. Heath's Max. 
56,——PI1 C. 28. a.—o in an Aſiſe, if the Tenant pleads in Bar a Deſcent to the Plaintiff and two others, 
and that be hath the Eſtate of one of them; it is good, yet he might have it by Diſſeiſin; but it 
ſhall be taken in the beſt Senſe, that he had it lawfully. Heath's Max. 36. LC 235. h CO. 
So where the Anceſtor is Tenant pur auter vie, and the Heir pleads that le entred as Heir to him, 
and ſays not that he entred firſt after his Death, for Occupanti conceditur. Heath's Max. 56.— Pl. C. 
88, b. cites Fitzh, Barre 73. & Br. Aſſiſe 271. in 2) Aſſ. 31. 


3. Debt againſt an Executor upon a Bond of the Tetator. The Defen- 
dant pleaded @ Statute acknowledged by the Teſtator &c. and averred that 
be has not, nor at the Day of the Bill brought, he had not any Goods which 
were the Teftater's tempore mortis ſug, in his Hands to be adminiſtred, 
unleſs to ſatisfy the ſaid Statute ; and upon Demurrer to this Plea, ir 
was ob that it was ill, becauſe the Defendant might have Goods 
liable ro Debts, though they were not the Teſtator's Goods tempore 
mortis ſuæ; but all the Court except Williams J. held it well, the Bar 
being good to a common Intent, and it ſhall not be intended that he had 

ſuch Aſſets, being ſpecial Aſſets, unleſs it Was ſpecially ſhewed ; and 
cond ha 1 * 4 39: m_ was _ to be good Law in that 

olnt, and Judgment for the Plainti ro, J. 131, pl. 4 Mich. 
Jac. >. R. 2 v. Roll. r F 
6, Though a Bar ſhall be taken good by a common Intent, yet when 
the Bar depends upon Circumſtance, there in pleading the Matter he 
muſt ſhew it to be within the Circumſtance. Per Doderid ge J. Lat. 171. 
Trin. 2 Car. a 5 
7. Debt upon Bond for quiet Enjoyment from the Time &c. The De- 
fendant pleaded, that after the making the ſaid Bond to the Day of the 
Bill the Plaintiff had enjoyed the Lands; and upon Demurrer to this 
Plea it was objected, chat the Defendant does mot ſay, a Die Confers 
| tignts 
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tionis ſcripti Obligatorii & ſemper poſt Confectionem &c. ſed non allocatur ; 
for the Bar is good to a common Intent, and it ſhall be intended that 
he always enjoy'd it, unleſs the contrary is ſhewn. Cro. C. 141: pl. 6. 
Trin. 6 Car. B. R. Harlow v. Wright. | 

8. The Reaſon why a Bar is good to a common Intent, is becauſe it Heath's 
js to excuſe from a Charge. But a Replication muſt have a general Cer- _ 57+] 
tainty, becauſe it is to deſtroy the Excuſe of the Defendant, which is al- 


ways received favourably. Per Holt Ch. J. 12 Mod. 665. Hill, 
13 W. 3. 


For more of Bar in General, See Abatement, Actions, Judg⸗ 
ment, and the Pleadings under the ſeveral other Titles. 
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(A) Who ſhall be ſaid to be Baron and Fe me. 


1. IF a Man eſpouſes his Mother, they are Baron and Feme por when 


till it be defeated, 9. P. 9. 24. the Baſes 


| fals are made in Facie Eccleſiæ, this is ſufficient to us, and whether it be lawful Matrimony or not, 
is nothing to us per Paſton ; but per Cavendiſh, notwithſtanding the Celebration, the Court ſhall 
take Notice whether the Eſpouſals are law ful or not. Ibid. 


2. Tf a Woman takes a zd Husband, living the firſt Hugband, Sce Tit. Baſ- 


this is void Marriage by our Law, as by the Spiritual Law. Con- 4/4 Se) 


I. 1. & (F 
tra 9 Y. 6. 34. bl 4 IN 


| | | i Yo 
"” Mo. 226,———Adjudged that where the Husband took a ſecond Wife, the Marriage was void 
ab Initio, and ſhe was always Sole, and there needed no Sentence of Divorce, and ſuch Divorce is 
only declaratory. Cro, E. 857. pl. 25. Mich. 43 & 44 Eliz. C. B. Riddleſden v. Wogan. 


3. If a Man baptizes the Couſin of A. S. and after marries with A. S. Br. Barſtardy 


they are Baron and Feme till a Divorce, 39 Ed. z. 31. b. & 9 


it ſeems was looked upon as a Spiritual Affinity, ſo as their Intermarriage was prohibited, and as I 
think, I remember Sir Paul Rycaut mentions it to be ſtill obſeryed in the Eaſtern Churches] 
See Tit. Baſtardy (A. 2) pl. 4. and the Notes there. | 


4. So if a Man takes his Sitter to Wife, they are Baron and Br Baſtaray 
Feme till a Divorce. 39 Ed. 3: 31. b. ber * 23. Cites 


C.—Sec 


Tit. Baſtard, (A, 2) pl. 3. S. C. 


5. Ia Wan takes A. S. to Wiſe by Dureſs, tho' the Marriage be * Firzh. Co- 
ſolemhized in Facie Eccicſi#, yet it ts merely void, and they are <2! 5. 


1 Cites Mich. 
not Baron and Feme; becaule there is not any Conſent, and can⸗ 1 H. 4. :;, 


not be a Marriage without a Conſent. Dubitatur 11 Þ. 4. 14. 8 C. 
Trin. 9 H. J. Keble v. Vernon. D. 13. a. Marg, pl. 61. ſays, that Noy Attorney FL held, 
| pn that 
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i contrary to the Opinion of Frowike, Cro, [Kelw.] 52 becauſe 
en e Will be frequent to ſatisfy Mens Luſts, and cites Fitzh. At- 
rachment ſur Prohibition $. and 11 H. 4. 13. and Swinb, 241. Marriage by Force and Dureſs 
of the Feme is void, and Tteſpaſs thereof well lies; per Windham J. and cites it as by Babington, in 
1. 1 2 Inſt. 687. S. P. cites 11 H. 4. 14. Rot. Parl. 17 H. 6. Numb. 1 5. Iſabel (Lady) 
Butler's Caſe. Sce 5 Mod. 102, Mich. 1 Ann. B. R. the Queen v. Swanſon & al'———See Tit. 


Marriage (H. a) per totum. 


— 


6. Tf a Woman, after carnal Knowledge of her Husband, enters in- 
to Religion without the Conſent of her Husband, and the husband 
aſter takes . Wife, this is votd ; becauſe he may deratgn his 
Wife. 18 P. 6. 33. ; ; 

5. So the ſecond Marriage would be void, tho' the Wife had enter: 
ed into Religion by che Aſſent of che Baron; becauſe the Baron, by 

| his Aſſent, had in a Manner vowed Chaſtity, f 
Baſtard 8. Ik an Idiot a Nativitate rakes a Wite, they are Baron and 
** A = Feme in Law, and their Iſſue legitimate; for he may conſent to a 
-ircd sid. Marriage. Trin. 3 Jac. B. G. between $:// and Net, adjudged 
112. upon a ſpecial Verdict. | # 
* Br. Ver- 9. If d Man takes the Order of a Deacon, and after takes Wite, 
dier, pl. 21- this Marriage is not void ; for the Ilſue is no Baſtard, * 21 Þ, 7. 
* 39, — D. 7. Baſtardy 33. ad}udged by Advice in the Exchequer 
dy, pl.,25- am er. ? A 
d 10. So ifa Prieſt takes a Wife, this is not void, but they are Ba- 
— — ron and eme. 21 P. 7. 39. 19 . 7. Baſtardy 33. per Frowick. 
nemo nega-. 11. So if a Nun rakes Husband, it is not void, but voidable, con- 
vir. —— tra tbidem, per Davilor, 
2 pl. 23 cites 8. C. —2 Inſt. 68) Ld. Coke ſays, that it appears in our Books, that if a Deacon 
or ſecular Prieſt had taken Wife, the 2 was not void, but voidable Cauſa Profeſſionis; and if 
either Party had died before Divorce, their Iſſue had been legitimate, and ſhould have inherited; for 
that Deacons and Prieſts within England were not Votaries, that is, had not vowed Chaſtity; but if 
a Monk or a Nun had married before the Statute of 32 H. 8. cap. 38. and of 2 E. 6. cap. 21. and this 
Act of 5 E. 6. the Marriage had been (as it was then holden) merely void ; for that they had taken a 
Vow of Chaſtity, as it appeareth by our Books in 5 E. 2. Tit. Non Hability 26. 19H. 5. Tit. Baſtard* 


33. 21 H. 7. 39. b. for avoiding of which Scruple, the ſaid Acts of 32 H. 8. 2 E. 6. and 53 E. 6. 
were made. | 


Tip Age of 12. Ik a Man within the Age of 14, takes a Wife above the 
Conſenr ro AKC Of 12, this is à Marriage, and are Baron and Feme de 
Marriage is F ucto, (0 that the Baron may have Treſpaſs de Muliere Abducta 
12 Years. cum bonis viri. Trin. 12 Jac. B. between Bradſhaw and Fletcher, 
1 4ge, pl per Curiam. 

Lib. B. fol. 117. Br. Gard, pl. 7. cites 35 H. 6. 40. S. P. — Mo. 741. Arg. cites S. C. & S. P 
by Wankford.—2 Inſt. 90 S. P..— Co. Litt. 29. a. S. P. Br. Age, pl. 41. cites 8 E. 4. J. but 
ſays, that thoſe of the Spiritual Law ſay, that it was not ſo then, unleſs at that time ſbe be Apta Viro. 


Mo. 575. pl. 13. If a Man marries a Woman that is within the Age of 1a, 


794 Warner fd after the Woman at the Age of 11 Bears diſagrees to the Mar⸗ 


. Babington, _- - ; 
8. C. ts klage, this Diſagreement is void, it being within the Age of Con- 
Queſtion ſent, and ſo they continue Baron and Feme, notwithſtanding the 
bet * ſhe Diſagreement. Tr. 24 Eli. adjudged, cited Y. 1 42 
Dog or dig. El. B. Re by Coke. Co. Litt; 79. M. 41. 42 Eltz, V. K. per 
es ante Curiam, between Babington and Warner. 
Annos Nu- | 
biles, or what Time the Law has appointed for it; Popham ſaid, that if the marries another Baron 


infra an Nubiles, this ſhall be a Diſagreement, to which Fenner agreed; & adjornatur.— See 
pl. 10. | : | 


CA 14. If a Man marries a Woman that is within the Age of 12 
CIA Sears, and after the Woman ar 11 Bears of Age diſagrees to the 
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PCT e. and aſter the Husband rakes another Wue, and has Iſſue 
ot rg, is a 2Baſtard ; for the firſt Marriage continues, not- 
withſtanding the Oliagreement of the Woman, for ſhe cannot dil⸗ 


agree within the Age of 12 Bears, and ſo her Otlagreement void. 


- 


Trin. 25 Eltz. B. B. adjudged, cited M. 41, 42 Eltz. 


; B. R. by Coke, Muzre. 


15. Ik a Man of the Age of 14 takes a Woman of the Age of 10, 
the Baron, when the Feme comes to the Age of 12, may diſagree as 
well as the Feme ; becauſe in Contracts of Yatrimony each ought 

16. Tt a Man marries a Woman that ts within the Age of 12 Mo. $75-pl. 
Bears, and atter the Feme, within the Age of Conſent? diſagrees % Ba 
to the Marriage, and after the Age of 12 Bears marries another, pin — 
now the firſt Marriage is abſolutely difſolved, ſo that he may take 8 C. in 
another White ; for tho* the Oiſagreement within the Age of Con⸗ Debr u or 
ſent was not ſlifficient, yet her taking another Husband atter the MT. 
Age of Conſent affirms the Diſagreement,, and [0 the Marriage a- pleaded, that 
volded ab initio. M. 41, 42 El. B. R. between Babington and ar- the Feme 
ner, udjudged in a Writ of Error upon a Judgment given in Ban⸗ _——— 
co, where the ſame Point was alſo adjudged, Lin the 
Plaintiffs replied, that the Feme ad Annos Nubiles diſagreed ; and upon Demurrer it was adjudged 
for the Plaintiffs, becauſe after the Age of Conſent ſhe always cohabited with the ſecond Baron ; and 
ſoa Judgment in C. B. was affirmed in B. R D. 13. a. Marg. pl. 61. cites S. C. and the ſecond 
Marriage adjudged good, tho' the Feme diſagreed within Age, and ſays, that ſo was the Opinion of 
Noy, Attorney General, and Harriſon, Reader of Lincoln's-Inn, 1632; and Noy's Reaſon was, that 


the Church providing againſt Change of Luſt, had prohibited Divorces, but in this Caſe, under 
the Age of 12 Years, there was no ſuch Miſchief, 


17. If an Infant within the Age of Conſent, as of the Age of 10 
Years, takes A. S. to Wife, and after, when he comes to the: Age of 14, 
they both being preſent together, ſeverally diſagree to the ſaty Mar⸗ 
riage, which Ottagreement is put ia Writing, and the ſald Jnfant 
puts his Hand thereto, and atter they agree again, and live together 
as Yan and Wite, this is a good Agreement, and ſo the Parriage 
continues; for the faty Otlagreement by Parol is not ſuch a bind- 
ing Dilagreement, but that they may well after agree to the firſt 
Marriage without any new Marriage, for Affection may increaſe. 
JP. 7 Jac. B. between Lee and Aston, adjudged per Curtain. 

18. But otherwiſe it had been if the Diſagreement had been before 
the Ordinary ; for there they could not ever agree again to make it a 
good Marriage. Tr. 12 Jac. B. per Yarburton. | 

19. If a Man within the Age of 14 takes a Wife of full Age, and 
after brings a Writ de Muliere abducta cum bonis viri, and after comes 
to the Age of 14, if after he makes any Continuation of the Action, 
this ſhall be an Agreement to the Marriage, ſo that it cannot after 
be defeated, Trin. 12 Jac. B. per Curiam. 

21. Jf Baron and Femme are divorced Cauſa Adulterii, pet they * 3 Bulſt. 
continue Baron and Feme; for the Divorce is but a Menſa & * 
Thoro, & Matrimonu Dbſequiis. My Reports, 14 Jac. * ram Fiore 
and Motam, 44 El. f Stevens againſt Totte, Trin. 2 Jac. B. Rot. S C. & 8 5. 
1815. between + Stowe! and Wikes, adjudged ; and that the ſhall not loſe adminea — 
her Dower by this Divorce, Quod vide Co, Lit. 33. b. Roll Rep. 


7 26. pl. 19. 
— C. & S. P. admitted. 7 See (F) pl. 8. S. C. 8. C cited by Doderidge j. - Bald. 
264. 


S. C. cited Arg Roll Rep. 426. + Noy 108. Powell v. Weeks, S. C. & S. P. 
reſolved. Godb. 145. pl. 182. Lady Stowell's Caſe, S. C. adjudged. S. C. cited Cro. C. 463. 
. P. declared per tot. Cur. in the Star- Chamber accordin ly; and Archbiſhop Whitgift ſaid, that 
he had called to him at Lambeth the moſt ſage Divines and Civilians, who all agreed to the ſame. Mo. 
683. pl. 942. Hill. 44 Eliz. Rye v. Fuliambe. Noy 100. Rye v. Fullcumbe, S. C. & S. P. ac- 
cordingly. S. P. Mar. 101. pl 173. Trin. 17 Car. B R. Williams's Caſe; reſolved, without Ar- 
gument by Bramſton Ch. J. and Heath J. abſentibus aliis, that it is within the Statute of 1 Jac. cap. 


11. and Heath ſaid that, by the Law of Holy Church, the Parties divorced Cauſa Adulterii might mar- 
ry ; but Pars rea not without Licence. | 
. L 21. Tf 
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* Sec Baſtard ; and a Woman are married by a Prieſt in a Place 

(00 pl. 18. which 1 IL. or Chapel, and without any Solemnity of the 

ye. Celebration of Maſs, yet it is a g00d Marriage, and they are Baron 

(E z) (F) and Feme. Contra * 10 E. 4. B. Rot. 23. adjudged ; for their 
2) 


F. judged a Baſtard. 
une * 10 e by a meer Layman, Miniſter of a ſeparate Congregation, 


will not intitle the Man to be Adminiſtrator to the Woman, notwith- 
ſtanding Cohabitation for ſeveral Years as Man and Wife. Affirm'd on 


Appeal to the Delegates. 1 Salk. 119. 9 Ann. Haydon & Ux. v. Gould. 


— 


rd (C) What Perſons ſhall be ſaid Baron and Feme. In 


NB. Roll reſpe&t of their Ave. 

has no Let- N * 1 

ter (8) 

See (A) pl, I. the Law of England the Age of Conſent to a Marriage 

14 = the Bros a Male, is the Age of 14, ſo that he cannot marry himlelt 
r 


Notes rhere- before this Age, to make a compleat and perfect Marriage, but then 
1. ite: he may, Lit. 22. b. 35 P. 6. 41. b. For then he is Puber, and 
5H thit he may engender. | 


5 H. 6. 40. ſuch 
8 C. but a a . 
S. P. docs not appear.——Fitzh. Tit. Garde, pl. 59. cites S. C. but I do not obſerve S. P. 


2. With this agrees the Law of Scotland. Skene Negiam Majel⸗ 

. 43 b. againſt 2 ..... and ſo is the Civil Law, Juſtin, In⸗ 
itutiones. 

Firzh.Garde, 3. The Age of Conſent by our Law to a Marriage, for a Female, 

i. 59- cit ig the Age of 12 Years ; ſo that ſhe may marry herlelf at ſuch Age, 


Hill 35 and this be a perfect Marriage, but not before this Age. 35 Þ, 6. 


but I do not 41. b. 53. 8 ED, 4. 7. 
obſerve S. P, 
hr. Garde, pl, 7. cites S. C. & S. P. by Wangford.— See (A) pl. 12. 


4- With this agrees the Civil Law, Juſtin. Inſtit. 
5. But by the Law of Scotland, the Age of Conſent for a Female 
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4 14, as well as for a Male. Skene Regtam Wajeſtatem, 43. 
8 2 
Before the 6. A Woman cannot contrahere Sponſalia before ) Bears of Age, 


Age of 7 op the Law of Scotland, but ſhe may after this Age, Skene Re- 


ears the . 
hall nor be BlaM Majeſtatem, 43. B. 2. 
ſaid to be 
Sponſalta ; but at that Age they are ſaid to be Nuptiz inchoatz, and at 12 ſhall be ſaid to be Nudtiz 
Perfectæ & Conſummatæ. D. 1 1 a, Marg. pl. 61. cites it as the Opinion of Harriſon, Reader of Lin- 
coln's-Inn in Lent 1632. and of Noy, Attorney-General. 


„ 


(C. 2) What of the Feme ſhall veſt by the Marriage 
1n the Baron. Freehold Land. How. 


I, IF a Man takes to Wife a Woman ſeiſed in Fee, he gains by the 

| Intermarriage an Eſtate of Freehold in her Right, which Eſtate is 

. ſufficient to work a Remitter ; and yet the Eſtate which the Husband 
8 dependeth upon Uncertainty, and conſiſteth in Privity. Co. 
itt. 351. a. | 


hs 4 


(C) What | g 
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— 


(D) What Things of the Feme the Baron ſhall have by 
the Inter- marriage or Coverture. What not. Chat- 


tels in Action. 


1. IF a Statute be acknowledged to Baron and Feme, they are Join- But the Ba4 
tenants Of this, and the F eme ſhall have all by Survivor, 4877 gr 


Ed. 3. 12. b. Defeaſance, 
a 5 and it ſhall 
ſerve for both. Br. Baron and Feme, pl. 24. cites S. C per Opinionem. See Tit. Execution 


(Q. 3) pl. 1. S. C. 


2. The fame Law, if an Obligation be made to Baron and Feme, Pcradven- 


Contra 48 E. 3. 12. b. = Ew 
| ſhall be of an Obligation; per Finch. Br. Baron and Feme, pl. 24. cites S. C. 
* _- 
3. Tf Baron and Feme recover Land and Damages, the Feme ſhall * 2 
| nn have Execution of the Damages, and not the Executor of the Ba- 7 . 
ron, * 48 ED. 3. 13. 1 28 All. 45. 48 E.3. 12. 
inch. 
+, the N is 48 E. 3. 13. a. and gives for Reaſon, that the Thing is proved to them we by Manes 
J 
: t Br. 8 pl. 83. cites S. C. accordingly. After the Year they ſued Sci. Fa agaĩnſt the 


; | Ter-tenants to have Execution of the Damages, and one came and ſaid that the Baron is dead; ſudg- 
ment of the Writ, and upon Nient dedire the Writ abated. Br. Brief, pl. 293. cites 8 C—Finh, 
Execution, pl. 112. cites S. C. accordingly. 


7 


4. Jf Baron and Feme recover Damages in a Real Action, they Fitzb. Exe- 
map ſue Execution jointly. 28 Aff. as. cution, pl. 


112, Cites 
S. C. & S. P. admitted. Br. Execution, pl. $3. cites 8. C. & S. P. admitted. 


5. Tf a Feme ſole Obligee takes Baron, and the Baron makes a Mo. 452. 

; Letter of Attorney to J. S. to receive the Money, who receives it AC- pl 618. 
11 cordingly, and after the Feme dies, the Baron ſhall have an Action — "w%f 2 
' of Account for the Money; for by the Receipt this was become Aa and wer (, 


3 Thing in Poſſeſſion. Trin. 39. Elz. B. N. per Popham. be S. Co 
, by in pl. 91. S. P. by Popham and Fenner accordingly. " 


6. [So] It a Legacy be deviſey to a Feme who takes Pugband, Go!d+b 12 


and Baron makes a Letter of Attorney to J. S. tu receive the Le- pl 8 15 


Nacy, and he receives it accordingly, this, by his Receipt, is be- e ordin 
come the Chattel of the Þugband. Trin. 39 El. B. K. agreed. by ark, 


awdy, and 
enner, 
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J. So if the Baron and Feme had made a Letter of Attorney ta“ 
JS. to receive the Legacy, and he had received it accordingip, by this Me. 452: f. 

ceipt this ceaſes to be a Thing in Action, and is become a Thing 8 E, 
in Poſſeſſion, and the Þusband, or his Executor, after the Death Huntley „ 
ofthe F ** may have an Account upon this Receipt againſt J. S. * 


Trin. 39 El. B. R. between Hunthy and Griſitb, anjudged. 33 74. 


where after the Death of the Feme the Baron died inteſtate, and his Adminiſtrator brought Ac- 
count for the Money, and held maintainable. Goldsb. 159. pl. 91. S. C. adjudged accordingly. 


8. Feme Executor takes Baron, he ſhall not have the Goods by the In- 
ter-marriage ; for they are the Goods of the Teſtator. Arg. Roll 
Rep. 140. cites 9 H, 6. 


9. In 


p 
nt 


_—_— 
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Dal. 30. pl. la Detinue by the Plaintiff, the Deſendant pleaded, that aiter the 
9. Anon but g,;,zext the took Husband, who after his Inter-marriage releaſed all 1c- 
" - accord- % to the Baie ; all the ſuitices held, that the Plea was not double; 
* tor he could not plead the Releaſe without pleading that it was after 
the Marriage; and by the Marriage che Property ot the Goods was in 


the Husband. Mo. 25. pl. 85. Paſch. 3 Eliz. Lady Audley's Caſe. 
10. Baron ſurrenders a Copybold ot Inheritance to himſelf for Life, 


then to his Wife till his Son is 21, Remainder to his Son in Tail, Re- 


mainder to his Wife for Life, and dies; the Ld, admits|accordingly ; the 
Wife takes Baron and dies, another takes Adminiſtration, and is ad- 


mitted by the Ld. yet reſolved the Entry of the Baron lawtul, unleſs 
there is 4 ſpecial Cuſtom to the contrary ; but otherwiſe it would be it 
the Feme had been only Guardian or Prochein Amy of this Land &c. 
and Judgment for the Baron. D. 251. a. pl. go. Hill 8 Eliz. Hau- 


chett's Caſe. 
But the Re- 11. 3oo/. Portion was charged on Lands to a Feme, who afterwards 


porter ſays married W. R. who ſettled a Jointure on her, and had no other Por- 
Quere; for tion but the 300 J. W. R. died, the 3oo /, not paid. The Executor 
of W. R. ſued the Widow and the Heir tor the 300 /. The Ld. Keep- 


longi O k 4 
Fo ny — er declared 7 that this 3001. being to go out of the Rent of the Lands, 


in Caſe he and charged upon Lands, is not in the Nature of a Thing in Action, but 
ſureive the of a Rent, and given to the Husband by the Marriage; and decreed 


— WM according] Chan. Caſes 189. Mich, 22 Car. 2. Withers v. Kelſea. 


Wife, and ſo 3 
do the Arrears that incur during the Coverture. Ibid. cites Co. Litt. 351. — 3 Salk. 65. pl. 8. 
S. C. 1 

Bill for a Diſcovery of Aſſets, and to have a Satisfaction for a Debt due by Bond brought againſt 
the / idem and Executrix of the Obligor. Defendant inſiſts by Anſwer, that ſhe has not Aſſets to ſatisfy 
the Debt. The Caſe upon the Proofs was, that the Defendant had Lands to the Value of 500 1. and 
alſo 500 J. due to her upon Bond, which remained in her Brother's Hands. Her Husband before Marriage 
makes a Marriage Settlement, and in Conſideration of a conſiderable Fortune and Portion with his intended 
Wife, he does grant &c. But the Particulars wherein her Portion did conſiſt, did not appear by the 
Deed ; and the Queſtion was, if this Bond to the Defendant for 5001. part of her Portion, (being a 
Choſe en Action, and not called in by the Husband) ſhould be Aſſets in Equity to ſatisfy a Debt of the Husband, 
the Wife having enjoyed the Benefit of the Sert)ement made to her out of her Husband's Eſtate, which 
would have been liable to the Debt? It was argued for the Plaintiff, that if this Bond of 500 1. had 
been mentioned in particular as Part of the Conſideration of the Settlement, there would be no Doubt 
but it would be Aſſets of the Husband ; for in Equity the Husband is a Purchaſor of it b making the 
Settlement, and that there was no Difference where the Conſideration is general of the Wife's Portion, 
eſpecially in this Caſe, where the Wife had nothing but Lands beſides this Bond of 500 l. ſo that this 
Bond muſt be taken as the Conſideration of the Settlement, there being no other, and the rather in ta- 
your of a fair Creditor, who otherwiſe muſt loſe his Debt, and if there had not been ſuch a Settle- 
ment made, might have had a Satisfaction out of thoſe very Lands. Parker C. ſaid the Caſe was fo 
very clear, that the Deſendant's Council need not to argue it. Creditors in this Caſe cannot be in a 
better Condition than the Executor of the Debtor, and can it be imagined, that if another Per- 
ſon had been made Executor to the Husband, and ſuch Executor had brought a Bill againſt the Wife 
to compel her to aſſign this Bond, that the Court would have deereed for the Executor? What the 
Law gives the Husband by the Inter-marriage, is a good Conſideration for making a Settlement, but 
the Husband's making a Settlement, does not veſt in the Husband the Choſes en Action of the Wife 
unleſs it be expreſsly ſo agreed between the Parties, and that appears to be part 2 Conſiceration of t * 
Settlement ; for then the Husband is a Purchaſor, and well intitled to them in a Court TRE An 
Account was decreed to be taken of the Aſſets of the Husband, but not of this Bond of 500 1. to the 


Wife. MS. Rep. Mich. 6 Geo. in Canc. Heaton v. Haſſell. 


» 


(E) Chattles real. 


„If the Ba- 1. II a Feme termor takes Husband, yet the Term continues in her. 


h * 
_— Wo ID, 6. 2. T9 ID. 6. 52. b. 


and dies, yet by the beſt Opinion ſhe ſhall hold it diſcharged ; for tho' the Baron may giye or forfeir 


it, 
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- et he cannot charge ir. Br. Charge, pl. 41. cites 8. C. ———Fttzh, Charge, pl. I. cites 8. C. that 
ſhe ſhall be adjudged in as of her better ight, which 1s before the Charge, and that ſo was the Opi- 


ion of the Court. + Br. Charge. pl. 1. cites S. C. for it he dies without altering the Proper. 
ty of it, there it remains to the Feme in ſtatu ut ante. Fitzh, Charge, pl. 2. cites 8. C. _ 


* 7 ED, 3. FXNALY) 


2. Baron and Feme may be Jointenants for Years. 
14 I), 4. Fol. 343. 


12. b. +48 Ed. 3.13. f 2 . 4 19. b. 3 . 4. 1. b. 


24. b. 

nant, pl. 10. 
cites 8 C. Br. Baron and Feme, pl. 23. cites 8. C,———— Fitzh. Joinder en Action, pl. 25. cites 
S. C. & S. P. implied; for by theſe Books they may join in Action of Covenant, becauſe the Land 
ſhall ſurvive to the Wife. + Br. Baron and K eme, pl. 24 cites 8 C. but S. P. does not appear. 
— ——Br. Brief, pl 80. cites S. C. but S. P. does not appear. + See (X) pl. 1. and the 1 4 
there. See (X) pl. 2, 3. and the Notes there. — Br. Baron and Feme, pl. 29. cites S. C. 
See infra, pl 3. 


* Br, Cove- 


V. — ; * See (X 
3. The ſame Law of a Ward. 48 Ed. 3. 13. T I4 ID, + 24- e 


b. they may be Joint⸗Grantees thereok. } Br. Baron 


and Feme, pl. 42. cites $. C for if the Baron dies the Feme ſhall have it, and not the Executor of the 
Baron, becauſe it is a Chattle real; contra of a Chattle perſonal veſted ; note the Diverſity. Br. 
Raviſhment de Garde, pl. 15. cites S. C. —Fitzh. Joinder en Action, pl. 20. cites S. C. & S. P. ad- 
mitted. 


4. If a Feme Guardian in Soccage takes Husband, yet the Feme Co. Litt. 
continues Guardian, Com. 293. b. [Mich. 48 Eliz. Osborne v. 51. a. S. P. 
Carden & Foye. ] 

5. If a Feme has Coods, and takes Baron, and the Baron dies, the Ex- Co. Litt. 
ecutors of the Baron ſhall have the Goods, and not the Feme ; for the WAP P. 
Property was changed by the Eſpouſals ; contra of Goods which ſhe has as 3 5 P. 
Executrix. Br, Property, pl. 22. cites 21 H. 7. 9. . 


(E. 2) Separate Eſtate. What ſhall be ſaid the 
Wife's ſeparate Eſtate. 


Ae . LA a-la7. Lf 4+ Z. Brecorr: - 2.2 - 


1. T AWD were deviſed to Truſtees and their Heirs, to pay and diſ- 
poſe the Rents and Profits to a Feme Covert, or to ſuch Perſon 
as ſhe by Writing ſpouid appoint, whether ſole or Covert, and the Hus- 
band not to intermeddle, or have any Benefit thereof; and as to the In- 
heritance of the Premiſſes in Truſt for ſuch Perſon or Perſons, and for 
ſuch Eſtate and Eftates as the by any Writing purporting her. Will, 
or other Writing, ſhould appoint, and for want of ſuch Appointment, in 
Truſt for her and her Heirs ; this is only a Truſt, and not an uſe exe- 
cured by the Statute. Vern. 415. Mich. 1686. Nevil v. Sanders. 
2. If a Real Efiate be deviſed to a Feme Covert for her ſeparate Uſe, and But this 
a Declaration that the Husband ſhould not intermeddle with the Profits, gin was 
bur that ſhe ſhould enjoy them ſeparately, Ld. C. Cowper ſaid, that he bs in the 
doubted this would be a repugnant Clauſe, and that the Husband Caſe follow- 
would enjoy them. Wms's. Rep. 126. Trin. 1710. in Caſe of Harvey ing; viz. A. 
v. Harvey. 2 


| | Lands to M. 
his Daughter, the Wife of B. for her ſeparate and peculiar Uſe, excluſive of her Husband, to hold 
the ſame to her and her Heirs, and that the Husband ſhould not be Tenant by the Curteſy, nor have 
theſe Lands for his Life, in Caſe he ſurvived his Wife, but that upon her Death they ſhould go to 
her Heirs, B. the Husband becomes Bankrupt. The Commiſſioners aſſign the Lands in Truſt for the 
Creditors, The Wife by her next Friend brought a Bill againſt rhe Aſſignee and the Husband, to 
compel them to aſſign over this Eſtate to her ſeparate Uſe. The Maſter of the Rolls took it to be a 
clear Caſe, that it was a Truſt in the Husband, and that there was no Difference where the Truſt was 
created Ly the Act of Lass, and where by Act of the 98 As in Caſe of a Deviſe charging Lands with 


Debts 


x27 - 


Baron and Feme. 


Debts and Legacies, the Heir taking ſuch Lands by Deſcent is but a Truſtee, and no Remedy for 
theſe Debts or Legacies bur in Equity ; ſo in the principal Caſe there being an apparent Intention, and 
expreſs Declaration that the Wife ſhould enj 7 Lands to her ſeparate Uſe, by that Means the Husband, 
who would otherwiſe be intitled to take the Profits ro his own Uſe, is now debarr'd, and made a Truſ- 
tee for his Wife; and had he been a Truſtee for J. S. his Bankruptcy ſhould not in Equity affect 
the Truſt Eſtate ; and that tho* in the preſent Caſe the Bankrupt might be Tenant by the Curteſy, 
yet he ſhould be but Truſtee for the Heirs of the Wife; and the Teſtator having Power to have de- 
viſed the Premiſes to Truſtees for the ſeparate Uſe of the Wife, this Court, in Compliance with his 

T1 ruſtees, and mate the Husband 7. ruſtee, and the Aſſignee, who, 


declar'd Intenti ill apply the want 0 1d th 
claiming under the Hus — can have 4 better Right than the Husband, muſt join in a Conveyance 
for the ſeparate Uſe of the Wife, and decreed accordingly ; Per Sir Joſ. Jekyl at the Rolls. 2 Wrms's. 


Rep. 316, to 319. Mich. 1725, Bennet v. Davis | | 
Phi Wif: zannot have . ſeparate Property in a perſonal Thing without a Truſtee ; Per Ld. C Mac- 
clesfield, in Caſe of Dowry Money claimed by the Widow, which was given to herſelf, 2 Wms's 


Rep. 79. Trin. 1722. in Caſe of Burton v. Pierpoint. 


——_. a. 4 


—__—_ 


* 
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(F) Of what Things which are not given by the Inter- 
marriage, the Husband hath Power to diſpoſe. 


„Br. Baron x, TE Baron and Feme are Jointenants for Years of Land, the 
1 Baron may diſpoſe of the whole. 47 Ed. 3. 12. b. admit⸗ 
CSP. ted. f 48 Ed. 3. 13. 2D, 4 19. b. 14D, 4 24 b. 


admitted, — 
+ Br. Baron and Feme, pl. 24. cites S. C. but S. P. does not appear. 


Tek, 33 So if the Baron hath a Term in the Right of his Feme, he may 
I, cis B. C. grant over the whole, 7 ID. uh * b. 


but S. P. does not appear Br. Charge, pl. 12. cites S. C. but 8. P. does not appear. But Ibid, pl. 
41. Cites 8. C & S. P. obiter . Co. Litt. 351. a. 


3. Tf a Feme Guardian in Socage takes Pusband, the Baron 
by his Grant of the Ward, cannot bind the Feme, after the Death 
fu = Baron. Com, Osbourn againſt Carden and Foye, 293. b. ad- 

1 45 a Baron be Guardian in Chivalry in right of his Feme, he 
map diſpoſe and alien the Ward of the Body to another, and this 
thall bind the Feme after his Death. 34 Ed. 1. Aid, 184. 

2_ 54 5. Ma Baron poſſeſſed of a Term for Bears ,granrs it Over in truſt, 

IS and for the Benefit of his Feme, he may after diſpoſe or forfeit 

Caſe S. C. this Truſt and bar the Feme. Paſch. 8 Jac, in Camera Scaccarii, 

Tanfield Ch. Wiche's Caſe ; fox he 2 as great Power of the Ale which he 

Antes wa hath in the Right of the Feme, as he hath of a Term in the Right 
the Of his Feme. | 


thou 

Truſt might be forfeited ; but becauſe there was no Bill before the Court, demanding any Thing for 
the King, therefore the Court gave no Reſolution, If by Equity, the Husband ſhall forfeit a Truft 
which he had for Years in the Right of his Wife. 


ID. * 6. Jf the Baron makes a Leaſe for Years to another, to the Uſe 
nor denies. Of his Feme if the lives ſo long, for the Jointure of the Feme, the 
Trin, 5 Jac. Scaccarit. 


in Cam. 
Scacc. in Wikes's Caſe, S. C. 


Trin. 7 Jac; 


Lane 54. 7. 15 If the Baron grants over a Term in Truſt, and for 
Wikes's the 


enent ot his Wife and Children; it feems he cannot . 


8 


— CES : | 
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of the Truſt ofthe Children. Dubitatur, Paſch. 8 Jac. in Camera Cafe, 8. C. 
Scaccarit. and Tanfield 
| Ch. B. and 
Snigg and Altham thought the Baron might diſpoſe of it being only a Chattel, as he might have done 


of a Chattel whereof the Wife was poſſeſſed, and that he might have wholly releaſed this Truſt ; 
but by Bromley, his Releaſe ſhall bind only during his Life; but the Attorney General ſaid he might 


releaſe all. See pl. 5. 


8. Tf Baron and Feme are divorced cauſa Adulterii in one of Cro. E. 908. 
them, yet the Baron may after releaſe a Legacy due to the = Fe 1 * 
Feme, for the Divorce does not diſſolve vinculum Matrimontt, and S. P at. 
but a Menſa # Thoro. 44 Eltz. $evens and Totte, adjudged, my firmed by 

Reports, 14 Jac. he Col 
Law; and admitted by all the Jutices-——Noy. 45. S. C. and 8. P. admitted per Cur. Mo. 665. 


pl. 910. S. C. and S. P. ſeems admitted — S. C. cited, Arg. Roll. Rep. 426. in pl. 19.—8. C. 
cited by Doderidge J. 3 Bulſt. 264. 


_— 


* 


9. But if after ſuch a Divorce the Feme ſues without her Hus- 3 Bulſt. 264 
band, as ſhe may tor a Detamation in the Spiritual Court, and re- . — v. 
covers, and Penance enjoyned, & Expenſe litis taxed, the Baron 5 ang 
cannot diſcharge it; for the Penance is but to reſtore her to p. beid ac. 


her Credit, and the Colts are but depending thereupon, my Re- cordingiy, 
ports, 14 Jac. Motam againſt Motam, reloived, per Curiam. and there- 


fore by the 
whole Court a Prohibition was denied. ——Roll. Rep. 426. pl. 19. S. C. and the Court inclined 
accordingly, but adviſare yult; and it was ſaid that this Caſe is not like the Caſe of Stevens and Totte, 
becauſe there the Thing for which the Suit was viz. The Legacy was originally due to the Baron and 
Feme, and therefore the Releaſe of the Baron was a good Diſcharge, but here there was no Duty in 
the Baron originally. See Tit. Prohibition, (Q) pl. 10. and the Notes there. 


10. Ik A. 8 B. a Feme ſole, that in Conſideration that ſhe *_Yelv. 256. 


will marry his Brother, that he will give B. 101. if the ſur- 4 2 


vives C. and after B. takes C. to Husband accordingly ; C. C ne Re- 
cannot after Diſcharge A. of this Promiſe, by his Releaſe to leaſe was of 
bind B. after his Death, becauſe the Promiſe {food in a Contin- all Actions, 
* during the Life of C. the Hugband, Pill. 6 El. [ Jac.] Circle. 

. K. between * Belcher and Hudſon, Rot. 132. adjudged, where g., Clin, 
the Baron releaſed all Demands ; and adjudged, that it did not asd Demands 
bar the Feme. This is cited pl. 16 Jac. 6. in Smith and Staf- whatever, 


ford's Caſe, and this is cited, Hobart's Reports, Caſe 279. But „bich he 


| . had or mi 
there it is ſaid, that the Words will not extend to releaſe the brcagut 
Promiſe, wichour expreſs Words of Promiſe. the ſaid C. 
adjudged no 

Diſcbarge; for though the Promiſe was preſent, yet the Execution was future, and ſuch as i Releafor 
could have no Action upon; but if he had releaſed by expreſs Words all Promiſes, or all Actions and 
Quarrels which he or his Wife had or might have, then it was held that the Promiſe had been releaſed ; 
for the Promiſe being a ſpecial Cauſe of Action, cannot be releaſed till it comes in Eſſe. Brownl. 1 5, 
S. C. adjudged the Releaſe no Bar. Cro, il 222. pl. 2. S. C. and the Plea of the Releaſe ad- 
Judged ill. 8. C. cited Hob. 216. pl. 280. Hill. 15 Jac. in Cafe of Smith v. Stafford by Hobart Ch. J. 
as adjudged for the Plaintiff, becauſe none of the Words would reach it, but ſays the Caſe was com- 
2133 and ſo no Judgment was entered 8. C. cited by Warburton J. Noy 16. in Caſe of 

mith v. Stafford, as adjndged no Bar; but Serj. Altham ſaid that it might well be releaſed by apt and 
ſpecial Words, tho” it was to take Effect by Contingency in futuro, and ſo Winch J. alſo thought. 
8 C cited Hutt. 17. as adjudged accordingly ; but that Lord Hobart ſaid that if he had releaſed 
all Promiſes it would have diſcharged the Defendant. S. C. cited Arg. Palm. 99. 


11. If a Leaſe be made to Baron and Feme for their Lives, NA) 
the Remainder to the Executors of the Survivor of them, and the Fol. 344: 
Baron grants the Term, and vics ; this will not bar the Feme ſur- Fed 
viving, becauſe the F eme had but a Poſſibility and no Intereſt. Popham to 
Co. Lit. 46. b. cites Dill. 17 El. B. R. ha ve hap- 


pened upon a 


ſpecial Verdict in the County of Somerſet, about the 20 Eliz, and afterwards adjudged, that the Remainder 


being 


44 Baron and Feme. 
the Wife ſurviving ſhould have it, becauſe there was nothin 


in either to grant over untill there was a Survivor. Poph. 5 ——D. P. held accordingly by Popham Ch. J. 


g . been reſolved as above. 4 Le. 185 pl 285. Mich. 29 Eliz. O. B. Anon.—S. C. 
A e 1 „ be Bock after Marriage purchaſeda Term for Years to Limſelf and Wife and the Survivor, 
3 of ſuch Survivor for the Reſidue of the Term. Afterwards 


and the Executers, Adminiſtrators and Aſſignees 
:thc ſolni roviſo to he void on Payment by the Husband or Wife, or 
he mortgaged the Term udn ber jon vids 2 that until Default of Payment, the Husband, his Exe- 


; iniſtrators of either, and | 

_— IT ſhould quietly enjoy. The Maſter of the Rolls held this to be a voluntary 

Conveyance, and being only a Term for Years, it is always in the Power of the Husband to forfeit or alien 
* 


is an Alienation; for tho' if the Mortgage Money had been paid before the Day, the 
1 [n and all Things would have been in ſtatu quo; yet being forfeited, the 
Equity of Redemption 18 become à Creature of Equity, and decreed it to be Aſſets to pay Creditors 
with whom he had contracted Debts 7 Years after the Mortgage. 2 Williams's Rep. 364. Trin. 1726. 


Watts v. Thomas. See Tit, Grants (M) pl. 3. and the Notes there. 


being limited in the Caſe to the Survivor, 


12. If a Feme who has a Ferm or Intereſt as Executrix by Statute 
Merchant takes Baron, the Baron may grant over the Intereſt with- 
out the Feme, and good in Aſſiſe. Br. Grants pl. 157. cites 24 E. 

. 63. 
: I : If one is bound to a Baron and Feme in a Statute Merchant, the 
Baron alone may make Defeaſance, and ir ſhall ferve for both ; 
r Opinionem. Br. Baron and Feme, pl. 24. cites 48 E. 3. 18. 
14. If Obligation is made to a Teme ſole, and ſte takes Baron, and the 
Baron releaſes all Actions and dies, the Feme ſhall be barred ; and it he 
does not releaſe and dies, the Feme ſhall have Action, and not the Exe- 
cutor of the Baron. Br. Baron and Feme, pl. 44. cites 7 H. 6. 2. 
D 231. pl. 15. In ſecond Deliverance, the Defendant made Conuſance as Bayliff 
26,S.C. to P. and H. his Wife, and ſet forth that the Plaintiff being ſeiſed of 
Harper and %% Lands, granted a yearly Rent of 10 J. with a Clauſe of Diſtreſs, ha- 
thoaght the bendum to the ſaid H. for Life ; ſhe afterwards married the ſaid P. and 
Arrearages for Rent Arrear, the Defendant made Conuſance at Lady-Day 4 & 5. 
2 by the P. M. The Plaintiff in his Replication pleaded an Acquittance made 
De tes” the 7 Eliz. by P. (the Husband) of 51. of the ſaid Rent due at Mich, 
and Weſton 44% paft ; adjudged a good Bar to the Conuſance, Mo. 8). pl. 219. 


contra, Hill. 10 Eliz. Morton v. Hopkins. 


becauſe all 
the Arrears unleſs thoſe of the laſt Term were due to the Feme dum ſola fuit, and were not due to 


the Baron——And. 14. Pl 30. S. C. adjudged that the Acquittance was a good Bar. —Bendl. 186. 
pl. 228. S. C. with the Pleadings, and adjudged that the Acquittance was good. 


nd, 721. 16. An Annuity was granted to a Woman for Life, who takes Hus- 
wb. (fy —ç band, and he by expreſs Words releaſed the Annuity ; but adjudg' d 
opear, after divers Arguments, that the Releaſe cannot extinguiſh this An- 
nuity to the Wife, it being for her Lite, but that it ſhe ſurvives 
the ſhall have it. Moor 522. pl. 689. Paſch. 4o Eliz. C. B. Thomp- 
. ſon v. Butler. 

So where tis 17. Baron may releaſe a Legacy leſt to the Wife payable 18 Months 


| prays; FN after, though the 18 Months are not expired, for he hath an Intereſt in 

Reverſion ex- it before the Time of Payment accrues, Per Montague Ch. J. 2 Roll. 

e Rep. 134. Mich. 17 Jac. B. R. Anon. | 

ate for | | 

Life, the Husband may aſſigne it. G. Equ. R. 88. Mich. 1714. Atkins v. Dawbury. If after 
Releaſe of the Legacy by the Baron, he and his Wife ſues in Gourt Chriſtian for ? Legacy, the 
Executor ſhall not have Prohibition, becauſe the Temporal Judges cannot meddle with the Legacy, 
nor by Conſequence can they determine whether the Releaſe will extinguiſh it. Yelv. 173. Cites it as 
adjudged, 29 Eliz.—— $ where a Legacy of 1000]. charged upon Lands, was given to a Feme Infant 
payable at 25 Years of Age, who marries, and after attains that Age; the Baron during the Minority of 
the Feme, made an Aſſignment thereof tor a valuable Conſideration and held good, notwithſtandivg the 
81 * ep was 45 1 3 to xg attaining ay But were it not in Strictneſs to operate as 

n Alignment, yet it would be as an Agreement, eſpecially bei 
Trin. 1731. 2 Williams's Rep. 602 608. D. of Chandos u Tabor R 


not appear. 


18. A. 
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18. A. promiſes C. that if ſhe would marry B. F he did not 8 Releaſe (U) 
provide for her duriug Coverture, then he would leave ber tool. at his Death. + Fs 
The Baron cannot releaſe this, during Coverture, by Relea/e of all Ac- B. K Jac. 
tions and Demands, becauſe it is executory, and in Contingency ; but it cher v. Hud- 
may be relieved by a Releaſe of a/l 2 Ke Arg. 2 Roll Rep. 162. fon, S. P. 
Paſch. 18 Jac. cites it as adjudged, and affirmed in Error, in Maſon's Hob. 216. 
Caſe. ; 
19. It was agreed, that if a Woman do convey a Leaſe in Truſt for her 
Uſe, and afterwards marries, that in ſuch. Caſe it lies not in the Power 
of the Husband to diſpoſe of it; and if the Wife die, the Husband ſhall 
not have it, but the Executor of the Wife; and ſo it was faid it was 
reſolved in Chancery. Mar. 45. pl. 69. Trin. 15 Car. in Sir John Sr. 
John's Caſe. | 
20, Leaſes were deviſed to the Defendant by his eldeſt Brother, to be 
ſold for ſeveral Purpoſes; and amongſt others in Truſt, hat the Defen- 
dant ſhould purchaſe in his own Name an Annuity of 80 l. per Ann. for the 
Life of the Plaintrff's Wife, and pay the ſame to her and ber Aſſigns. The 
Bill was to inforce the Payment of this Annuity. The Detendant in- 
ſiſted by Anſwer, that he had conſtantly paid the Annuity to the Plain- 
tiff's Wite, (from hom the Plaintiff lived apart) and that the Bill was 
againſt her Conſent, and that it was the Intent of the Donor to be for 
her only Benefit, the Will being, That he ſhould buy in his own Name 
the Annuity in Truſt for the Plaintiff's Wife (who is the Defendant's 
Mother) and her Aſſigns; and ſo iz//ted that the Plaintiff not inhabiting 
with her, he ought not to be put to pay the Annuity to him. It appeared by 
Proots, that the Cauſe of Plaimif 's firft abſemting himſelf from his Wife, 
was for fear of Debts, and that he had fince ſolicited her. by Letters to co- 
habit, bus ſhe refuſed. The Mafter of the Rolls declared, That in this 
Caſe the Husband was the Aſſignee of the Wife, and that there being 
no negative Words by the Will to exclude the Husband from the Annuity, he 
could not exclude him; and fo decreed the Defendant to pay all the 
Arrears of the Annuity fince the Bill exhibited, and the growing An- 
nuity for the future, to the Plaintiff the Husband. Chan. Caſes, 194: 
Hill. 22 & 23 Car. 2. Dakins v. Berisford. | 3 
21. The Wife having aſſignad her Term is Truft for herſelf before Mar- Chan. Caſes, 
riage, and then the Husband, without the Truſtees joining, mortgages the W i 
Term. The Husband died. The Mortgagee exhibits 2 Bill to have C by | 
the Land convey'd te him, or that they thould redeem; and the Court La. Keeper 
diſmiſs'd the Plaintiff's Bill; for ſince Queen Elizaberh's Time, it has Finch, in 
been the conſtant Practice in this Court to ſer aſide and fruſt rate all In- W Ver- 
cumbrances and Acts of the Husband upon the Truſt of the Wite's W 


Term, and that he ſhall neither charge or grant it away; and it is the a Tor 5 


common Way of providing Jointures for a Woman, to convey a Term Truft va 
in 'T ruſt for her upon Marriage, that it may be our of the Power and <r<y'd for 
Reach of the Husband. Neither ſhall he forfeit. ic by Outlawry or Je Pen 


Tone if for Jointure, or in Purſuance of Articles of Marriage, or on Marte 


being t e Wite's Term it is aſſigned before in Fruſt, or if on other g90d and after- _ 
Conſideration it be aſſigned. 2 Freem. Rep. 138. pl. 114. Doyly v. ds the 
Perſall, cites 1 Inſt. 351 — 
3 e 38. | 1 S „ Was, and 
„ {ON OED ks ; | . es the. 
Widow married another Husband, who made a Jointure on her, without any Agreement that her firſt 
E ſhould be thereby barr d. Ld. C. Finch decreed, Chat a Sale by the after Husband of the 
ruſt-Term made by the former Husband was not good, and ſhould not bind; and a former Precedent 
in Point ſhewn. Chan, Caſes, 307, 308. Paſch, 30 Car. 2. Turner v. Bromficld But after Award 
on an — to the Houſe of Lords, it was acndgnd that the ſaid Term was well paſy'd away, and 
that the Husband might diſpoſe thereof; and my L4:Chancellor's Decree was thereupon reverſed ; bat 
it was agreed, that where a Term is aſſigned in Truſt for a Feme, by the Privity and Conſent of her 
Husband, the Husband, without Doubt, cannot intermeddle or diſpoſe of it. Vern. J. pl. 5. cites Mich. 
2 Car. 2. Sir Edward Turner's Caſe.———S. C. cited as decreed in the Houſe of Lords, that the 
ushand might diſpoſe of the Truſt of the Term; and ſays the Ld. Chancellor ſeemed to wender at 


the Reſolution. Vern. 18. pl. 10. Mich. 1681. in Caſe of Pitt y Hunt.—S. C. cited accordingly, 
2 Freem. Rep. 78. pl. 86. in Caſe of Hunt v. Pitt, S. C. x 


N 23. But 


—— — — 2 — comme —— ay» 


46 eee Paron and Feme. 
40 m 


"Chan. Caſes, But if it be an Afgument after Marriage by the Husband, in Truſt 
25 Mich. for the With, that is 2 untary, fot traudulent againit a Purchaſer ; 
px *:;. and thus was the great Chequer-Chamber Caſe. 2 Freem. Rep. 138. pl. 
4, ; ly v. Perſall. | 
8 57 pA eme has a rg of A Term for Years, and marries, the Huſ- 
Caſes, 86. band may alien it; but when a Term is ſettled for a Maintenance or 
Paſch. 34 Jointure for the Wite, it is otherwiſe ; per Ld. Keeper Finch. Chan. 
* 8%. Caſes, 266. Mich. 27 Car. 2. in Caſe of Bullock v. Knight, 


. it is in Nature of a Jointure —Tbid. 114. Trin. 34 Car. 2 S. C. but upon another Point. 


——2 Freem. Rep. $2. pl. 88. 8 C. & 8. F. admitted — fa Husband makes a Leaſe for Years in Trult 
for the Wife voluntary, and he ſells it, this 1 frm the Wife, becauſe of the Fraud; per Finch C. 
Chan, Caſes, 308. Paſch. 30 Car. 2. in Caſe of Lady Turner v. Bromfield. S. P. by Ld. Keeper 
Finch, Chan. Caſes, 225. Mich. 25 Car. 2. becauſe it is fraudulent againſt Purchaſers; and ſaid that 
this was the great Exchequer-Chamber Caſe. | 


24. Feme ſole poſſeſs'd of a Term for Years, mortgaged it to J. for 1001. 
and afterwards, a Day or 2 before Marriage, aſſigns her Intereſt to Truſtees 
in Truſt for herſelf for Life, and after for her Son by a former Husband, 


and then marries D. who was a Witneſs to the Truſt-Decd. D. pays oft 


the Mortgage, and takes an Aſſignment, and then ſurrenders his Leaſe 
to the Reverſioner, and takes a new Leaſe for the ſame Term, and dies. 
The Court held, that tho the Eſtate in Law was wholly in the Mort- 
gagee, and the Feme convey'd nothing but an Equity in Truſt, yet 
when the Mortgagee Aigus over to the Husband, the Husband has it un- 
der the ſame Equity as the Mortgagee had, and is juſt in his Place, and 
no Act of the Husband can bar the Truſtees for the Feme and her Chil- 
dren of their Equity; and decreed the new Leaſe to be aflign'd over to 
the Feme or 'her Truſtees, paying to the Husband's Executors the 
Mortgage-Money. 2 Freem. Rep. 29. pl. 32. Hill. 167). Draper's 
Caſe. | 
Very. 7. pl. 25. A Term was convey d on Marriage in Truft for the Wiſe, by w 
Lat Sir Bd- 2 The Baron atterwards dies, and the Feme marries * 21 
ner's Caſe, Lana, who ſertled a Jointure of 2000. a Tear on her; (whereas the firſt 
Trin. 8 Fointure was of 3001. a Near.) The 2d Husband ſold the Wife's Foin- 
2 2.5. C. ture made by the firſt Husband. Ld. Chancellor agreed, that it the Huſ- 
pads bn band make a Leaſe for Years in Truſt tor the Wite voluntary, and he 
verſed in the felis, this may bind the Wiſe, becauſe of the Fraud; but where a Truft 
Houſe of is created for a Waite, as here in this Caſe, bona Fide, the Husband can 
Lords; but in no wiſe bind the Wife, unleſs where the is examined, as in a Fine, 
thatirws or in this Court, elſe no Man ſhall be able to provide for Wife or Chil. 
re a dren; and he had no Regard to Notice, or nor, to the Purchaſer, tho? 
Term is aſ- in the Cauſe, nor to the ad Jointure; and decreed for the Plaintiff; and 
fi =_ 2 a former Precedent in Point was ſhe wn. Chan. Caſes, 308. Paſch. 30 
a Veins. by Car. 2. Turner v. Bromfield. | | yh 


the Privity and Conſent of the Baron, there without doubt the Husband cannot dif; f i 
8 C cited 2 Vern. 291. in pl. 255. Trin. 1692. Tudor v. Samyne, where the firſt 5 — aſlipn's a 


Term for the ſeparate Uſe of the Wite, yer the Diſpoſal 
tho" he made no Proviſion for her, ch o _ = good, 


- . * 


* 26. Goods, cobich the — has as Executor, the Baron may diſpoſe of 
as well as Goods which the has in her own Right. Jenk. <A ag 7 
2. A. aer of a Term, deviſes it to bis Wife for Life, Remainder to 

bis Children unpreferr a, and makes her Executrix. A. dies; ſhe aſſets to 
2 . ; beg e the takes ps; he ſells the Term; the 
Wie dies; the Children unpreterr'd enter; thei y i cable. 
' Jenk: 264. pl. 66. 4a r ror 
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| Saunders. 


long with it to her Repreſentatives the Money due thereon, bur of a FX" 


in the Life of the Husband, tho' no Settlement made, and he having ted by L4. 
5 n | __ athgned 


Baron and Feme. 
28. A Husband may releaſe Cots adjudged to the Wite in Spiritual 
Court, unleſs there be a Separation and A/mony allow'd. 1 Salk. 115. 
Chamberlain v. Hewſ6ti. MENG | "OT 
29. If theWife hath a Chſe en Act ion in her own Right, and an Action 
is. brought by the Husband and Wite, and they declare Ad Damnum 


ipſorum, and they get Judgment, by this the Property is alter'd ; bur 
Cherwile tis, if the Choſe en Action be En Auter Droit ; per Holt Ch. 


J. Cumb. 3 11. Hill. 6 W. 3. B. R. in Caſe of Curry v. Stephens. 


30. Where a Right or Duty may by Poffibility accrue to the Wife during He may re- 
Coverture, the Baron may releaſe it; other wiſe not; per Holt Ch. J. 1 — N 4 
Salk. 326. Hill. 11 W. 3. B. R. in Caſe of Gage or Grey v. Acton. y_ thay 

| | yo > . , Em 
ſtate. See 10 Mod. 63. Arg. Mich. 10 Ann. B. R. Daeth & tn g 


31. A. made a Settlement, whereby he created a Term for Nears in 


Fut to raiſe 00 J. a- piece tor his 2 Daughters, and one of them marries 


B. and he and his Wife brought a Bill, and had a Decree to have the 
4007. raiſed and paid; bur before it was raiſed, B. agnus the Benefit of 
this Decree to one J. S. in Truft, for Payment of his Debts, and made him 
Executor, and died, leaving his Wife and one Child unprovided for. The 
Creditors brought a Bill to have the Benefit of the ſaid Aſſignment ; 
and rho” it was inliited upon, in Behalf of the Wife, that there was a 
Difference between a Term in Truſt to raiſe a Sum of Money for a Woman, 
and a Truſt of the Term itſelf tor a Woman, yet the Maſter of the Rolls 
held, That this was a Lerm for Years, and not a Sum of Money, and 
therefore not to be diſtinguiſhed from Sił Edward Turner's Cale, 
and muſt decree ic, (rho' * his Conſcience) that there may be an 
Uniformity of Judgment. Trin. 1903. Ab. Equ. Cafes, 58. Walter v. 


32. A. deviſed the Surplus of his perſonal Efate to his Daughter, the Wms.'s Rep. 
Wife of J. S. for her ſeparate Uſe, and makes her Executor. It ing de- 25. 1 75 
viſed to the Wife, and not to Fruſtees; when it comes to her, whether 
it belongs to the Husband, or to the Wife for her ſeparate Uſe and Be- 
nefit, the Court reſerved for further Conſideration; but the Husband 
having given a Note, that the Wife ſhould enjoy a Mortgage, Part of the 
faid Eſtate, t was held that the was well intitled both to the Principal 
and Intereſt. 2 Vern. 659. pl. 585. Trin. 1710. Harvey v. Harvey. 

33. A Man by his Will gives a Legacy of 3oo l. to a Feme Covert G Eau. 
without creating any ſeparate Truſt of it for her Benefit, and this Legacy Rep. 88. 
was made payable out of a Reverſion of Lans expectant on an Eſtate for | Mich. t 
Life ; the Husband ſometime after makes an Aſſignment of this Legacy . 
to Truſtees, in Truſt for the Benefit of his Children, and after by his kins v Daw= 
Will takes Notice again of the ſame Legacy, and deviſes it in like bury. 8 C. 
Manner for the Benefit of his Children, and makes his Wife Executrix, and has the 
and dies; the Eſtate for Lite drops. The Court decreed, that as the — 42 
Husband had made a good Aſſignment of it in © Tan , (tho' as a Choſe 

en Action it was not aſſignable at Law) that ſhe ſhould be anſwerable to 

wo Children. Mich. 1714. Abr. Equ. Caſes 45, pl. 9. Atkins v. Daw- 

ny. 

34. A Mortgage in Fee to the Wite the Husband alone cannot diſpoſe Chan. Prec. 
of, and therefore it the Husband without her joining, affigns ſuch 416. Arg. & 
Mortgage, and dies, the Eſtate, which is ſtill in the Wiſe, will carry a- 418 cied 
Term of Years, or the Try/# of a Term, be has the abſolute Power ol. IN & 0 
and ma diſpoſe without her joining, and that even in Caſe of a 245. 88 
tick; Feme married while in Committee's Hands, and tho' the Cha neery K inaſton — 


had laid Hands on her Ejtate to ſecure her a Settlement, yet the d ying D 


Jo 
J 
* > 


1 
” 


Baron and Feme. = 
C. Cowper, aſſigned it in her Life, it was held good ; Per Cowper C. Ch. Prec, 
and took the 41s Mich. 2715. in Caſe of Packer v. Windham, | 
= Diver- 


— 


F. 2) In what Caſes, and by what Act, Things velted 
in Truſtees for the Benefit of the Feme, or the Pro- 
duce thereof, ſhall become the Property of the 


Baron. 


1. TF a Father makes a Leaſe in Truft for Advancement of his Daughter | 

who marries, the Husband may clearly diſpoſe of this Term, and |} 

no Remedy at the Common Law for it ; Per Williams J. to which 8 i 
the whole Court agreed. Bulſt. 118. Paſch. 9 Jac. obiter. {6 

2. If a Leaſe be made to the Husband to the Uſe of the Wife, the Huſ- S - 

band may {ell it for a good Conſideration ; Per Williams J. Bulſt. 118. = 


Paſch. 9 Jac. | | 0 

8. C. cited 3. A Feme ſole conveyed Leaſes to Truſtees, and after married F. S. ſhe © 
Hob. 3 Marg. received the Rents, and bought Jewels with part, and part ſhe left in 1 ; 
1 

2 

a 

* 


Money, and died. J. S. took Letters of Adminiſtration to her, and 

the Eccleſiaſtical Court inſiſted on his being accountable, and putting 
it into an Inventory; but per Cur. contra ; becauſe they are the abſo- 
lute Property of J. S. but Things in Action he ſhall have as Admini- 
ſtrator, and ſhall be accountable for them; and becauſe Part of the Mo- 
ney being put out on Bonds in the Names of others to the Uſe of the Wife, the 
Spiritual Court would have the Husband account for it, and a Prohi- 
bition being moved for, the Court differed ; and it was held by thoſe 
that were againſt granting the Prohibition, that the Monies received on 
the Truſt is in Law the Money of the Truſtees, and that the Wife had no 
Remedy for it but in a Court of Equity, and ſo He ſhould have it as 
Adminiſtrator. 'The Reaſons of thoſe who were for granting a Pro- ; 
hibition were, becauſe the Truſt was executed when ſbe had received the 
Money, and vhat by the Receipt the Husband had gained Property therein as 
Husband, and therefore ſhould not be accountable for it. Mar. 44. pl. 
69. Trin. 15 Car. Sir John St. John's Caſe. 

4 And it was agreed, that if the Truſtees conſent that the Wife ſhall 
receive the Money, (as in the Caſe above the contrary does not appear) 
there the Husband might gain the Property as Husband ; but becauſe the 
Court, conceived that the Eccleſiaſtical Court had not Juriſdiction, a 
— was granted. Mar. 45. Trin. x5 Car. in Sir John St. John's 
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| () What ſhall be a Diſeſtion. 
ce 1: TE th Baton and Feng recovers « 'Term in a.Writ of Cove: 
nant, pl ro . nant, after the Deuth uk the Baron, the Feme thall have Ex- 


ders Per. £c9tion. 47 CD, z. 12.5. 


actly | r N 3 44 4. 14 1 1 2 = 4 2 | 
not appear. Br. Baron and Feme, pl. 23. eites 8 C but 8. P does not exactly appear — —Fitrh. 
Joinder en Action, pl. 25. cites S. C. but 8. P. does not exactly appear, ä 
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Baron and Feme. | 49 


2. The Baron may forfeit the Land of the Feme. #5 I, 6. 2. b. If the wits 
and this ſhall bind the Feme. D be poſſeſſed 


fa Term 
for Years, and the Husband is outlawed or attainted, they are Gifts im Law. Co. Litt. 14 1 1 erm 


3. So if it be extended for the Debt of the Husband, this will Gu te 351: 
a. an 


bind the Feme, 7 P. 6. 2. b. in ſach Caſe 
the Sheriff may ſell the Term during her Life. 


4. If a Leaſe be made to Baron and Feme for Years, the Baron Co Litt. 351 
cannot deviſe the Term, for the Feme is in by Survivorthip before ** F. 
the Deviſe takes Effect. Contra 2 HÞ. 4. 19. b. | 

5. Tf the Baron hath a Term in the right of the Feme, and the * Br. Charge; 
Baron grants a Rent out thereof, and dies, the Feme ſhall hold it pl — 
diſcharged; for ſhe comes paramount the Charge. 7 Þ. 6. 1. b. Ficzh. 


t 9 H. 6. 52. Charge, pl. 

(J) pl. 2. S. C + Br. Ch |. 1. cites S. C. & 8. P. according] Fire. Charge | 
—— (I) pl. 2. S. C. r. Charge, pl. 1. cues S. accordingly.—— Fitzh. Charge; 
pl. 2. - S. C. & S. P. accordingly, by Paſton and Martin. Co. Lirt . a. S. P. —— (I) = 
2. S. C. 


6. [So] If a Baron be poſſeſſed of a Term in the Right of the br. Charge; 
Feme, and Damages are recovered againſt him, Execution cannot be * G 4 
upon the Term of the Feme; for ſhe comes paramount. 9 Þ, 8 F deer not 


6. 52. b. Contra t 7 . 6. 2. appear 
f itzh. 
Charge, pl. 2. cites 8 C. but S. P. does not appear. See (I) 1 T Br. Charge, pl. 41. 


cites 8. C. but S. P. does not appear. 


Fitzh. Charge, pl. 1. cites 8. C. but S. P. does not appear. 


7. But otherwiſe it is if it be extended thereupon, or upon a Re- by Charge, 


cognizance in the Lite of the Baron. 9 Þ, 6. 52. b. r 
S. P. does not appear. ——Fitzh. Charge, pl. 2. cites 8. C. but S. P. does not appear. 


8. Ir for the Debt of the Baron a Term, of which the Baron is B. Charge, 
ed in the right of the Feme, be extended, and after the Baron 5 aq 4 4 


dies, the Feme ſhall have the Reſidue, after the Extent incurred. 8 P docs 
D. 6. 2. 2 


not appear. 
—— Fitzh, 
Charge, pl. 1. cites S. C. but S. P. does not appear. 


2. 


o. Tf the Baron grants Part of the Term, of which he is poſſeſſed 


S. P. agreed 


1 
in the of the Feme, and dies, the Feme ſhall have the Rever- 27 n 
ſion ; for this is not di ok. Perkins, S. 834. D. 9 El. 264. it Mall only 
40. admitted. * Co. . b. . ”" * 5 E bean Ale" 
what was granted. Cro. E. 33. in pl. 16. Trin. 26 Kliz. B. R. * 8. C. cited A 2 Lev. 


100.—8. C. cited in a Nota. 2 Vern. 63. at the End of pl. 55. 


11. But if the Baton reſerves a Rent upon the Grant, ſhe ſhall 8. P per Fe- 
not have it, becauſe ſhe comes Paramount the Reſervation. Co. Lit. . 
6. U. But the Executor af the Baron ſhall have the Rent, contra p.ch. 34 

Sect. 834. Eli. k. 

8 83 | in $ 
Caſe For the Rent is not incident to the Reverſion, becauſe the was no Party to the Leaſe. . 
Litt. 1 1 pr & C. cited Arg. 2 Lev. 100.—8. P. in a Nota; 2 Verf. 63. at the End of pl. 53. 
Cites Co. Litt. 46. b. 


0 12. If 


30 * Baron and Feme. 


The Wife : be aton grants the Lands which he hath in Leaſe in the 
Fr have Rigbt dt oy 2 2 t En the Feme ſhall have this Parc to ex- 
it as annex d cepted; for this is not diſpoſed ol. D. 9 El. 264. 4 admitted. 


to the Re- 


verſion or 1 F 
had; per Periam ; but the Reporter fays Quære; for the other Juſtices delivered no 
CN Ba 4275 14 5. Paſch, 34 Eliz. B. R. in Lofrus's Caſe ——Sce (C. a) Blaxton v. Heath. 


Cro. E 28-13. Tf the Baron, poſſeſſed of a Term for Bears in the Right of 
pl. 2. Mich. his Feme, makes a Leaſe for Part of the Years, to commence atrer his 
+ & 55 Death, and dies, this is a good Leaſe againſt the Feme ; but ſhe 
Eliz. Grure ſyall have the Reverlion, and not the Executor of the Baron. Pop 
C. adjudged; Ham's Reports, 4: adjudged. | 


but reports i 8 | 
it as 1 in the Baron and Feme ——S. C. cited Mo. 395. pl. 514 in a Nota there, as ad- 


judged that the Leaſe was good. —S. C. cited by Gawdy J. as adjudged accordingly. 1 Rep. 155. a. 


14. If a Feme, poſſeſſed of a Term, takes husband, and they 
grant the Term upon Condition, and re-enter tor the Condition broke, 
the Feme ſhall have the Term again. LS 

Hob. 3. pl. 15. So if a Feme poſſeſſed of a Term takes Hugband, and they 
5. Young grant the Term upon Condition, it their Executors or Adminiſtrators 
V. E ay 101. to re- enter, and after the Baron pays the 101. this is not any 
— * 1 Dilpolition, but they ſhall be poſſeſſed in the Right of the Feme ; 
8. P. for tho he paid the Money to redeem it, yet perhaps he received the 
Brownl. 129. Money when it was mortgaged, Þ. 12 Jac, B. between Radford 


s.C. but. and Toung, per Clriam, 


ly does not appear. See (H) pl. 11. S. C. 


56. If a Baron poſſeſſed of a Term in the Right of his Wilke, 
Fol. 345. grants ft to J. S. if he lives ſo long, and dies, the Feme ſhall have 
I this Poſſibility of a Reverſion, if J. S. dies within the Term, and 
not. = Executors of the Baron. Paſch. 12 Jac, B. per two 

uirices. 

17. Jf a Baron poſſeſſed of a Term in the Right of Hts Feme, 
= it over upon Condition that the Grantee ſhall pay 10 J. to his 
Executors, the Baron dies, the Condition is broke, the Executors of 
the Baron enter, the Feme ſhall not have the Term ; for this was a 

onion of the Term, all the Jntereſt being granted over, Co. 


Lit. 46. b. 
Roll Rep. . 18. Jf Baron and Feme are ejected of a Term in the Right of 
J Fang the Feme, and the Baron recovers in an Ejectment brought by him 
by Coke Ch. in his own Name only, this is an Alteration of the Term, and veſts 
145 Feme It in the Baron. Co. Lit. 46. b. ; | 4-1 


all have 


it after the Death of the Baron. 3 Bulft. 164. S. P. by Coke Ch, J. and ſays that the Husband, af- 
ter ſuch Recovery, ſhall have it in ſtatu quo. | | 


19. If a Feme Executrix takes Baron, and the Baron 'releaſes to the 
Creditor all Actions generally, this extends to all his proper Actions, and 
to the Actions which the Feme has of her own, or as Executrix. Br. 
Baron and Feme, pl. 80. cites 39 H. 6. 15. 

20. A Releaſe by the Husband of all Demands, will releaſe a Debt due 
to the Wife, becauſe the Husband only could demand ic. But a Re- 
| leaſe of all Act ions will not releaſe it. Arg. 10 Mod. 165. cites 21 H. 
7. 29. b. | 
21. It Baron has a Term in Right of his Wife, and he is ont/awed or 
, attainted, they are Gitrs in Law. Co. Litt. 351. a. | ; 


22, If 
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otherwiſe; and it was adjudged for the Plaintiff. Cro. 


” 
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22. If Baron has a Term in Right of the Wife as Executor, and he Dal. 52. pl. 
* purchaſes the Roverſion, the Term is extinEt as to the Feme, if ſhe ſur. 25. 8. C. 
vives; but in reſpect of all Strangers ſne ſhall make Account, as Aſſets held accord- 


in her Hands. Held by all the Juſtices. Mo. 54. pl. 157. Paſch. 5 83 


Eliz. | the Husband 


| , | | has done an 
Att which deſtroys the Term, viz. the Purchaſe, But intermarrying with him in Reverſion does not ex- 
tinguiſh the Term; for the Husband has not thereby done an Act to deſtroy the Term; but the Mar- 
riage is the Act of Law; per Man wood J. Godb. 2. pl. 2. Paſch. 15 Eliz. C. B. 


23. Leſſee for Tears aſſigned the Term to the Wife of the Leſſor and 4 

Stranger ; and afterwards the Leſſor bargained and oy the Land for Money 
by Deed inrolled. The Stranger died; the Wife claim'd to have the Re- 
{due of the Term not expired. Whether by Bargain and Sale the Term 
of the Wife was extinct or not, was the Queſtion: It was ſaid it was 
not; but contrary it the Husband had made a Feoffment in Fee. The 
Caſe was not reſolved. Mo. 171. pl. 304. Mich. 26 & 27 Eliz. 
Anon. 

24. Husband and Wife, Fointenants during the Coverture for /ixty Poph. 4. pl. 
Years. The Husband let all the Lands for Jo Tears, to begin immediately 418. 
after his Death, and died; the Wife ſurvived. It was adjudged a good the 1 

eaſe; for there is a good Term created in Intereſt, tho* not in Poſſeſ- ſhall bind 


fion; and the Husband having an Intereſt to diſpoſe of in his Life, he the Wife for 
might diſpoſe of all his Term, and ir ſhould bind the Wife, Cro. E. ſo much as 


287. pl. 2. Mich. 34 & 35 Eliz. B. R. * Grute v. Locrofr. = Grant is 
| Ibid. 97. 
S. P. cited as adjudged accordingly. S. C. cited 1 Rep 155. a. as of py Dex 


miſe for 70 Years by one that had a Leaſe for 90 Years, and that the Grant was good; but nothing 
ſaid of its being made by the Baron, but that the Leaſe was made to the Baron and Feme; and that 
the Reaſon why it was good was becauſe he demiſed all his Land, habend' after the Death of the 
Leſſor for 70 Years; ſo that there was ſufficient Certainty. But had he granted ſo much of his 
Term as ſhould be Arrear at the Time of his Death, this would be uncertain, and not good ; and 
this Diverſity put by Gawdy J. was agreed by Popham and the whole Court. —— — Mo. 395. pl. 514. 
Cites S. C. that the Baron and Feme were Jointenants for 99 Years, if they or either of them ſhould 
ſo nog hes, and that the Baron demiſed the Land for 70 ; ob to commence after his Death, and 
died, living the Feme; and adjudged a good Leaſe againſt the Feme who ſurvived. 


25. Leaſe was made to Baron and Feme for Years, who enter; the 
Leſſor afterwards infeeffs the Baron, who died ſeiſed. The Feme ſur- 
vives and claims the Term, and betwixt the Feme and the Heir of the 
Baron, the Debate was whether the Term was extinguiſhed ; And it 
was held per totam Curiam, That by the Acceptance of the Feoffment, 
the Baron hath ſurrender'd the Term, and it is extinguiſhed. Bat if the 
Conveyance had been by Bargain and Sale inrolled, or by 8 it had been 


912. pl. 24. 
Mich. 43 and 45 Eliz. Downing v. Seymour. "IFN 
26. The Baron had a Term in Right of his Wife, and only took 4 Ge 2 Jo. 88. 


venant for further Aſſurance, and twas adjudged that that alter d the Oat 1:98 


Property. Cited Vern. R. 396. pl. 366. Paſch. 1686. as the Caſe of & P. 


Nordon v. Levett. 2 Lev. 189. 
| S. C. is not 


8. P.-——Freem. Rep. 442. pl. 398. S. C. is not S. P. 


27. If Baron * grants a Rent- charge out of a Term which he has in Right * Co. Lit. 


of his Wife, that does not alter the Property; bur if he makes a Demiſe 35* 
of the Term itſelf, though but for a Fort-night, that will alter the Pro- 


perty. Arg. Vern. 396. in pl. 366. Paſch. 1686. 


28. Baron Aa- to Truſtees Goods which his Wife has, as Executrix, 
in Truſt for ſuch Uſes as he by Deed or Will thould appoint. This 
alters the Property of the Eſtate. 2 Vera, 287. pl. 2715. Paſch. 1693. 
Aſhfield v. Aſhfield, ad 


29. A 


Baron and Feme. 


29. A Piſpoſition by the Husband by Will of a Mortgage of the Wite's, 


is not good; for the Intereſt he had is ſpent, and the is in by Survivor- 
ſhip betore the Will can take Place. Arg. Ch. Prec. 120. Trin. 1709. 


in Caſe of Burnett v. Kinaſton. 
” X a Mortgage in Fee. The Baron after Mar- 


The Wife 3o. A Portion was ſecured & 
was no Party riage 74 ns his Intereſt to Truſtees, and by Articles the Money was to 
e 


to the Arti pe Called in to purchaſe Land to the Uſe of Husband and Wife, and 


— — their Iſſue; Remainder in Fee to the Husband; the Husband died. Per 


died without Cur. The Baron had not abſolute Power over the Mortgage, but being as 
Iflue, and 2 Choſe en Action, he had only a Right to reduce it into a Poſſeſſion, and 
decreed for not having ſo done in his Life-time, his Aſſignee ſtood but in his 


238 Place, and could only have the Baron's Power, which was to reduce it 


Bonis non of into Poſſeſſton in his Life-time ; and not having ſo done, it ſurvived to 
the Wife, the Wite notwithſtanding the Articles, and muſt go to her Adminiſtra- 
Ar ery 0 tor. 2 Vern. gol. pl. 371. Mich. 1100. Burner v. Kinaſton. 


ited Arg. G. 
Lau Rep. 72. & Ibid. 102. 70 the Lord Chancellor, Trin. 1 Geo. 8. C. cited Arg. 2 Vern. 502. in 
y 


I. 451,——S. C. cited by Mr, Vernon, Chan. Prec. 416.—2 Freem, Rep. 239. pl. 3 10. S. C. and the 
Ld Keeper being of Opinion, that the Property of the Money was not altered by the Covenant, the 
Bill was diſmiſſed 8. C. cited Arg. Chan. Prec. 419. and ibid. 418. by Ld. C. Copper. —— 
G. Equ. Rep. 101. S. C. cited Arg. & ibid. 102. by the Lord Chancellor. 
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31. The Wife had a Term, the Baron made an Underleaſe for ten 
Nears, and upon borrowing Money of Leſſee, covenanted to grant him ano- 
ther Leaſe after the End of the ten Tears, and to continue during the Time 
he had any Right, but died before he made ſuch Leaſe ; tas decreed 
to be a good Diſpoſition of his Term in Equity. 9 Mod. 42. Trin. 9 
Geo, 1. Steed y. Cragh at the Rolls. 


(H) What Things the Baron ſhall have after the Death 


pp op "0 * Feme. 


F a Feme having a Rent for Life takes Baton and dies, the 
Baron ſhall have the Arrearages incurred during the Coverture. 
Duty in him Þ. 6. 11, 12, Co. 4 Dgnel 51. 


during the | 

Mabe and the Engliſh Edition cites 8. C. Co. Lit. 162. b. in the End of the Explanation of the 
Statute of 32 H. 8. cap. 37.— Co. Lit. 351. a. S. P.-———An Annuity was granted to a Feme ſole for 
Life, who afterwards married; Arrears incur, and the Wife dies, whereby the Annuity determines; 
adjudged, that the Husband ſhall have an Action of Debt at the Com mon Law, becauſe an Annuity is 
more than a Thing in Action, and may be granted over. Ow. 3. Paſch. 26 Eliz. Anon. | 


B Common Ars in- 
curred belle 2 Coverture. LAW, ay 9h 969 


3. Bur this is aided by 32 H. 8, Co, 4. Ognel 51. 


F. N. B. 121. 1. 
(C)S.P. be- 1 
* 10 


cauſe it was a 


Co. Lit. 162. | 2, 
b. 351. a, 


4. If a Feme leaſes for Bears, tendeting Rent, and after takes 


. nod dies; the Baron ſhall have the Arrearages incurred 


— Coverture. 10 H, 6. 11. 
„Ia Feme Seigniorefs takes Baron, the Rent incurs, and hath 
Julie which the Baron is Tenant by the Curteſy of 


Covertüke. 
if 2 


See (H. 2 
pl. t. 8. C. 
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F Te Baron and Feme, in the Right of the Feme, be ſeiſed of Co Lit. 351. 
W AS and the Church becomes void, Jann after the Feme dies, . in fach 


Baron and Feme. 


pet the Baran ſhall preſent to this Church ; for this cannot be — Qua 


: 1 race ver, pet it is not meerly a Thing in Action. Co. Impedit in 
Tit. 120. | | 


his own 
| a | | : he 98” | Name, as 
ome hold. But if the Church had fallen void before the Marriage, it was merely in Action be- 


ö 9 ſome ho Marriage, and therefore the Husband ſhould not have it although he ſurvive her. Co. Litr. 


ing the 


251. b. B. and bis we brought a Quare Imptdit againſt H. and made Title to preſent to the 
K Church in the Right of his Wife, and after the Iſſue joined, and before the Venire Facias the Wife 
died; and tlie Plaintiff ſhewed, that himſelf had took out a Venire Facias in bis own Name; and Winch. 


inion that the Writ was not abated, becauſe this was a Chattel veſted in the Husband dur- 
=Y Life of the Wife. Winch. 73. Paſch. 22 Jac, C. B. Blunt & al v. Hutchinſon. 
. 


J. Bur if a Man be bound to a Feme covert; and ſhe dies, 

= Baron ſhall not have this Obligation without Admihiſtration pur- 

* chaſed ; becatiſe it is a Thing in Action. Co. Lit, 120, 

= 8. Tf the Baron be poſſeſſed of a Leaſe for Years of Land, in Hauchett's 

the Right of the Feme, and aſter the Feme dies, the Jntereſt of CF. n. 

the Leale is preſently, by Law, veſted in the Þugband, and he 23 8 Pein 

hall have it, and not the Adminiſtrator of the Feme. * D. 8 the Time of 

Eltz. 251. 90. per Curiam adjudged, Com. Wrote/ly and Adams, Geo. 1. in 

3 192. b. Curia, b. Co. Lit. 46. b. | 1 
9. So if the Baron be poſſeſſed of a Ward in the Right of the 1 

Feme, and the Feme dez the Intereſt of the Ward is caſt upon Car of Bam- 


the Pusband, and he ſhall have it without taking out Admintſtra- nell & el v. 
oo. ab . 


185. Vaughan Ch. J. cites S. C. viz. a Copy holder in Fee ſurrenders to the Lord, ad Intentionem that 
the Lord ſhould grant it back to him for Term of Life, the Remainder to his Wite, till his Son 
comes to 21, Remainder to the Son in Tail, Remainder to the Wife for Life. The Husband died; 


1 yl the Lord at his Court granted the Land to the Wife till the Son's full Age; the Remainders ut ſupra, 
XZ The Wife marries, and dies inteſtate ; the Husband held in in the Land; the Wife's Adminiſtrator, and 


to whom the Lord had granted the Land, during the Minority of the Son, enters upon the Husband. 


4 This Entry was adjudge unlawful, becauſe it was the Wife's Term; but otherwiſe it had been, if 


WE the Wife had been bur a Guardian, or next Friend of this Land, 


10. The ſame Law is of the Ward of Land. une vial, 
| as Leaſes for 


Years, Wardſhips &c. are not given to the Husband abſolutely (as all Chattels perſonal are) by the 

Inter- marriage, bur r if the Husband happen to ſurvive her, and he has Power to alien 
them at his Pleaſure; but in the mean Time the Husband is poſſeſſed of the Chattels reals in her 
Right. Co. Litt. 299. b. 300 All Chartels perſonal in ehe in ber own Right, are given to the 
Husband abſolutely by the Marriage, whether the Husband ſurvives the Wife or not. Co. Litr. 
251. b. | 
| Chanel, real conſiſting meerly in Action, the Husband ſhall not have by the Inter. marriage, unleſs 
he recovers them in the Life of the Wife, albeit he ſurvive the Wife, As a Writ of Right of Ward, a Va- 
hore NP a Forfeiture of Marriage, and the like, whereunto the Wife was intitled before the Mar- 
ri . Litt. 3 51. 4. | 

"Bur Chattels real being of a mix'd Nature, viz. partly in Poſſeſſion, and partly in Action <which bappen 
during the Coverture, the Husband ſhall have by the Inter-marriage if he ſurvive his Wife, albeit he 
reduces them not into Poſſeſſion in her Life-time ; but if the Wife ſurvives him, ſhe ſhall have them. 
As if the Husband be ſeiſed of Rent. Service, Charge, or Seck, in the Right of his Wife, aud the Rent 
becomes due, during the Coverture the Wife dies, the Husband ſhall have the Arrearages ; but if the 
Wife ſurvive the Husband, ſhe ſhall have them, and not the Executors of the Husband. Co. Litt. 


351. a, 


reſt of the Term lurvived ta the Husband, 
tween 7oung and Radfora, abvjudged. Þob, Reports 


8 85 8 8 20 Eli. on a ſpecial Verdict before Popham Ch. J. but the ſame was not 
| 15.8. , | 
p 12. Jf 


CY 


4 
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” K 
= 
\ 
d 


ite Din de poſſeſſed of a Ward in the Right of the 
* Fol. 346. fene * Guardian K 21 and the Feme dies, the Baron 
— hail tot have it; for if belongs ro the Prochein Amy. D. 8 El. 251. 
90. Tom. Osbird again Carden and che, 294. 


 Cro. E. 466. 13. Ita Term for Bears be granted in Truſt to the Uſe of a Feme I % 
Coke, to be adjudged in Faterhouſe's 


(bis) pl.15- Covert, the Baron ſhail not ha 
Hill. 38 E. a 
liz, 3K Feme. Paſch. 10 Far. B. per 
Wytham v. Caſe. | | 
2 C the Defendant took Adminiftration of the Paintif's VWike's 1 ar Flainif 6 aed the = 
i h hi rm; but it was there decreed, vice of all the juſtices © 
ſendanr e 20 ker Ne the Uſe thereof appertained to the Plaintiff. Lech. 155. 


at neither the Term nor 
4 r ==—Oa. Litt. 351. a. S. P. and cites 8. C. reſolved by +, uftices ; For it 
conſiſted in Privity,—<—Poph. 106. e Caſe, 8. C reports the Term granted by 
her former Husband to her two Brothers in Truſt for her, and adjudged for her Brothers the Admin 
ftrators againſt her ſecond Husband = —-4 Inſt. $7. cites 8. C. as referred by the Chancery to the 


Judges, mo them reſolved accordingly.——S. P. ed N Mar. 45. pl. 69. Trin. 15 Car. 
St John's 


ſe.—8. C. cited accordingly All. 15. Trin. 22 Car. B. R. but Roll faid, that it had 
been lince reſolved, that the Husband ſhould have it in that Caſe. 


„14. If enam in Dower takes a ſecond Baron, and they two leaſe the Land 
which ſbe had to her Dower of the Dowment of her firſt Baron for Nears, 
rendring Rent, and dies, the ſecond Baron ſhall have that which was 
Arrear in the Time of the Wife, and not the Heir; for he is a Stranger 
to the goo] ms by the Death of the Tenant in Dower the Leaſe is 


void. Br. Rents, pl. 10. cites 14 H. 6. 26. p 
15. If Baron be poſſeſſed of a Term for 20 Nears in Right of his Wife, 


7 and he makes a. Leaſe for 10 Tears, rendring Rent to him, his Execators, 


and Aſfgns, and dies, tho* the Wife ſurvives, ſhe ſhall not have the 
Rent, becauſe ſhe comes in paramonnt the Leaſe. 4 Le. 185. pl. 285. 
Mich. 29 Eliz. cites it as reſolved by Popham Ch. J. on a ſpecial Ver- 
dict in the County of Somerſer, 20 Eliz. Anon. 
If Feme 16. A Truſt of Leaſe for Tears for a Wife does not, after the Wife's 
2” —_ Death, go to the Husband in Equity, as it was reſolved. Jenk. 245. in 
Truſt, and pl. 30. 5 


after takes 2 . | 
usband; and dies, the Adminiſtrator of the Feme ſhall have this Term. Lane 113. cited by Tan- 


Id as decreed in Chancery, with the Opinion of the Judges in Denny's Caſe. ——If a Man marries a 
Feme whois the Ceſty que Truſt of a Term, if ſhe dies the Truſt will not ſurvive to the Husband, but 
mall go to the Executor or Adminiſtrator of the Wife; and this was ſaid to be Witham's Caſe, and 
that is the Difference where the Wife has an Eſtate in Law in a Term, and where ſhe has only a Truſt. 
2 Freem. Rep, 62. pl. 70, Mich. 1680. Hunt v. Baker. | 


17. Two Femes Fointenants of a Leaſe for Nears, one of them takes Hus- 

band and dies, yet the Term ſhall ſurvive ; for tho* all Chartels real 
are given to the Husband if he ſurvive, yet the Survivor between Join- 
tenants is the elder Title, and after the Marriage the Feme continued 
ſole poſſeſſed; for if the Husband die the Wiſe ſhall have ir, and not the 
"xx of the Husband ; but otherwiſe of perſonal Goods. Co. Litt. 
_ | * 
8. Equ, Rep. 18. If a Fame ſole be poſſeſſed of & Chattel real, and be thereof di ed, 
"ID 4 — and then takes Nasal 4 ks Wite dies, and the Husband e 
E. F. in che this Right is not only given to the Husband by the Inter- marriage, but 
Exchequer the Executors or Adminiſtrators of the Wite ſhall have it; ſo it is it the 
in Ireland, in Wife have but a Poſ#bility.. Co. Litt. 351.4. 
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Caſe of Barn- „ 
well & al v. Ruſſel & al and cites 8. C. 


ie If the Wife be poſſeſſed of Chattels real is Aer aroit, ay Exe- 
Fw; '% cutrix or Adminiſtratrix, or as Guardian in Socage &c. and the inter- 
warries, the Law makes no Gift of them to the Hausband, altho' he 
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20. If a Woman grants a Term to her own Uſe, and takes Husband, and 
dies, the Husband ſurviving ſhall not have this Truſt, bur the Execu- 
tors or Adminiftrators of the Wife; tor it conte in Privity, and ſo it 


| has been reſolved by the Juſtices, Co. Litt. 35 1. a. 


21. If Husband dies before he ſeiſes an Eftray which happened in a 
Manor of the Feme's, ſhe ſhall have it; becauſe there is no Property be- 
tore Seiſure. Co. Litt. 351. b. (m) | 1 

22. Goods which a Feme has as Executrix remain in and to her if Or wnle/; 
her Husband die, and if the herſelf die her Husband ſhall not have them, er 
unleſs he be his Wife's Executor, and ſo Executor to the firſt Teſtator 1 4 * 
for they were Hers in Auter Droit, viz. as ſhe repreſented the Perſon of Went. Off. 
the Teſtator. Went. Off Ex. 86, 89. | | Ex. 206, 20). 

23. A Bond was given to a Feme ſole, who takes Baron, and dies, J. S. No Debts dus 
took out Letters of Adminiſtration ro the Feme, and brought an A ion the Wife 
of Debt upon this Bond; the Obligor pleaded, that by the Marriage the = 
Debt became due to the Baron. But the Court ſaid, that it did not ; the Husband 
for it was a Thing in Action, and therefore the Plea is not good. Sty. by Virtue of 
205. Hill. 1649. B. R. Cowley v. Locton. the Inter- 


| N marriage, if 

ſhe dies before they are recovered, but her Adminiſtrator will be intitled to them; which may be the Hus- 

— but then he has a Right only as Adminiſtrator, and the Reaſon is, becauſe ſuch Debts, before 

8 are * are only Choſes en Aion. Agreed. 3 Mod. 186. Hill, 3 Jac. 2. B. R. in Caſe of 
rian v. Ram. ; 


24. A Sum of Money was provided by Settlement of Lands for raiſing 
Daughters Portions. One of them marries, and dies before her Portion 
paid. The Husband takes out Adminiſtration. This Adminiſtration 
is pro forma only; tor here he had a Right to the Money, as a Portion or 
Proviſion for his Wife. Chan. Caſes, 169. Trin. 22 Car, 2. Hurt v. 

3 8 - 1 
25. Legacy deviſed to a Daughter to be paid out of Lands mortęaged 
to the Father, which Mort — forfiited is * Life. Sho amr. 
ried the Plainciff, and died. The Husband takes out Adminiftration, 
and the vas decreed to him. Fin. R. 91. Hill. 25 Car. 2. Clerk 
v. Knight & Baker. ö . Fur 
26. I a Perſon dies inte/tate poſſeſſed of Goods, and 4 Feme Covert 
and another are next of Kin, and Adniniftration is granted to the other on- 
„and the Feme dies within the Year, before any Diſtribution ; yet ths 
on by taking Adminiſtration to his Feme ſhall be intitled to her 


Share, it being an Intereſt veſted in her upon the Death of the Inteſtate. 


Carth. 51. Trin. 1 W. & M. in B. R. Brown v. Farndell. 
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(I) What Charge of the Baron (hall bind the Feme: | 


0 an 
7+. Curl, and dies, the Feme diſcharged , + oe = 
2 aron poſſeſſed for Years in the Right of the Feme, Be Charge, 
grants a Rent; and dies, the Feme ſhall hold it d 9. pl. 1. cites 
6. 52. For ſhe comes Paramount the Charge, 2 . bd Sg. 


"I: a Baron ſeiſed for Life, or in u en ol K of the Feme, See (G) pl 


——  Firzh. 
2 r N55 - | Charge, pl. 
Cites S, C. accordivgly.—(F) pl. 5. S. C. Br. Cha „ pl. 41. and i * ibi 
cites S. C. held accordingly ; for by his dying withour erin. * yend : Fieses to the * abs in 
C | 


o 


the ſame State as before —Fitzh. Charge, pl. 1. cites 8. C——(G) pl. 5 


If Feme has a Leaſe for Tears, and tales Baron, the Bar s ſurrender or forteit th 7 

it is only a Chartle, arid yet he canner charge its and ver to the King ie wo the Leaſe, becauſe 

ture de Terres, pl. 6g. cltes f H CG . OE Bing it may be charged, Br. Forfci- 
* 237 If 


* ” 
— — * it. 
* = 


4 
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geg · d of certain Lands for Term of Years, in the Right of his Wife, and grants 4 
e dies, the Wie ſhall avoid the Charge; but if the Husband had ſurvived, the Charge 


is good during the Term. Co. Lit. 184. b. 
See(G)pl.6. 3. Jf Baron and Feme 


Baron ac- 


are Tenants for Life, and the 


krowledges a Recognizance, the Feme ſhall hold it diſcharged after - 


f Baron. 8 N. 2. Atd del Roy 114. 
If the Huf: W 10 * 8D of a Term in the Right of his Feme, 
band be poſ- ig condenin'd in a Ju gment, or acknowledges a Statute, and dies, 


Nw the this ſhall not be extended upon the Feme. 9 0. 6. 52. b. 


K int of his Wife, it be fold on a N. Fa. and yet it is not actually transferred to the Husband by 


the Inter · marriage; per Parker Ch. J. Trin. 1714 Wrms.'s Rep. 258. in Caſe of Miles v. Williams. 
— Sce(G) pl. 6. | . 


r #1 Baron be indebted to the King, and purchaſes Lands for 
(E) . 10 os and his Wife, and dies, this Land all be put in Exe- 
-C. ©  ention for the laln Debt, becauſe the Baron had Bower to diſpoſe 
** ſaid Term. 30 All. 5. adjudged, Co, 8. Sir Gerard Fleet- 

„F. [171.] Quatre of this; for the Execution does not relate 


8 3m cannot prejudice the Wife for her Franktenement or Inheri- 


See Tit. Dif. 10. An ee is made upon the Husband and Wife, where the Wife 
claimer (C) is the Lenant. In this Caſe no Diſclaimer lies; for the Wife cannot 


Jenk. 143. pl. 97. cites' 14 H. 4. 18, | 
I. Baron alone. aliens the Land of the Wife by Fine with Proclama- 
Bons, and dies. Five Years expire after his Death without Action or 
Entry of the Wife. *Tis a Bar for ever to the Wife and her Heirs. - D. 
72. b. ph. 3- Mid. 6B 6 Anon, * . 
_— alone makes a Leaſe of the Wife's Land, and dies. The 
| Leaſe, as to the Poſſeſſion remains in full Force till ſhe avoids it b 
her 3 but as 0 the Right, it determined by the Death of the Hu 
band. Arg. 3 Bulft. 274. eites Pl. C. 65. b. but it ſhould be 139. b. 
6 E. 6.] in Browning and Beeſton's Caſe; and cites 9 H. 6. 43. and 28 
H. 8. 125 * = Lb. 29. a.] | 3 885 
13. In Debt on Bond for Performance of Covenants in an Indent - 
tween the Defendant of; 4 ! L . Pils 
tiff of the other Part. The Jury ſound the Hausband ſealed rhe Deed 
but not the Mie; the Juſtices held that if the Husband had ſealed and 
delivered 


A. his Wite of the one Part, and the Plain- 


1 „„ = 3 8 - 


Mr} M 


cc A A wa. a 


2 Dc -—aamdOo.y” ss „„ e 


WS = 


, „%% —— eur I Tn, oo ee OS” 45 ˙ W I——ü D ce we — — 2 


Baron and Feme. 


delivered it in the Name of the Wife, it had been the Deed of the Wite 
during the Lite of the Husband ; and if they by Indenture had bar- 

ained and ſold Land of the Wife rendring Rent, it had been a good 
Need- of the Wite, becauſe ſhe might have afterwards accepted the 
Rent, and made the Deed good. Cro. E. 769. pl. 12. Trin. 42 Eliz. 
B. R. Shipwith v. Steed. : . 

14. Husband deviſed his Land to his Wife during the Minority of his 
$on and dies, He has only a poſthumous Son. By the Will the Wife 
has Power to make Leaſes, to raiſe Money to pay Debts &c. She enters 
* and takes the Profits and marries a ſecond Husband ; he lives ſome 
' Years and takes the Profits, and dies. She /caſed ſome Part according 
to the Will, and continued taking the Profits of the reſt. The Son 
comes to 21, and proves a Revucation of the Will, and prays his Mother 


may account. Ordered that the account for all the Profits that herſelt 


or her Husband took; for ſhe ſhall be ſaid to take them as Guardian 
till 14, and aſter as Bailiff, and was to anſwer what her Husband took 
as in a Devaſtavit. And the Wife having no Notice of the Revocation, 
had paid Legacies according to the Will which were charged on the 
Lands. Thoſe were ordered to be allowed, but as for the Leaſes, tho? 
for Fines and full Rents, the Court would not make them good, becauſe 
ſhe could not ſer or leaſe Lands. Chan. Caſes, 126. Paſch. 21. Car, 2. 
Hele v. Stowell. 

15. It Feme Executrix ſurvives, ſhe ſhall be charged for Damages re- 
covered upon a Devaſtavit againſt her and her Baron, for Waſte committed 
by the Baron during the Coverture, but the ſhall ot be charged for 
Ofts, recovered againſt the Baron de Bonis propriis ; and ap fone ac- 
cordingly. 2 Lev. 161. Hill. 27 & 28. Car. 2. B. R. Horſey v. 
Daniel. ; 

16. Deviſe of 800 J. to be inveſted in Land for the Benefit of the Wife 
of F. S. for her Life, and afterwards to her Children, and the Inte- 
reit of the Money to go in the mean Time to ſuch Perſon as would be 
intitled to receive the Profits. J. S. the Husband becomes Bankrupt. 
Per Cur. This not being a Truſt created by the Husband, nor any 
Thing carved our of his Eſtate, but given by a Relation of the Wiſe's, 
and intended for her Maintenance; tis not liable to the Creditors of 
the Husband, and decreed the Intere/# to be paid to the Truſtee to be laid 
out in Land and ſettled according to the Will. 2 Vern. R. 96. Van- 
denanker v. Desborough, 88 5 

17. A Feme had 1000 J. and it was agreed by Marriage- Articles, that 
Too J. of it ſhould go to pay his Debts. The Husband after Marriage, 
without the Wife, aſſigned the zoo l. likewiſe to Creditors, and decreed 
ſo much to be paid as was really due to them, and the Reſidue, if any, 
to be put out tor her Benefit. Chan. Prec. 325. Hill. 1711. Povey 
v. Brown, Amhurſt & al'. 


18. If a Bill of Exchange be made to the Fume dum ſola, the Huſ- Her Hu- 


band may aſſign it, and the Aſſignee ſhall bring the Action in his own 
Name. Per Parker Ch. J. Wms's. Rep. 255. Trin. 1714. in Caſe of 
Miles v. Williams. 


19. No Agreement of the Husband to part with the Wife's Inheritance, 
ſhall bind the Wife, or be carried into Execution. MS. Tab. Feb. 
9. 1721, Bryan v. Wolley. | | * 

20. If the Wife had recovered a Judgment at Law, and Elegit thereupon, 
the Husband would have had a Power to aſſign that Intereſt of the Wife, for 
or without Con/ideration &c. in Truſt for hemſelf or as he rj ; ſo by I.. 


rity of Reaſon, the Wife having a Decree- of a Court of Equity for her 


Demand, and to hold and enjoy "A SatisfatFion Ec. the Husband has 
. | | | - The 


Per Parker Ch. J. 10 Mod. 246. in S. C. 


band is the 
proper Per- 
ſon to aſſign 
the Note. 
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the ſame Right and Power to diſpoſe of this equitable Intereſt of the Wiſe, 
as he would in Caſe of a Demand recovered at Law &c. and 
though after Marriage the Husband is to uſe the Wite's Name in the 
Proceedings in Equity in this and the like Caſes, whereas he need nor 
at Law, that makes no Difference in the Thing, or in the Right, but 
in the Form and Manner of Proceeding &c. Per. Ld, Hardwick MS. 
Rep. Feb. 26. 1134. in the Caſe of Paſchall v. Ld. Carterer 


& al. 


tt 


Att. 
— 


(K) What Things the Feme may do without the 
5 . 


Baron. 


Br. Tender 1. 
a her at what Time ſhe will, and after takes Pusband, ſhe 
that ſhe dia Mũ require the Feoffee to re-infeoff her without her Hugband, and 
requeſt, and if the eoffee does not do it, the Condition is broke. 35 All. 
— 2 11. adjudged, 


Baron and Feme entered, and good. Brooks ſays, and ſo ſee a good Requeſt by a Feme Covert without 
her Baron, for the Conditions are ſtrict as it ſeems. Br. Conditions, pl. 117. cites S. C. 
Br. Coverture, pl. 42. cites S. C. Br. Feoffments, pl. 31. cites S. C. Br. Remitter, pl. 45. 
cites S, C. 2 Brownl. 69. in Caſe of Portington v. Rogers, Arg. cites S. C. contra, viz. that ſhe 
cannot make Requeſt after Coverture ; but ibid. 140. 141. Arg. in 8. C. ſays that the Requeſt is good 
after Marriage; and cites 25 Aff. 11. [but is miſprinted for 35 Aſſ. 11.] 


2. Nor fhe cannot reftrain the Livery of her Baron of the Land of the 
Feme. Br. Coverture, pl. 76. cites H. 21. E. z. 6. 

3. If Land is given to 4 Feme upon Condition to ſell, and to diſtri- 
bute the Money &c. for the Soul of the Feoffor, and foe takes Baron, 
and the Baron and Feme ſel] and diſtribute the Money, and the Baron 
dies, the Feme ſhall not have Cui in Vita nor Subpœna; for the Sale 
is good according to the Condition. And per Broo 5 the Feme may 

ſell to any except to ber Baron; and this by Deed, not by Fine. Br. Cui in 
Vita, pl. 16. cites 34 E. 3. - 

_— 4. The Feme cannot waive her Intereft gained by the Diſſei/n during 
the Life of the Baron. Br. Aſſiſe, pl. 330. cites 35 Aſſ. 5. 

5. Feme Covert ſhall not be Executrix, without the Aſſent of her 
Baron. Br. ibid. cites Hill. 2. H. J. 15. a 

6. Feme Covert Executrix may give Acquittance on Receipt of a 

Debt by herſelf without the Baron; all che Juſtices ſaid that ſo it 
ſeems. And. 117. in pl. 164. Hill. 22 Eliz. 


Note, That ». A Feme Covert may do Things in Law, if the Baron agrees to it. 
838 Kelw. 163. a pl. 4. Mich. 3 H. 8. but without ſuch Aſſent, ſhe cannot 


make, create or limit Uſe of Land, And. 164. pl. 209. Mich. 29 & 
ver ore. 30 Eliz, in Caſe of Colgate v. Blythe, alias Kenn's Cafe. > 
ale of | a7 61 | | 
Goods of the Baron b F Co is 1 1 ; 
per Cur. Br. Cet, p 3 — H. 8. bd TR Rf 20 ER 
8. Ne for Life, Remai nder to his Daughter and Heir apparent, 
who was 4 Covert, in Fee. The Father made a Feoffment in Fee 
with Warranty, and afterwards levied a Fine with Warranty to certain 
Uſes, and died, The Daughter for herſelf, and in the Name of her 


Husband, and by his Conſent, enter d within the Year, and claim'd the 
Inheritance. . The Juſtices held, that the Entry by che Wife alone, 


0, # 


without 
* 


4 


Fa Feme ſole makes a Feoffment upon Condition to re-infeoff 
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1 
— 


without her Husband, he agreeing to it, was good; and that the War- 
ranty deſcending upon her during the Coverture, did not bind her, be- 
cauſe her Entry was lawful. Cro. Eliz. 72. pl. 28. Mich. 29 & 30 Eliz. 
B. R. Ards YER. ; Os, 
9. Aſſent by the Wife of T. to F. 70 enter into the Horſe of T. the Huſ- 3 Le. 266. 
band, and take Goods which were there of A.'s, who had ſold them to 3 4 
F. is no Juſtification in Treſpaſs brought by the Husband againſt „ 
Per 3 Juſtices, contra Gawdy J. Cro. E. 245. pl. 5. Mich. 33 & 34 good. 

Eliz. B. R. Tailor v. Fiſher. | 

' 10. Feme Covert cannot make a * Letter of Attorney to deliver a Leaſe Yelv. r. 


upon the Land. Brownl. 134. Paſch. 44 Eliz. Wilſon v. Rich. C and 


| Brownl. 
ſeems only a Tranſlation of Yely.——2 Brownl. 248. Paſch., 9 Jac. B. R. Plomer v. Hockhead, S. P. 


Hut it the Declaration is of a Leaſe by the Husband only, tis good. Noy 133. Plummer v. Hocket, 
S C. Sec Gardiner v. Norman. | 


* In Debt Baron and Feme continues till Exigent, Baron appears, but will not ſuffer her to appear. 


Per Cur. the V ife may make Attorney to prevent being waived, D. 271. b. Marg. pl. 24. cites Paſch. 
42 Eliz. C. B. | 


11. She cannot take an Executorſhip upon her without the Conſent of See 2 H. 7. 
her Husband at the Common Law; tho* otherwiſe perhaps by the Spi- *5: b. Pl. 23. 
ritual Law. Bur if che Will be proved, and Execution committed to 
the Wife, tho? againſt her Husband's Mind and Conſent, it ſeems that 
it will ſtand ; and the Husband and Wife being after ſued, they can- 
not ſay that ſhe never was Executor, and he doubted whether her admi- 
niſtring without the Husband's Privity and Aſſent, % the Will be not 
proved, do not conclude her Husband as well as herſelf from . 
after in any Suit againſt them, that ſhe neither Was Executor, nor di 
ever adminiſter as Executor; yet perhaps ſuch Adminiſtration by the 
Wife againſt the Husband's Conſent, will, as againſt him, be a void Act; 
and if /he, being made Executrix during Coverture, refuſes, but yet the Huſ- 
band will adminiſter, ſhe is bound during his Life, tho' after his Death 
ſhe may refuſe. See Went. Off. Executor, 202. to 205, 

12. Husband and Wife ſeiſed of Lands in Right of the Wife, /evied 
a Fine to the Uſe of themſelves for their Lives, and after to the Uſe of 
the Heirs of the Wife; Proviſo, that it ſhall and may be lawful to and 
for the Husband and Wite, at any Time during their Lives, to make 
Leaſes for 21 Years or 3 Lives, the Wife being Covert made a Leaſe ſor 
21 Years. Adjudged a good Leaſe againſt the Husband, tho' made 
when ſhe was a Feme Covert, and by her alone, by reaſon of the Proviſo. 

Godb, 32). pl. 419. Paſch. 21 Jac. B. R. Anon. 5 

13. Lands were deviſed by the Baron to his Feme, to diſpoſe at her Will jo. 137. pfl. 
and Pleaſure, and to give it to which of his Sons ſhe ſhould pleaſe. She 3. Trin. 2 
marries another Husband. Adjudged that the Feme, notwithſtanding . B R. 


the Coverture, might execute the Power ; for the Son is in by the Deviſor. Ui SC. | 


b | 
Noy 80. Daniel v. Upton. | adjudged * 


cordingly.— - 


at. 9. 39. & 134. Daniel v. Upley, S. C. adjudged accordingly ; and ibid. 10 Arg, it is ſuid that this 


Power is collateral to the Eſtate. 


Deviſe of an Annuity to a Feme ſole for Life, with Power to grant an Annuity to any Perſon ſos 0 
ſhould name, and after ſhe marries, yet this Power continues in her, and is not transferr'd to the Huſ- 
band, and by her Nomination ſhe does not any ways charge the Lands by virtue of any Intereſt ariſing 
22 but that is done by the Will of the Teſtator. Fin. Rep. 346. Patch. 30 Car. 2. Gibbons v. 


14. If Land was deviſed to the Feme, on Condition to convey it to J. S. 
there ſhe has Intereſt conditional, and to ſave the Condition ſhe may 
convey it during Coverture ; ſo Feoffment to a Feme Coverr, upon Condi- 


bien to enfeoff” F. S. Admitted. Jo. 138. pl. 3. Trin. 2 Car. B. R. in 
Caſe of — 51 v. Ubley. 3 | 


16. If 


—__ 


nn — —ę— — — - 


w -- i Baron and Feme. 


But if ſhe 15. It Feoffment- be made to a Feme Covert upon Truft, and Confidence to 
is Feoffee convey it to F.S. Per Jones J. the cannot make Feoffment; tor the 
wpon Condi= Eſtate was abſolutely in the Feme, not ſubje& to the Condition, but 
po it os in Truſt and Confidence ; ſo that without the Barons Joining with her 
ſhe ſhall be in a Fine, her Feoffinent is void; and it *rwas by Fine, tis voidable 
bound by by the Baron ; bur Doderidge and Whitlock J. were of Opinion, that 
__ de. in that Caſe a Conveyance by her was good. Quære. Jo. 138. Trin. 2 


cauſe ſhe Car. B. R. in Caſe of Daniel v. Ubley. 


0 * 
Fare. Arg. 2 Roll Rep. 68. cites 11 H. 5. 3z.— Arg. 2 Roll Rep. 1975. cites 34 E. 3. Cut in 


A Feoffment with Letter of Attorney to the Wife to make Livery, is good; but then ſhe muſt make 
Livery in the Name of her Husband. Arg. Godb. 389. cites Perk. S. 196. 199. 


Nor can he 16. A Receipt given by the Wife alone for, a Legacy bequeath'd to 
diſpoſe of it her, is not a ſüffclene Diſcharge againſt the Husband. Vern. 261. pl. 


—__ 255. Mich, 1684. Palmer v. Trevor. 


, hi a 
—— . and ſuch Claimant ought to ſet forth by what Act or Deed he claims it, and her Admi- 


niſtrator ought to be made a Party; and ſo it was ruled upon Demurrer, Fin, Rep. 387. Trin. 30 Car. 
2. Wall v. & Fakes. 


Ld. Raym. 1). If Feme Covert purchaſes Lands without Conſent of the Baron, 
Ly. 9, he may have Trover for the Money. Cumb. 450. Ruled ar Guildhall, 
ingly. Trin. 9 W. 3. in Caſe of Garbrand v. Allen. | 
: 18. Feme Covert may phad alone in a Criminal Matter; As if ſhe 
was attainted of Felony, ſhe may plead a Pardon; per Holt. Farr. 82. 
Mich. 1 Ann. B. R. 


— 


(L) What Things they both may do to charge the 
Feme after the Death of the Husband. 


ren” Ie tai enen the Fome ate the Death of zer uren 

| tion eme after the Death o usband 
don (7531, us well for the Damages as for the Principal. 39 h. 6. 45. g 
2. Cites 47 2. the Baron and Feme have the ſame Occupation, and the 
E 3. 10. Baron dies, the Feme ſhall be charged by the Statute of Glouceſter, 

for the Occupation, in an Aſſiſe or To 39 P. 6. 45. 

| Mod. 66. pl. 3. Baron and Feme levied a Fine ſur Conceſſit of Lands with Warranty 
* * to W. The Baron died. W. is ejected. The Court held, that Cove- 
paſt edingly nant lies againſt the Feme upon this Warranty in the Fine by her, tho 


by the Coun. ſhe was Covert at the Time of the Fine levied. Lev. 301. Mich, a8 


ſel forthe Car. 2. C. B. Wootton v. Hale. 
ber hade on a Faalt In the Plead | | 
ut inſiſted on a Fault in the Pleadings, —Ibid. 297. pl. 37. S. C. & S. P. agreed by the Counſe 
of bothSides, and alſo by the Court. Sid. 466. pl. 2. g 0 and in a Nota at the Lad 6 . it — 
to be admitted by all that Action of Covenant lies upon the Conceſſit in the Fine without aDecd. Quod 
nota.—2 Saund. 17. S. C. held accordingly, that Covenant lay againſt the Feme. | 


a 


(L. 2) Bound 
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A.,- — 1 * * 1 
— — 


(L. 2) Bound by her own AQ. By Relation, 


1. IF Feme ſole commands F. NM. to make an Obligation in her Name, 


and before the Execution of it the takes Baron, and after it is exe- 
cured, it ſhall bind her; tor ſhe had Power at the Time of the Com- 


mand. Quære. Br. Coverture, pl. 50. cites 14 E. 4. 2. 


2. Tho' the Deed of a Feme Covert could not be binding, yet be- 
ing relative to a Fine, it gives an Efficacy and Operation to the Deed, and 
is as concluſive as it ſhe were a Feme ſole; Per Holt Ch. J. in deliver- 
ing oy: Opinion of the Court. 12 Mod. 161. Hill. 9 W. 3. Jones v. 
Morley. 


— 
1 


* at A. ne 


oi) What Things a //oman may db alone to charge her 


Husband. 


1. The Baron, in an Account, ſhall not be charged by the Re- Firzh. ge- 
ceipr of his Feme, Unleſs it came to his uſe. 43 ED. z. 23.38 er. C. 

2. Per Cur. Gift of Goods of the Baron made by Feme Covert is good, i 
the Baron agrees to it, or / he does not diſagree, yet it ſuffices, and 
therefore the Gift was to the Feme Covert ; Quod Nota. Br. Done, pl. 

4. cites 27, H. 8. 26. | , 

3. Debt was brought by the Husband upon a Leaſe made by the Feme Palm 206, 
dum ſola. Aiter Marriage that Feme received the Rent of the Leſſee, who 1 C and 
had no Notice of the Coverture, (by any thing which appeared) nor was - my 2 
there any Countermand of the Payment thereof to the Feme. It was ſolved by 3 
reſolved, that this Payment was as no Payment, but the Baron may Juſtices, 
well demand and recover it again. Cro. J. 617. (bis) pl. J. Mich. 19 bridge be- 
Jac. B. R. Tracy v. Dutton. ' RY ng 9. te 


Parliament, 
that the Pay · 


ment to the Feme was void in Law; and by Ley Ch. J. that Notice of the Marriage was not ne- 0 . 


4 The Wiſe received Money due on a Bond entered into by one to her Hu ſe 2 Freem. 
band. The Husband got Judgment on the Bond; but becauſe the uſu- Rep 178. pl. 


ally received and paid Money for him, it was ordered that he ac- — Yr 


knowledge Satisfaction thereupon. Chan. Caſes 38. Mich. 15 Car. 2. bis. =__— 
by the Maſter of the Rolls, Seabourne v. Blackſtone, © —_ 

5. The Wife of A. receives 10 l. to the Uſe of A. and this comes to the ' = 
Uſe of her Husband in a convenient or neceſſary Tay; altho* the Husband - 


did not command it, or conſent afterwards, he is liable ro this Debt, 
and the Count ball be of a Receipt by the Hands of the Husband ; ſach 
manner of Count will ſerve in Debt in this Caſe. The Reaſon is, the 
Wite's Contract is void, and it ought not to be alleged in the Count, 
but the Count ought to be as above ; by the Juſtices of both Beaches. 
Jeak. 4. pl. 5. e. Ss 0 2555 


2 a Te 4 
wu 2 WJ, FE * Vo” + 7 4 N 
f aan on 1 * þ 

_ , 


z 1 II a Feme Covert levies a Fine, this will bar her, if her Þus 
Jac, in Ma- 1 band Does not avoid it, during the Coverture, * Co. 10 
(2-43. 18), 6. 27. + 17 All. 17. fc rage B6. 7 2 


ton's Ca 

7 Br. Cover- 3 3 k 

ture, pl. J j. cites 8. C. and if the Baron dies ſhe ſhall not avoid it in Scire Facias. 
vied, pl: 75. cites 8. C———Firzh. Eſtoppel, pl. 13 5. cites 8. C. and Trin. 17 E. 3. 52.——7 Rep 
8. a. b. 8. P. accordingly per Cur. cites 8. C. Tit. Fines (T) per totum. | 


Mer ea the and her Heirs ſhall have it. Co. 10: 43: 


75. eites 8. C. 
Dr. Coverture, pl. 77. cites 8. C.———PFitzh. Eſtoppel; pl. 135. cites 8. C. Rep. 8. a. b. 
S. P. per Cur. Mich. 28 & 29 Eliz. in the Court of Wards, n the Earl of Bedford's Caſe, 45 the Co- 


nuſee ſhall not have the Land ; for by the Entry of the Baron the entire Eſtate of the Conuſee is de- 
feated, and the antient Eſtate of the eme re- veſted in her, and the Baron ſciſed of the intire Eſtate as 
4 21 Wise, and ſays, that with this agrees 17 E. 3. 52. b. 1) Al. 17. 7 H. 4 23. 2 R. z. 
as it were, butt the one is ominant ; and yet the Law of the Land for Neceflity's fake of Com 

and the like, by a Law of Poli ; of i A kind. a — 
— by a Y licy, makes bold wirh the Law of Nature in a ſpecikl kind, and therefore 


Iy by an authentical Ferſon, truſted by the Law; and by the King's Writ, and ſo taken in a ſort as a 


extended beyond that, that the Law has granted as a Privi ; | 
a Fine alone, as it the were ſole, this ſhall bind her for the Reaſon before gives, at fe heath noc b. 


pop 17. 7 vas coverty thee n wall, and may enter and reftore the Land to himſelf 


Baron and F eme. 


— 


(M. 2) In what Caſes ſhe may take by Grant. 


1. TF an Efate be made to a Man's Wiſe De novo, it is not neceſlary : 
to aver his Aſſent; for it ves till he 2 but where the Wiſe 


had an Eſtate beſore, an Aſſent is neceſſary, 
by her Acceptance of a new Eſtate, unleſs he aſſent to the latter Eſtate, i 


} , 


Per Hobart Ch. J. Hob. 204. pl. 257. Trin. 14 Jac. at the End of the 


Caſe of Swain v. Holman. 


2; Debt upon a penal Bill, by which the Defendant promiſed K. a 5 1 


Feme ſole, that as ſoon as a Grant ſhould be made to him of ſuch an Office, | 
he would execute a Bond to her for Payment of 50 J. per Annum to her, 
during the joint Lives of her and the ſaid Defendant. The Office was 


e brought this Action, ſetting forth this Matter &c. but that he had 


after the Marriage &c. Upon Demurrer the Defendant had Judgment 

for tho it was averred, that he had not ſealed the Bond to the Wiſe 
whilſt ſole, nor to the Plaintiffs after the Marriage, yer it was not ſaid 
that he had not ſealed co Her after the Marriage, and this Exception 
was held good per tot. Cur. Lutw. 413. Hill. 3 & 4 Jac. 2. Tonſtall 
v. Williamſon. | | | | 


(N) What Things a Woman may do without her 
Husband, | or may be avoided by him.] 


Br. Fines le- 


,——Hob 225. Hobart Ch. I. ſays; Note a Conflict of two Laws of Nature and Equity, 


nd and the Wife; becauſe ſhe is examined of her free Will judicial- 
e Woman, as alſo when ſhe comes in by Receipt ; but this being but a Fiction of Law, muſt not be 


— 
* 


| 3. Quere, 


auſe it cannotbe deveſted 1 5 


. 


2 1 — 
* 


1 F 
v3.4 1 
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anted to him, and ſhe being afterwards married, her Husband and 
not ſealed a Bond to her dum ſola, nor to the Husband and her jointly 


* 


» 


* 
4} 
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a 
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3 z. Quzre, if a feme Covert ſuffers a common Recovery, if this SAL 
binvs the Fime alter the Death of the Husband, if he does not * "529", 
| urin 
„ Te a Feme covert appears to an Action, and after ig outlawed, Br. Error, | 
her Þusband and ſhe may reverſe it; becatiſe it was without her $-273- 
Pit and, 18 ED, 4. 4 28 
en 


ction 
1. $8. cites S. C. that they ought to join to reverſe it ; becauſe Feme covert cannot ſue without her 
aron. . 


— 


5. If a Man makes a Feme Covert his Executrix, and deviſes the Rever/ion 
to 1 by her, ſhe cannot make a Deed, and yet her Sale is good with- 
out Deed without any Attornment, nor can ſhe levy a Fine; and the 
Reaſon ſeems to be, inaſmuch as when the Sale is made it paſſes by the 
Teftament, and not by the Sale, Br. Deviſe, pl. 12. cites 19 H. 6. 23. - 

6. A Feme Covert bought Goods for 101]. the Baron paid the 10 l. and 
took the Goods ; the Vendor brought Treſpaſs; Per Yaxeley, the Sale is 
void, by reaſon that ſhe who 9. is a Feme Covert. But per Rede, the 
Buying by her is good, becauſe her Baron agreed to it. Fineux contra; 
for a Feme Covert cannot do a Thing which may turn to the Prejudice of 
her Baron, and rontra of that which is for bis Advantage ; for if I give 
Goods to a Feme Covert, it is good it the Baron agrees; but if a * 8. P. Br. 
Feme Covert buys a Thing in a Market it is void; for it may be a Contract, pl. 
Charge to the Baron; but the may buy a Thing zo my Uſe, and I after H = 
agree to it. Br. Contract, pl. 19. cites 21 H. ». 5 | 8 


* 
R er ee he 8 8 
33 of 0 - 8 n TY * — 
. — - >. Tia, we Tat 4 
* 1 Ls 1 D F — . - 
. , 1 
> yo FD? . _ \ - l 
. 8 & 5 0 - _ . YI 
* ** % p J * > g p _— 1 k 44 og 
5 . ; , l 4 : . k A 2 4 
J , s * | - F s * ; - a 7 „ 4 8 / a 5 5 © TR 9 — . 
Rn "I * 2 + oo” = r * — 4 I EIT Yes Tron bbs — 2 y 5 Re 1 0 W DE. —- 
5 KN 7 8 „ „ 9 „„ * r Abd ae * "OE —_ n 
r r 4 ; 5 1 * mY —_— : 
* & . N K a * 0 9 %y * of 
„ 


s 2 . By 

7. And if I command my Feme to buy Things neceſſary, and ſhe buys it, Contract. 
this ſhall bind me by the general — tho did not expreſs to her 41. — 11 
what Things are neceſſary. Br. Contract, pl. 19. cites 21 H. J. 40. H. 6. 22. 

8. And if my Feme buys a Thing for my Houſbold, as Bread &c. and 8. P. per 
Thave no Knowleage of it, there, tho' it was expended in my Houſe, I ſhall Fincux Ch. 


not be thereof charged. Quod Nota bene. Ibid, J. Br. Con- 
tract, pl. 41. 
cites Trin. 14 H. 7. 


9. Baron and Feme levied a Fine of the Wife's Lands to the Uſe of them- 
elves for their Lives, Remainder to the Heirs of the Wife, with a Proviſo 
for the Husband and Wife, at any Time during their Lives, to make Leaſes - 
for 21 Tears, or 3 Lives &c. The Wife during the Coverture, made 
a Leaſe for 21 Tears ; and it was adjudged a good Leaſe againſt rhe Huſ- 
band, (though made by her alone while ſhe was Covert) by Reaſon of 
this Proviſo. Godb. 327. pl. 419. Paſch. 21 Jac. B. R. Anon. 

10. The Baron being gone beyond Sea, the Feme levies a Fine of her ; Keb. 477). 
Lands; the Baron returns and enters into Part. The Queſtion was, Whe- S. C. ad- 
ther this had avoided the whole Fine? And held that it had; for what Judg d. 
AR ſoever he doth in diſaffirmance of the Fine, ſhall avoid it. Freem. 

Rep. 396. pl. 515. Trin. 1675. Mayo v. Combes. 


Zen. "A * [ W 
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(N. 2) What Act of the Wife's ſhall be good with 
the Husband's joining. 
1. AN Feme Covert is of a Capacity to purchaſe of others, without 
the Conſent of her Husband, but her Husband may diſagree 
thereto, and deveſt the whole Eftate ; bur if he neither agrees nor diſ- 
agrees, the Purchaſe is good. But after his Death, though her Huſ- 
band agreed thereunto, yet ſhe may (without any Cauſe'to be alleged) 
1225 | waive 


1 * 
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4 waiye the ſame, and fo may her Heirs alſo, it after the Deceaſe of 

| her Hasband ſhe herſelf agreed nor thereunto. Co. Litr. 3. a, at the 
Top. 

Bar a Letter; Attorney by Baron and Feme to deliver a Leaſe upon 

pA ws Pe. id, o 1 „id A to the Wife. Yelv. r. Paſch. 44 Eliz 


bak 2 „ B. R. Wilſon v. Riche. 


ceive a Le- | b 
+ is good, becauſe the Letter of Attorney of the Husband alone is ſuffi- 
4. G. tab $A ill. 43 Eliz. Huntley v. Griffith. 
3. If a Limitation be, that if a Ring be tender'd by a Woman, that 
the Land ſhall remain to her, ſhe takes a Husband, fbe and the Husband 
tender the Ring; this is a ſufficient Tender, and ſhall be intended the Act 
of the Wife. Arg. 2. Brownl. 67). Paſch. 9 Jac. C. B. inthe Caſe of 
Portington. FO a 
4. A Bond was conditioned 0 pay 50 l. to the Plaintiff ; Memoran- 
dum, It is agreed before Sealing &c. that the Wife may diſpoſe of the 50 J. 
in ber Life-time to whom ſhe will, to be paid 2 the Plaintiff accordingly, 
he being only Truſtee of the Wiſe in the {aid Obligation. In Action 
againſt the Husband after the Wite's Death, the Detendant pleads that 
fhe with his Conſent made her Will, and thereby bequeathed 301. of the 
ſaid 30 J. to divers Perſons, and the reft to him, and made bim Execu- 
tor, and after died, and fo diſpoſed of the ſaid 5o J. in her Lite. On 
Demurrer to this Plea, Judgment was given for the Plaintiff, for the 
50 J. ought to be paid to the Plaintiff, notwithſtanding the Diſpoſal. 
2. Jo. 216. Trin. 34 Car. 2. B. R. Blunt v. Collins. 
5. Where a Legacy is given to a Feme Covert, on Condition to releaſe 
her Intereſt in Lands, the muſt releaſe by Fine. 9 Mod. 79. 10 Geo. 


Acherley v. Vernon. 


" — = 
2 * 


| (N. 3) Acting as a Sole in other Caſes than as Feme 
Sole Merchant. 


Chan. Caſes 1, FNEME as e to her Husband, brought an Action. 

I The Defendant brings a Bill, ſuggeſting that the Husband 
is not Dead bur conceals himſelf, and pending the Suit in Equity, the 
Feme got Judgment at Law, but the Court granted an Injunction, 
and directed an Iſue at Law to try whether the Husband was dead or 


not. N. Ch. R. 93. 16 Car, 2. Scott v. Reyner. 


ble 


3 the Husband was not dead; and fo an Injunction was granted, and a Trial at Law directed - 


2. A Feme Covert who lived by herſelf and afed as a Feme ſole, gave 
a Warrant of Attorney to confeſs a Ene &c. and afterwards moved 


to ſet aſide the Judgment, becauſe the was Covert ; but the Court would 
not relieve her, bur put her to her Writ of Error. 1 Salk. 400. pl. 5. 


Mich. - W. 3. B. R. Anon, 

3. oman living ſe from her Husband and paſſing for 4 
Widow, was applied to ” to lend him 100 I. on a FF cory ag 4 £ told 
— —f e had only = 4 my _ but that ſbe could get 50 J. more of 

oman, hic an uainted B. thereof, and ordered 
= 2 age to be made to berſelf by 411 Name from that of her 
Hus and gave the young Woman 4 Band for Payment of the $0 /. 
and Intereſt, but by another different Name. B. made ſeveral Pay- 
ments of the Intereſt to the Wife, bat knew nothing of the Marriage. 


oo 


1. 
Hy 


9 


Z TRIS  _ 
The Husband having Nitite | flows Mortgage, gets that and all the Writ- 
ings into his Cuſtody. On Di 17. of the Marriage, a Bill was brought 
by the Perſon that lent the 50 J (and who in truth was Servant to 
the Wiſe at the Time) either to charge the Money on the Mortgage or 


4 * 1 the Perſon of the Husband: The Wife by her Anfwer diſcloſed 


this Matter, and B by his Anſwer, and likewiſe on his Examination 
as 2 Witneſs, declared that the Wite had told him that the 1 
Woman (the now Plaintiff) was the Perſon that advanced the 50 J. 
The Court agreed clearly, That the Wife fhall never be admitted by 
Anſwer or otherwiſe, as Evidence to charge the Husband. But the 
Maſter of the Rolls ſaid that this was perfectly a new Cafe ; for here 
ſhe tranſacted the Affair with B. and the Plaintiff as a Feme [Sole, ] and 
neither of them knew, or had Notice of the Marriage; and the Huſ- 
band himſelf (as was proved in the Cauſe on ſome other Occaſions) had 


given into the Concealment of the Marriage, and therefore the Court did 


allow of her Evidence, as it was ſupported by what B. ſaid, and 
thought upon the Whole the Evidence of the Wife ſufficient to prove 
50 J. Part of this Money, to be the Plaintiff's, not conſidered as a Wife 
but as ſhe tranſacted and appeared throughout as a Feme Sole, an 
therefore decreed to the Plaintiff the go/. with Coſts. Equ. Abr. 226. 
22. pl. 15. Hill. 1719. Rutter v. Bald win. ; 

4. Where a Feme has reſerved the Power of her own Eftate, and 2 a Gilb. Equ: 
Note for Payment of a Debt of the Baron's out of her on ſeparate Eſtate, *. . 
to prevent an Execution of his Goods; the is to be conſidered as a Feme em 4 
Sole; and ſhe ſhall be bound. Ch, Prec. 328. pl. 249. Hill. 1714. 


Bell v. Hyde. 


, . . * * . * . - . 4 
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(O) What Things a Woman may be ſaid to do 
with her Husband. 


her Husband, but the Baron alone in his own Right, and the % Cbarrel, 
t of his Feme, 39 Þ, 6. 44. Curia. Baron'sonly: 
| Br. Parnour 
&c. pl. 15. cites 8. C. ——Br. Maintenance de Brief, pl. 31. cites S. C. Br, P ; 
Cites 4 E. 4. 30. S. P. by Danby & al. But tho” F «A. Covert cannot take the 8 - the 
alledging the Profits to be taken by the Baron for him and his Wife, was awarded good. Br. Parnour 
&c. Pl. 9. Cites 22 H. 6. 35.—Ibid, pl. 15. S. P.-——See Tit. Diſſeiſin, (D) (E) (F) (G). 


1. TF they are Diſſeiſors, the Feme cannot take the Profits with For it is but 
Rt 


2. Tf Baron and Feme leaſe for Years the Land of the Feme, Br. Baron 
this is the Leaſe of both. 7 P. 4. 15. | and Feme, 


| I. 31. cites 
S. C. but 8. P. does not appear.——Fitzh. Briefe, pl. 227. cites 8. C. but S. P. does not el. 
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(O. 2) Actions by Baron for criminal Converſation 
| with the Feme, and Pleadings. 


1. i CENCE by Huzband to the Wife to lie with another 
| Man, cannot be pleaded in Bar to an Action of Treſpaſs by the 
Husband, not that ſhe was a * lewd Woman ; but theſe Matters 

| | may 


2. 1 + oo 8 — _—_p— 
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may be given in Mitigation of Damages. 12 Mod. 232. Mich. 10 W. z. 
| Coor v. Berty. | 
2 Saik. 552. 2. It Aduliery be committed with another Man's Wife without any 
E ng Force, but 7 her own Conſent, the Husband may have Atfaulc and Bat- 
gault, S. C. tery, and lay it Vi & Armis and yer they thall in that Caſe punith 
& 5 b. by him below for that very Offence; for an Indictment will not lie for 
Holt Ch. J. ſuch an Aſſault and Battery; neither thall the Husband and Wife join 
in an Action at Common Law, and therefore they proceed below either 
civilly, that is, to divorce them, or criminally, becauſe they were not 
criminally proſecuted above; and the true Action for the Husband in 
ſuch Caſe is a Special Action, Quia the Defendant Uxorem rapuit, and not 
to lay it Per quod Conſortium amiſit; per Holt Ch. J. and per Cur. ac- 
cordingly ; for that the Offence is not merely ſpiritual. 7 Mod, 81. 
Mich. 1 Ann. B. R. in Caſe of Rigault v. Gallifard, 


(P) What Things done by Baron and Feme ſhall bind 
the Feme. 


In Aſſiſe of I. DERE the Feme is examined by Writ, ſhe ſhall be bound, 
Aa — * elle not. Co. 10. 43. 
Silnn aga 


ſeveral, one anſwered as Tenant of the Tenements, and vouch'd to Warranty a Man and his Wife who 
were named in the Writ, and were ready to have warranted. Herle ſaid that the Feme in this Caſe 
cannot be received to warrant, unleſs ſne be examined, and we have no Warrant to examine her; 


whereupon he bid the Tenant to anTwer, and To he did. Paſch. 5 E. 3. b. pl. 11. None can exa- 
mine a Feme Covert without Writ. 2 Inſt 673. 


See Tit. 2. Baton and Feme levy a Fine; this will bar the Feme. 18 Ed. 
Fines (T) 4. 12. fee ue, b. A. 

Sid, 1 5 pl. 4 3. Tf 2 = F 33 82 Recovery, this binds the 
7. Mich 12 feme; tor Ie £ramlt in 3. 09, 10. 43. T2 + 8. +3 [+ 
Car.3. C.B. Com. Eper and dw, 515. 0. 10. 43. f 23 V. 8. DO. 37 


it was faid 


by the Ser- | 
xeants, that Feme Covert was not to be privately examined upon ſuffering a Common Recovery, tho' ſhz 
muſt be on a Fine. But Bridgman Ch. J. ſaid that the Law is, that ſhe ſhould be privately examined 
in both Caſes; and tho Jo ractice has been as you ſay, (and ſo was the * Opinion of Roll Ch. J.) 
yet It is good to be adviſed, that the Want thereof may be corrected; but however the Feme was per- 
mitted to ſuffer the Common Recovery without private Examination. Sid. 322. pl. 14. Mich, 18 
& 19 Car. 2. B. R. at the End of the Cale, in a Nora of the Reporter, is a Quzre How a Feme Covert 
can be barr'd unleſs. by Fine, becauſe ſhe is not examined upon a Common Recovery. — And 5 Mod. 
210 Paſch. 8 W. z. in Caſe of Stokes v. Oliver, it is faid that it may be a Queſtion whether a Feme 
Coven can be barr'd by any Act of her own beſides a Fine, becauſe ſhe is not examined upon a Com- 
mon Recovery. | X 

On all Recoveries there was a Writ to examine Feme Coverts, and the firſt Mention of ſuch Exami- 
nation is 43 E. 3. 18. but now it is wholly diſuſed in Common Recoveries, tho? it ſill remains in Fines, 
Pig of Recov. 66. 

+ This ſeems to intend Br. Recovery in Value, pl. 27. which cites 23 H. 8. 

* Sty. 320, Hill. 1651. S. P. by Roll Ch. J. in Caſe of Lockoe v. Palfryman. 


n 4. Baron and Feme acknowledge a Deed to be inroll'd; this 
becauſe it is does not bind the F eme, becaule the ls not examined by Writ, Co. 
ner the thee 10. 43. 

of the Feme. 


Br. Coverture, pl. 47. cites 7 E. 4. 5 — Br. Faits inroll'd, pl. 11. cites S. C. Firzh. Eſtop 
pl. 68. cites S.C.——Br. Pali inroll'd, pl. 14. cites 29 H. 8. * Deed of Baron and 323828 
be inroll'd in C. B. but for the Baron only, and not for the Feme, by reaſon of the Coverture; nor 
ſhall ſhe be bound with her Baron in Statute: Merchant &c But if Baron and Feme make a Decd 
inroli'd of Land in London, and acknowledge before the Recorder and an Alderman, and the Feme is 


examined, 


* 
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examined, this ſhall bind as a Fine at Common Law by the Cuſtom, and not only as a Deed. Ibid. pl. 
15. cires 8 C. -Br. N. C. pl. 109. cites S. C. and / E. 4.5. and 32 H. 8. 171. —8ee 2 Inſt, 


673. S. P. 


5. If che Baron and Feme are bound in an Obligation of 1001. for a Re- Br. Obliga- 
leaſe made to them of the Land de jure Uxoris, and the Baron dies, this on, s a+ 
Obligation ſhall bind the Feme, becauſe it was made for her Releaſe, ar op oY 
which is a Benefit to her; per Belknap. Quere; for it was not adjudg'd. ture, pl. 56. 


Br, Baron and Feme, pl. 17. cites 44 E. 3. 33. Cites S. C. 
bur adds no 


6. If a Man leaſes to Baron and Feme for Years rengering Rent, and —Þ 8. 
a 


dies, the Feme ſhall be bound by it; contrary of other collateral Cove- venant, pl. 6. 
nant. Br. Baron and Feme, pl. 78. cites 45 E. 3. 11. 
uid Furis clamat by Baron and Feme againit Tenant for Life, upon 
Fine levied of the Reverſion, who came and ſaid, that ſaving to him the 
Advantage of his Deed of Leaſe, which he ſhew'd forth, which was with- 
out Impeachment of Waſte, he is ready to attorn ; and the Advantage to him 
was ſutter'd, and all enter'd in the Roll, notwithſtanding that the Feme 
Plaintiff was Covert ; but this was in a manner by Agreement, and not by 
expreſs Rule. Br. Covercure, pl. 10. cites 45 E. 3. 11. 

8. Leaſe made by Baron and Feme ſhall be ſaid the Leaſe of both, till 
the Feme diſagrees, which ſhe cannot do in the Life of the Baron, and 
Waſte lies by both. Br. Agreement, pl. 6. cites 3 H. 6. 53. 

9. A Man was infeoffed to the Uſe of a Feme ſole, who takes an Huſ- Br. Con- 
band. They both for Money ſell the Land 7o B. who pays it to- the ſcience &c. 
Wife, and ſhe and her Husband du pray the Feoffee to make Eſtate to B. ay ar 
Afterwards her Husband dies. Now, by the Chancellor and all the pg, es. 
Juſtices, the ſhall have Aid againſt the firit Feoffee by Subpœna, to ſa- ment al Uſes, 
tisfy her for the Land; and it the 2d Feoffee were Conuſant, a Subpœna pl. a1. cites 
ſhall be againſt him for the Land; tor all that the Wife did during her &. © 
Coverture (as they ſaid) ſhall be taken to be done * fear of the Husbaud. 

Cary's Rep. 18, 19. cites 7 E. 4 14. Subpana, Fitzh. 6. : 

10. Husband and Wife, ſeiſed of Lands to them and the Heirs of the S. C. cited 
Husband. He covenanted, in Conſideration of 20 l. that he and his Wife per Cur. 2 
would ſuffer a Recovery thereof by Writ of Right, according to the Cuſ- 2 15 1 
tom of London, which is as binding as a Fine at Common Law, and pl. 1j. S G. 
that ic ſhould be to the Uſe of the Recoverors, untill they (the Baron and 
Feme) had made a good and ſufficient Leaſe for 40 Nears Ec. and after to 
the Uſe of the Husband and Wife, and to the Heirs of the Feme. The Leaſe 
was made accordingly, and afterwards the Husband died. All the Judges 
were of Opinion, that the Wife ſhall not avoid this Leaſe, becauſe her 
former Eſtate was gone and extinguiſhed by the regs 7 and Judg- 
ment accordingly ; and the Reporter ſays that all the Juſtices of B. R. 
were of the ſame Opinion. Dyer 290. a. pl. 61. Trin. 12 Eliz. Luſher 
v. Banbong. 

11. Fine by E. to the Uſe of himſelf for Lite, Remainder to his Wife Mo. 634. pl. 
that ſhould be at the Time of Death, for Life; Remainder to the Son of 869. f. C. 


E. in Tail. E. took to Wife A. A Fine levied by E. and A. his Wiſe, Warburton, 


who afterwards ſurvived him, and other Uſes declared, is 20 Bar to Walmſley, 
her, becauſe ir was uncertain who would be the Perſon ; bur had the & tota Cu- 
Perſon been certain, there perhaps, notwithſtanding it was but a Poſfibi- 4d R.- vl . 
licy, it might have been a Bar; per Walmſley J. Cro. E. 826. pl. 3 1. par- d dy 
Paſch. 41 Eliz. C. B. Wells v. Fenton. Eſtoppel; 

but that An- 
ho * Kingſmill held, that the Fine had extinguiſh'd the Uſes by Prevention, Pl. C. 562. 

. 5 3. rg. 


12. A. having 3 Daughters, B. C. and D. intails his Land upon them. 
After wards C. married, and being a Feme Covert, agreed with — of 
2 | er 
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her Husband to take 10001. in Conſideration of Extinguiſhment of her Rig ht 
as Cobeir. The Judges by their Certificate held it to be no Bar to her, 
Toth. 162. cites Trin. ) Jac. Dockwray v. Pool. 

13. A fingle Woman did agree to have a Moiety of Land, and after 
Marriage ſubſcribed her Name with her Husband to a latter Agreement, 
tho* Feme Covert. Decreed in 10 Jac. Lib. B. 25. or 250. Toth. 160. 
Randall v. 'Tynny. 

14. M. a Feme, before her Marriage with A. convey'd Lands to Truſ- 
tees with A.*s Privity, in Truſt, to pay the Rents and Profits to her ſole and 
ſeparate Uſe for her Life ; and after an yo Uſes as ſhe, whether Sole or Co- 
vert, ſhould by her laſt Will limit and appoint ; and for want of ſuch Ap- 
pointment, then to her own right Heirs for ever. After the Marriage A. 
mortgaged the Land to the Plaintiff for 500 Years, to ſecure 1000 l. 
A, and M. join in a Fine, and both declared the Uſes to be to the Plain- 
tiff for ſecuring his Principal and Intereſt, the Remainder to the right 
Heirs of A. M. inſiſted that ſhe was compell'd by Dureſs to join in the 
Fine, and that the Mortgage was fictitious only, and in Truſt for A. in 
order to defraud her; and it was argued that this was a naked Power 
without any Intereſt, and ſo could not be barr'd by the Fine; but Ld. 
Chancellor e contra, and decreed the Truſtees ro convey to the Plain- 
tiff, but without Prejudice to any future Bill that may be brought for 
Diſcovery of the Fraud or Force. Caſes in Equ. in Ld. Talbot's Time, 
41. Mich. 1734. Penne v. Peacock. 
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(P. 2) Incumbrances by them of the Eſtate &c. of the 


Feme. 


| Feme Covert by Dureſs joins in a Leaſe with her Husbarid, ſhe 
A ſhall be bound by it; Per Manwood J. 3 Le. 72. pl. 110. 
Hill, 2o Eliz. 
2. Baron and Feme ſeiſed in the Right of the Feme, mortgaged by 
Deed tor 300 I. and covenanted to levy a Fine for further Aſſurance, and 
if the Baron and Feme, or either of them, or their Heirs, Executors, 
&c. did pay &c. then the ſaid Fine to enure to the Baron and Feme, and 
the Survivor, and after to the right Heirs of the Baron. A Fine was le- 
vied, and the Montes not paid at the Time, but borrowed more Money, 
and by Deed confirmed the Mortgage for the further Sum. The Baron 
died; his Heir, an Infant, decreed the Feme to pay one third, and the 
Infant Heir two thirds, Chan. Rep. 218. 13 Car. 2. Rowell v. Walley. 
3. A. promiſes to leave his Wife 4ool. if the will join in Sale of her 
Lands, and let him have the Money to trade with. She joins, and fix 
Months after he gives Bond to a Stranger to pay his Wife 300 l. after 
his Death; Per Hale Ch. J. this Bond is not ae againſt Credi- 
tors. 2 Lev. 148. Mich. 2) Car. 2. B. R. Clerk v. Nectleſhip. 
4- Jointreſs paying off a Mortgage was decreed to hold over till ſhe or 
We: her Executor be ſatisfied, and Intereſt to be allowed her. Chan. Ca- 
* ſes 211. Hill. 27 & 28 Car. 2. Corniſh v. Mew. 
Vern. 4t. pl. 5. A. and his Wife ſeiſed of Lands in the Right of the Wiſe by 
40. Reaſon Fine and Deed, mortgages them for 340 1. which was not paid at the 
2 Day, but 200 l. part was paid afterward, and then A. borrowed other 
decrecd xe. Money of the ſame Mortgagee. The Payment of the 200 1. was indorſ- 
cordingly. ed on the Mortgage Deed. The Wife, in Preſence of A. made Account 
of what was due on the firſt and ſecond Loan, for both, by Agreement, 
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were to be on Security of the Mortgage. The Wife died, but 20 Fine 
Jevied on the ſecond Loan, and therefore objected, that neither the Wife's 
nor A's Conſent ſhould bind the Heir; but Finch C. contra; for the 
Mortgagee has good Title in Law, and as much Equity to the Money 
as the Heir has to the Land. 2 Chan. Caſes 98. Paſch. 34 Car. 2. 
Rauſon v. Sacheverell. 

6. Where the Wife joined in a Fine ſur conceſſit of her Fointure, be- A Decd wat 
ing Hovſes burnt down in the Fire of London, in order to a Mortgage —_ 

or Security to raiſe 15001. to rebuild them, it is not an abſolute De- Conuſcc and 
parture with her Intereſt ; but rhere is a _ Truf# for her when the Husband, 
the Security or Mortgage is paid, to have her Eſtate again as if it had wherein the 

been a Mortgage on Condition, and the Money paid at the Day. 2 Husband co- 
Chan. Caſes 98. Paſch 34 Car. 2. Brond v. Brond, and ibid. 161. Hill. err 56 a 
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35 & 36 Car. 2. Broad v. Broad. Mortgage- 
Money, viz. 
1500). with Intereſt, and the Equity of Redemption is limited to the Husband and his Heirs, A the 


Mie is no Party tc the Deed, The Husbar d lays out 3000 l. in Building, and dies. Ld. Nottingham had 
decreed the Redemption to theWife, and now North, Keeper, of the Tae Opinion; becauſe ſhe was no 
Party to the Deed, which was for 99 Years if the Husband lived fo long, and ſhe being a FJointreſs, 
there reſts a Reverſion in her which naturally attracts the Redemption; and had the Cauſe come ori- 
ginally beſore him, he would have decreed it clear to the Wife, the Husband having covenanted to 
pay the Money. Vern. 213. pl. 211. Hill. 35 & 36 Car. 2. S. C. by the Name of Brend v. Brend. 
—— — — This Fine did not deſtrop her Jointure, but only enur'd to à particular Purpoſe to raiſe this Term, 
and ſhe ſhall have the Rent, and it ſhall not be ſubject to the Debts or Charges made ſince her Join- 
ture, the levying thereof being upon an Agreement, that ſhe ſhould have 5 out of the re- 
ſerved Rent of the Houſes, Mich. 1 Jac. 2. B. R. Skin. 238. pl. 2. Anon. ſeems to be S. C. 

Fin. Rep. 254. Brend v. Brend, is not the S. C. 


7. The Husband gave a voluntary Bond after Marriage to make a 

Jointure of ſuch Value on his Wife. The Husband accordingly makes 

a Jointure. The Wife gives up the Bond. The Jointure is evit#ed. 

The Jointure ſhall be made good out ot the Husband's perſonal Eſtate, 

there being no Creditors in the Caſe, and the Delivery up of the Bond 

by a Feme Covert could no ways bind her Intereſt, Vera. 427. pl. 

402. Hill. 1686, Beard v. Nuthall. 

8. A Feme Covert agrees to fell her Inheritance, ſo as ſhe might have 

2001. of the Money ſecured to her. The Land is fold, and the Money 

put out in a Truſtee's Name accordingly, this Money ſhall not be liable 

to the Husband's Debts, nor ſhall any Promiſe by the Wife to that Pur- 

poſe, 3 to the firſt original Agreement, be obliging in that 

ehalf, 2 Vern. 64, 65. pl. 58. Trin. 1688. Rutland v. Molineux. 

9. Feme joins with Baron in a Mortgage of her own Inheritance to raiſe S. C cited 

Money to buy a Place tor the Baron ; Baron covenants in the Mortgage pen La. C 

to pay the Money (4500 J.) and on Payment thereof by Proviſo the Wrms's Rep 
Term is to ceaſe. The Mortgage is afterwards affegned, and the Ptovi- 265, 266. 

ſo is, that on Payment by them, or either of them, the Term to be af- Mich. 1914. 

Head, as they or either of them ſhall direff. Baron, ſoon after the T Caſe of c 

Mortgage, promiſed his Wife to apply the Profits of his Place to pay it pM >} 

off. Baron pays it off,, and takes an Aſfignment in Truft for himſelf, and Tab. Tit. 

deviſed it to a ſecond Wife. The Son and Heir of the Baron, and firſt Mortgage 

Wife, brings a Bill to have the Mortgage aſſigned to him. Denied O) cites 8. 

Relief in Canc. but on Payment of Principal, Intereſt, and Coſts. But e ol 

in Dom. Procer. decreed the Mort to be aſſigned to the Heir. cited G. Equ. 


2 Vern. R. 437. pl. 402. Paſch. 170. Earl of Huntington v. Counteſs Rep, 68, 69. 
of Huntington. | 1 02 | Fach 
10. Baron and Feme mortgaged his Wife's Eſtate, and Baron covenants © 13 


9 Ann. 


to pay the Money, but the Equity of Redemption was reſerved Yo them and 
their Heirs, Baron died, and made J. S. Executor; Per Cur. the Buroa 
having had the Money is, in Equity, the Debtor, and the Land is to 
be conſidered but as additional a and fo decreed it according 
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to the Judgment in Dom. Proc. in the Caſe of Ld. and Lady Hunting- 
ton 2 Vern. 604. pl. 542. Hill. 1707. Pocock v. Lee. 


1 11. The Wife joined with her Husband in a Fine to raiſe 400 J. ty 
by bis Wil equip him as an Officer of the Army. The Husband dies. Per Cur. 
gave ſeveral this muſt be taken to be a Debt due from the Husband, and to be paid 
Charities out out of his perſonal Eſtate if he be able; but all other Debts thall be 
of his perſon- paid firſt, 2 Vern. 689. pl. 614. Mich. 1714. Tate v. Auſtin. 


al Eſtate and ; 
died indebted by ſimple Contract The Aſſets were not ſufficient to pay all. Ld. C. Cowper held 


this Mortgage to be a Debt of the Husband's, and that the Wife, by conſenting to charge the Land 
with it, does not make it leſs his Debt than it was before; but decreed, that all other Debts ſhould be 


i PTA to this, and that this be preferred before Legacies, tho to a Charity. Wms's Rep. Mich. 
17148. 


/Q) What Action the Baron may have alone, without 
his Feme, yet in the Right of his Feme. 


Br. Baron 1. Th E Baron may have an Action alone upon 5 R. 2. for en- 
and Feme, rering into the Land of the Feme. 38 I, 6. 3. aDJUDged, 


I. 57. cites 
8. C. for nothing is to be recovered but Damages only, Br. Action ſur le Statute, pl. 17. cites 
$H. 6. 4. S. © & S. P. accordingly ; but Brooke ſays Quære, whether he may upon the Statute of 


H. 6. and ſays, it ſeems that he may, becauſe he ſhall recover nothing but Damages in the one Caſe 
nor in the other, and not any Land, and therefore it is all one, as it ſeems. —Thel. Dig. 30. lib. 2. 


cap. 5.S. 17.cites 8. C. to which agrees the Opinion of Paſch. 4 E. 4. 14. 


* Br. are 2. He ſhall have a Quare Impedit alone. 38 Þ, 6. 3. b. agreed, 


Impedir, pl. * 
8. cites'S. C. Contra“ 28 Þ, 6. 8. | 
that in Qua. Imp. the Plaintiff counted that A. was ſeiſed of the Advowſon as of Fee, and he took A, 


to Wife, and the Church voided, and he preſented in Jure of A. and had Iffue, and A. died, and the 
Church voided again, and he preſented ; and per Cur. becauſe the ſecond Preſentment is not alleged in 
ure Uxoris, therefore ill; whereupon he amended his Count. Brooke = Quære Librum. 
irzh. Quare Impedit, pl. 85. cites S. C. and Judgment was prayed of the Count, becauſe he did not 
declare that he and his Wife preſented, but only that he in Jure Uxoris preſented, whereas the Pre- 
ſentation ought to have been by both; For had ſhe been alive, he ought to ſue in both their Names, 
and ſo was the Opinion of the Court, and thereupon he amended his Count, But Fitzherbert ſays Quæ- 
re; For that it has been adjudged, that he ſhall have Action alone &c. — Fitzh. Joinder en Action, 
pl. 13. cites S. C. ſays, he ought to join the Feme in the Action, otherwiſe the Writ is not good, and 


13. 
Thar was the Opinion of the whole Court. Y 
The Baron may have Quare Impedit without his Feme ; For it is in a Manner Perſonal. Br. Par- 


nour &c. pl. 24. cites 4 E. 4. 30. | 

In Quare Impedit the Feme may join. Her. 144. Trin. 5 Car, C B. per Hutton, and yet the Ayoid- 
ance goes on to the Executors of the Baron. — Litr. 285. S. P. by Hutton. — Roll. Rep. 359. pl. 
11. Paſch. 14 Jac. B. R. per Coke Ch, J. — They ſhall join in Qua. Imp. per tot Car. Bulſt. 1 10. Lach. 


9 Jac, 1 
If a next Avoidance be granted to Baron and Feme, the Baron ſhall have Action alone; Per Hutton 


and Yelverton, (abſentibus allis) Litt. Rep. 13. Hill. 2 Car. in C. B. obiter. And ſee ibid. 375. Arg. 
. P. Br. Baron and Feme. pl. 28. cites 50 E 3. 13. becauſe nothing is to be recovered but the Preſent- 
ment, and not the Advowſon ; But per Holt, Aſſiſe of Darrein Preſentment ſhall be brought by both; 
For this is a mix d Action, and the Adubcuſon ſhall be recovered ; but in Quare Impedit, the Preſenta- 
tion or Damages. S. P. becauſe the Writ to the Biſhop againſt him ſhall not bind the Feme who 
is not Party, and alſo it is aided by the Statute ot Weſtminſter, Br. Quare Impedit, pl. 41. cites 50 


E. 3. 13. . 5 
4 Writ of Duare Impedit was brought by the Baron alone, where be had the Alvotuſon in Right of his 
Fame, and adjudged a good Writ. Thel. Dig. 29. Lib. 2. cap. 5. S. 12. cites Trin. 30 E. 3. 13. and 
that ſo it was adjudged, Mich. 14 H. 4. 12. where it was ſaid by Thirniog, that they ought to join in 
Writ of Right of Advowſon, and in Aſiſe of Darrein Preſentment ; and that the Opinion of the Court 
was, Trin. 28 H. 6.9. that they oaght to join in Quare Impedit alſo, and ſays, ite 7 H. 7.2 —— 
The Husband alone may have om. Impedit; Per Dyer. Ow. 82. Paſch. 4&5 P& M. 


2 Bulſt. 14. S. P. accordingly, per Cur. Mich. 19 Jac. 
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z. So in Treſpaſs for raking Charters ofthe Inheritance of the Feme, * Br Barot 
« b. 6.4 +8 D. 5. 9. b. adjudged. . 3 
38 H. 6. 3. Cb. 4. 3. S. P. obiter.] + Fitzh. Brief, pl. 890. cites 8. C. the Writ was awarded 


they brought only by the Baron.-—Thel, Dig. 29. Lib. 2. S. 16. cites Hill. $H 5.9. and ibid. 
S. 17 cites 38 H. 6. 4 S. P. ſo agreed by Forteſcue.— See (R) pl. i. and the Notes there. 


4. So in a Writ of Forger of falſe Deeds of the Inheritance of the r Baron 
Feme. 38 P. 6. 4. Dubitatur. : | "1 3 
38 H. 6. 3. but 8. P. does not appear there, tho in the Vear- Book 38 H. 6. 4. a. in pl. 9. which begins in 

1 


a. 
fol. 3. b. the S. P. is aſſerted and denied Thel. Dig. 30. Lib. 2. cap. 5. S. 18. cites S. C. that it 
was ſaid, that they ſhall join in Writ of Forger of falſe Deeds. 


5. In all Caſes where the Feme ſhall not have the Thing when it is 
removed, neither alone tu herſelf, nor jointly with her Busband, but 
the Baron only ſhall have it, there the Baton alone, without his 
Feme, ſhall have an Action to recover it, as in the Caſes aforeſaid. 

6. The Baron ſhall have Treſpaſs alone for a Treſpaſs upon the Tre{p:% lics 
Land of his Feme, * 38 Y. 6. 3. b. 7 Ed. 4. 6. 


well by the 
3 | - Baron alone, 
of chaſing in the Chaſe which he has in Right of his Wife, without naniing the Wife ; for nothing ſhall 
be recovered but Damages, and the Releaſe of the Baron is good Bar, Br. Joinder in Action, pl. 7. cites 
43 E. 3.8. and concordat the ſame Year, Fol. 14. For the Baron may releaſe alone., Br. Joindet 
in Action, pl. 7. Thel Dig 29. Lib. 2. cap. 5. S. 14. cites S. C. and ſays that ſo it was adjudg 
the ſame Year, Fol. 16 and 26 de Domo fratta & Maeremio inde capts, which he had in Jure 64 
that the Action was well brought by the Baron alone. Br. Baron and Feme, pl. 16. Cites 8. C 
accordingly. | 3 | 

Action — Treſpaſs Quare Clauſum fregit was brought by Baron and Feme, and Pollexfen Ch. J. 
held that the Feme could not be joined, though it was her Land. But Ventris J. e contra; for this 
Action will ſurvive, and they have Election either to join or to bring it alone. Adjornatur, 2 Vent; 
195. Trin. 2 W. & M. in C. B. Bright v. Addy. 

* Br. Baron and Feme, pl. 57. cites 8. C.- —— The Feme ſhall not join, for Damages ſhall be re. 

covered in Lieu of Profits. Het. 114. by Yelverton, cites 4 E 4 —L—— itt. Rep. I 5. 8. C.cited by 
Velverton In Treſpaſs they may ſever ; Per Cur. Bulft. 21. Paſch. 8 Jac. Anon. 
Of Treſpaſs done in the Land of the Feme; the Baron may have Treſpaſs alone; for if he teleaſes, or 
recovers, and dies, the Feme ſhall not have Action. Per Finch. Br. Baron and Feme; pl. 22. cites 
47 E. z. 9. —Br. Baron and Feme, pl. 50. cites 15 E. 4. 9. S. P. 
Treſpaſs may be brought by Baron and Feme, that he broke the Cloſe of the Feme dum ſola fait. Br. Baron 
and Feme, pl. 69 cites 21 H. 6. 30. The Baron may have Treſpaſs without his Feme ; for it is 
in a manner Perſonal. Br. Parnor de Profits, pl. 24. cites 4 E. 4 30.— — In Treſpaſs Duarte 
Clauſum fregit they ought to join, by the clear Opinion of the whole Court; ſo that it ſhall be intended 
here, that they are Jointenants, and Judgment accordingly. Bulſt. 110. Paſch. 9 Jac, Maynard 
v. Tow. 


7. The Baron alone may have a Decies tantum for taking Bone) Ana be 
in an Aſſiſe brought by him and his Wife. 40 Ed. 3. 33. b. ad⸗ ſhall, where 


judged. Nota, This is a popular Action. But other⸗ WIE 
ways it is e contra. Wh hed 


Cui in Vita. 


Quod Nota bene. Br. Joinder in Action, pl. 19. cites ) H. 4. 2——Br. Baton and Feine, pl. 39; 


, 


cires & C. & S. P. accordingly.—— Thel. Dig. 29. Lib. 2. cap 5. S. 11. cites Trin. 40 E. 3. 33. S. P. 
and ſays that ſuch Writ was abated, Paſch. 43 E. 3. 16. 35. which was brought by the Baron and 
Feme ; and that Writ brought by the Baron alone was adjudg'd good. Mich. 7 H. 4. Br. 
Baron and Feme, pl. 17, cites 43 E. 3. 16. S. F. ; 


8. Where the Baron himſelf demiſes the Land for Years, which he has But where 8 
in Right of his 4 he may maintain Action of Vaſte wit bout his the Baron 


Feme ; becauſe his Leſſee cannot diſable the Eſtate of his Leſſor. Thel. _—— 


Dig. 30. Lib. 2. cap. 5. S. 31. cites 4 E. 3. It. Darby, Brief 147. fer Tears of 

; | | . the Land of 
the Feme, the B lone e Writ of Deb; e Arrearage Thel. Dig. 29. 
ar T N ee of He Bowe . Tel Dig. 50 


9. For a Battery of the Feme before the Coverture, they thall both 


Join in the Action; but Quere of a Battery after rhe Coverture, Bt. 
Joinder in Action, pl. 54. cites 22 Aff. 87. RG" 
| 8 10. He 


Br. Petition, 11. Petition may be made by the Baron alone, where he is in the Land, 
P t7.cites þy Reaſon of a Statute Merchant made to his Feme when ſhe was Sole, and 
 C. accord- they both may join if they will, but the Suit is good by him alone 
ingly. — 0 yJ | - 
Br. Chattels, becauſe the Thing is only a Chattel real, which the Baron may give 
pl. 26. S. P. or forteit ; Quod Nota. Br. Joinder in Action, pl. 61. cites 37 


and cites Aſſ. 11. 
S. C. and 
ſays that therefore it is a Chattel veſted in the Baron in Jure proprio. 


12. Upon a Contract made by the Baron and Feme, they cannot join in 
Action of Debt, notwithſtanding that it be for the Land of the Feme 
ſole. Thel. Dig. 3o. Lib. 2. cap. 5. S. 23. cites Trin. 45 E. 3. 18. 
Br Joinder 13. In Waſte, if the Baron and Feme ſeiſed in Jure Uxoris leaſe for 
in Action, ears, the Baron and Feme ought to join in Waſte, for otherwiſe the 


Jy Ces Writ ſhall abate, Br. Baron and Feme, pl. 31. cites 7 H. 4. 15. 


it ſeems, that 
during the Life of the Baron it ſhall be ſaid the Leaſe of both, 


* They fhall 14. The Baron and Feme may join in Appeal of Rape of the Feme, for 
PR hel. he cannot have it without the Feme. Br. Baron and Feme, pl. 34. cites 


—4 42 * H. 4. 21. per. Cur, But ſee elſewhere the Baron brought the Appeal 
cites 8. C. alone. 1 H. 6. 1. 11 H. 4. 13. and 10 H. 4. Fitzh. Corone, 128. 

and ſays it 

— ſo by the Opinion there. Where a perſonal Tort is done to the Wife, the Baron and Feme 
eught to join in Actions as for Battery &c. Per Coke Ch. J. Roll Rep. 360. in pl. 11, Paſch. T4 Jac: 
B. K. S. P. accordi » by Richardſon Ch. J. becauſe the Feme ſhall have the Action if ſhe 
furvive, Litt. Rep. 285, Trin. 5 Car. C. B. lie may have Action alone for beating bis Wife. 


8 Mod. 26. Hill.) Geo. 1. Read v. Marſhall. 


15. Where the Baron and Feme had recovered Damages in Writ of Cy/i- 


nage, the Baron alone without his Feme, was received to maintain 
rit of Debt for the Damages. Thel. Dig. 30. Lib. 2. cap. $5. S. 22. 


| cites Hill. 16 H. 6. Briet, 939. | 
Caſe in Na- 16. The Baron may have Conſpiracy and the like without his 


ture of Cu. Feme, for it is in a manner Perf Br. Parnor de Profits, pl. 24. 

2 „ E. — 
rought by Cites 4 E. 4 30. 

Hus band and 

Wife againſt J. S. for that he falſely and maliciouſly impoſed upon them the Crime of Felony, and laboured 

to indict them; it was held that the Action was not well brought, becauſe they cannot join to the 


Tort done to the Baron. But if it had been for Conſpiracy to indict the Wife, they might join well 
enough, and three Juſtices were of that Opinion; but Crooke J. e contra. Jo. 440. pl. 7. Trin. 
15 Car. B. R.—Cro, C 553. pl. 8. Dalby v. Dorthall, S. C. Berkley J. held that it was a ſeveral Wrong, 
and therefore they could not join; but Crooke J. e contra, becauſe it was grounded upon one intire 
Record by which both were prejudiced, and they may join if they will, or the Husband only may have 
he Action for it, that he was damnified ; wherefore czteris abſentibus, adjornatur. Mar. 4;. 
pl. 71. Trin. 15 Car. Anon. S. P. and ſeems to be S. C. and Crooke J. was of Opinion as above, but 
the whole Court was againſt him. ww : 


17. Upon Bailment made 17 them two before the Covertare, they can- 
not * Thel. Dig. 30. Lib. 2. cap. 5. S. 26. cites Mich. 8 E. 
I 


& 10. | 
18. Bill of | Attachment was brought by the Warden of the Fleet, bj 
Name of F. N. Harden of the Fleet, and it is good, notwithſtanding 
he be arden in Faure Uxoris &c.- and his Feme ſhall not be named wich 
lim in Action perſonal ; for when the Court commands him to do his 
| Py Office 


r r P "II; 


well as the Wife; but in the Declaration all the Special Matter muſt be 


wich t 


—_— — 
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Office &c. they don't ſay Warden of the Fleet in Jure Uxoris, but 
only Warden of the F leer. Br. Bille, pl. 16. cites 9 E. 4. 40. | 
19. Reſcous was brought by the Baron and Feme, of Reſcous made by Br. e 
the Lord in Right of his Feme; and it was argued that the Baron alone en Action, 
ought to have the Action, and awarded that the Action is well brought” 2 cites 
in Name of both quod Nota. And per Littleton, it is well brought S. P. b 
alſo in the Name of the Baron only. Br. 


15 . 4 9. w. 82. 


e Husband diſtrained for Arrears of Rent dus to the Wife dum ſola; Reſcous was 
made. Husband alone may bring this Action, or may join his Wife if he pleaſe; but for a Debt due to the 
Wife dum ſola; they mult both join in the Action. oor 422. pl, 584. Mich. 37 & 38 Eliz. Fenner 
v. Plasket. ——Cro. E. 459. (bis) - 88 adjudged ; for it is a Tort done to the Baron, for 
which he may ſue alone or join her with him, becauſe it ariſes on a Duty due to her before the Co- 
verture, but It is at his Election. 


——_— 


Baron and Feme, pl. 50 cites Drs 1＋ 3 


20. Where an Obligation is made to a Woman who takes Huzband, the Het. 160. 
Wite ought to join with the Husband in the Action; but if the Obliga- Arg. S. F. 
tion be took from the Husband, He alone ſhall have the Action for the 
Obligation, becauſe he may diſpoſe of ic. Litt. Rep. 375. Arg. cites 7 

H. . [but I do not obſerve that Point any where in that Year. ] 

21. Baron brought an Action for the Battery of his Wife, Per quod 4 e ge. pl: 
negotia ſua infecta remanſerunt, and had Judgment to recover. Cro. J. 1880 Ach. 
502. pl. 11. ſays a Precedent was ſhe wu in 28 Eliz. B. R. Cholmley*s© B. Cholm- 
Caſe. | | | ley v. Conge 


» 

| | | | 8 ſeems to be 
S. C. and is of an Action brought by the Husband of a Battery done to the Wife; and the Plaintiff had 
Judgment; but nothing is mentioned of the Per quod * ——Cro, J 502. pl. 11. ſays that 
another Precedent was cited to be in the Exchequer in Doplie's Caſe, that ſuch an Action was adjudg d 


0 * . 


22. Where the Feme is Adminiſtratrix, the Suit muſt be in both their An Action 
Names, and they ſhall be named Adminiſtrators; for by the Intermar- ?Y Baron 


riage the Husband hath Authority to intermeddle with the Goods as VE ns 


X fendant, 
ſet forth ; per TNT Ch. J. and ſo ſome faid is the Book of Entries, that for Goods 
Both of them ſhall be named Adminiſtrators. Godb. 4o. pl. 44. Hill. ken our of 


28 Eliz. B.R. Prideaux's Caſe. 2 


| | i Ls wy Wife was 
Adminiftratrix. Mr. Raymond moved in Atreſt of Judgment, becauſe having been in their Poſſeſſion, 


the Wife ſhould not be joined, and naming her Executrix might have been left out of the Caſe; and 
cited a Caſe 10 . 3. where the Wife was Erecutrix, and the Defendant promiſed the Husband that if 
he would forbear, he would pay; and the Wife was not joined in that Caſe. Per Powell J. in the Caſe 
of Baron and Feme, tis certain the Law does give the Goods of the Wife to the Husband, but nor 
when ſhe is Adminiſtratrix, becauſe ſhe has them in auter Droit, and the Husband here cannot bring an 
Aion on 1 Jo nn Judgment for the Plaintif, 11 Mod. 197. pl: 2. Trin. 75 Ann. B. R. 
homſon v. Pinchell. | 


23. In Action for Goods which the Feme has as Executrix, they muſt S alſo muſs 
join, to the End that the Damages thereby recovered may accrue to her be a Reple- 


ogg | | in for thoſe 
as Executrix in lieu of the Goods, Went. Off. Ex. 207. n 


both their Names. Went. Off. Executor, 20). 


24. In Battery the Plaintiff declared, that on ſuch a Day the Defen- Brownl. 203. 
dant aſſaulted and beat his Wife. This Action was hromg ht by the Huſ- BY ern!“ 
band after the Death of his Wife, and it being a perſonal 4 is dead g. C but 

Perſon ; and if ſhe had been living, the Husband alone could ſeems only 
hot have the Action, becauſe Damages muff be given for the Tort of- a Tranſla- 
fered to the Body of his Wife. Quod fuit conceifum. Yelv. 89. Trin. 99.0 1 
4 Jac. B. R. Higgins v. Butcher. n Higgins's 
e, 9. C. 


* 8. P. r Cur. as to the Action being gone; and by Tanfield, had ſhe been living, ſhe ought to 
a 2 1 Wife 1 3 the Battery, the Baron cannot have Adlon 2 
| e 


haye joined in the Action —— Where 


N : . IY r 
— - - * E ac. — 
. 
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me Caſe, becauſe it is criminal, and of an higher Nature. Freem. Rep. 224. pl. 231: Paſch. 1697. 
© B. Smith v. Sykes. And it was urged 65 Serj. Barrel, that if a Man beats a Feme Covert, the 


Husband and Wife ought to join; and if the Husband dies, it ſhall ſurvive to the Wife; but that the 
Ackion ſhall not 8 Husband if the Wife dies, and he cited 37 H. 6. 7. But Curia adviſare 


vult. 


Litt. Rep. 25. A Feme Sole had Right Common for her Life, and marries B. 
87 who being hinder'd in taking the Common, brings Action in his own 
r. 


254, 
Trin. der. Name, without naming his Wife. The Court held the Action well 


ect y brought, it being only to recover Damages. 2 Bulſt. 14. Mich. 10 Jac. 


Moore, the Baker's Caſe. 


Husband and F 1 ; 
Wife joined in the Action; and after Verdict for the Plaintiff it was moved in Arreſt, that they could 


not join in the Action; and Richardſon Ch. J. thought they could not join, becauſe the Wife could 
not have the Damages if ſhe ſurvive; and Yelverton was of the ſame Opinion. Het. 143. S. C. in 
totidem Verbis. 


Cro. J. 521. 26. The Queen leaſed a Houſe to C. who tovenanted for himſelf and 
1 J. _ his Executors and Affigns to repair, and leave the Houſe repaired. After- 
wir C. wards the . granted the Reverſion to B. the Plaintiff and his Wife, 
but S. P. does and to the Heirs of B. in Fee; and tor nor repairing, B. alone brought 
3 Covenant. Reſolved, that the Action being perſonal, and Damages 
* _ . only recoverable, the Hausband may alone have the Adbion „ or join the 

3975" Wife with him. Cro. J. 399. pl. 6. Paſch. 14 Jac. B. R. Bret v. 
ddes not ap- Cumberland. 


1... — 
oph. 196. S. C. but S. P. does not appear. 3 Bulſt. 163. S. C. and the whole Court were clear 
of Opinion (except Haughton) that the Action was well brought by the Husband alone, and Judgment 
accordingly. And by Coke Ch. J. and Doderidge, he might have joined her with him if he would. 
Roll Rep. 359. pl. 11. 8. C. ſays it was held by Coke, Doderidge, and Haughton, that the Husband 
alone may have the Action without the Wife; for what the Baron alone may diſcharge or-diſpoſe of, 
he may alone recover without joining his Wife in the Action. 


F 


1 <: 


TC" Tz 


2 Roll Rep. 27. . of Aſſault, and wounding of the Plaintiff, nec- non of aſ- 
L N & faulting and beating the Plaintiffs Wife, per quod conſortium Uxoris ſuæ 
but — amiſit tor 3 Days. Found againſt the Detendant in both. It was moved 
it only as for that the Husband ought nor to join the Battery of his Wife with the 
a Treſpaſs Battery of himſelf; but reſolved that the Action was well brought; 
cone to the for it is not brought in reſpect of the Harm done to the Wife, but for 
1 kan the Husband's particular Loſs, that he loſt the Company of his Wife, 
or the Which is only a Damage to himſelf. Cro. J. 50 f. pl. 11. Mich. 16 Jac. 
Plaintiff, B. R. Guy v. Liveſey. | | 
Cro. C. 89. 28. The Husband brought an Action, for that the Defendant made 
yo. pl. T2, an Aſſault on his Wife, & illam verberavit, and her ſimul cum one Gown 
in 8 Sc. abduxit &c. & detinuit &c. for five Tears, per quod conſortium nec- 
Young v. von confilium & auxilium in rebus domeſticis amiſit, que habere debuiſſet. 
Pridd, 8. P. The Plaintiff had a Verdict and 300 I. Damages; and upon Error in the 
Ses. C cited Exchequer-Chamber, it was objected that the Action could not be 
dy maintained by the Husband alone, for the Wrong done to his Wife; 
in Error, but all the Juſtices and Barons held, if it had been only brought for an 
and ſoit was Injury done to her, the Baron ought to 8 his Wife with him; but here 
in _ Caſe it was for a Loſs and Injury done to the Husband, in depriving him of 
45 4 4 the Company and Aſſiſtance of his Wife, and all is concluded with che 
ons; and Per quod &c. which extends to all before, and therefore the Judgment 


this 4 was affirmed. Cro. J. 538. Trin. 1) Jac. 1. B. R. Hide v. Scyflor. 
and Tads- | | 99 
ment do not bar the Wife to have an Action after the Death of her Husband for the Battery, or ſhe 
may join with her Husband in another Action. Action was brought by Baron and Feme for Battery 
of the Feme, per 2 Conſortium amiſit, and held good; and ſays that a like Judgment was affirm'd 
in the Exchequer- Chamber. Jo. 440. pl. 7. Trin. 15 Car. B. R. Anon. | 5 


e e 


* 
N | | 3 bo „ . 4 29. Caſe 
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29. Caſe was brought by Baron and Feme, for Words poke of the Baron alone 
Feme ; and Judgment was given in C. B. that the Husband and Wife * ag 

ſhould recover. This was affign'd for Error in B. R. becauſe the Baron d, 
only is to have the Damages, and the Judgment ought to be, That the of the Wife, 
Husband alone ſhould recover ; but Judgment was affirm'd by the Opi- where they 
nion of the whole Court. Godb. 369. pl. 459. Hill. 2 Car. B. R. Lit- re only ac- 


field v. Melherſe. AM, 


: i , 8 1 | 8 collateral 
Damages. Sid. 346. pl. 17, Mich. 19 Car, 2. B. R. Anon. An Action of Slander was brought by 


Baron and Feme for Words ſpoken of the Wife, per — the Husband loft his Trade; and it was held, that 
if the Words would maintain an Act ion without the Special Damage, then they ſhould have Judgment ; 
but if the Words were not actionable without the Re Damage, then it was ill; for the Wife 
ought not to be joined. Cited by Holt Ch. J. as a Ca 


e which he remember'd. 2 Ld. Raym. Rep. 
1032. Hill. 2 Anti. in Caſe of Ruſſel v. Corne.— Gould J. ſaid he remember'd the — Cafe. 
Ibid. 


30. If an Award be made, That 11. ſhall be paid to Feme Covert, and 
13 J. to the Baron, the Baron alone ſhall have Action for all the Money 
becauſe it is a Thing which comes aſter the Coverture ; per Hutton & : 


Vel verton J. abſentibus aliis. Litt. Rep. 13. Hill. 2 Car. C. B. 


31. Baron and Feme brought Debt, and recover d 200 l. and qo l. Da- 8. p. cited 
mages. The Wife died. Upon praying Execution for the Husband, by Powell 
che Court inclined it ſhould not iurvive, but that Adminiſtration ought J. to have 
to be committed of it as a Choſe en Action. But afterwards they agreed nn * 


that he might take Execution; and that by the Judgment it became his ound. nod | 


own Debt, due to him in his own Right, and he took out Scire Facias ac- tend S. C. 
cordingly. Mod. 179. pl. 12. Paſch. 26 Car. 2. C. B. Miles's Caſe. 


See 3 Lev. 


Mich. 
s W. & M. in C. B. in the Caſe of Howell v. Maine * 


32. If a Bond be given to Baron and Feme, the Husband ſhall bring S. P. per 
the Action alone, and this ſhall be look'd upon as a Refuſal as to her; 2 and 
Per the Chief Juſtice, who ſaid he remember'd this as an Authority in Th D 
an old Book. 2 Mod. 21. Paſch. 29 Car. 2. C. B. | | 


* have 
| 1 a- 
lone, or may join with the Feme. Litt. Rep. 13. Hill. 2 Car. C. B.— The Baron may have Action 


alone, per Coke Ch. J. to which Doderidge and Haughton agreed. Roll Rep. 3 59. pl. 11. 


33. Debt by the Baron alone upon a Bond to the Feme during the Co- If a Bond- 


verture, condition'd to pay Money to the Feme ; and after divers Argu- Debt be due 


| EY . he Wife, 

ments. the whole Court gave Judgment for the Plaintiff, 3 Lev. 403. et bars 

Mich. 6 W. & M. in C. B. Howell v. Maine. — > 
lone with-. 


out joining the Wife; per Cur. Vern. 396. pl. 366. Paſch. 1686,—Sce (T) 48 K 3. 12. 


34. Trover 8 by the Husband for Money paid by the Plaintiffs Comb. 430. 
Wife to the Defendant, for Land convey'd by the Defendant to the Plain- > C a 
tiff 's Wife by Bargain and Sale, without the Husband's Knowledge, And | 
per Holt Ch. J. it Articles of Agreement are made by a Feme Covert, 
Order and Appointment of her Husband, and the Money is paid by 
the Wiſe in Purſuance of ſuch Agreement; or if the Husband (rho' not 
privy at the Time of the PEI or porsy conſents to it, the Proper- 
ty of the Money is alter'd, and the Husband cannot maintain Trover; 
but if he is not privy to ſach Purchaſe, nor agrees to it, Trover will 
lie for him againſt the Vendor who receives his Money of his Wife. 
r Raym. Rep. 224. Paſch. 9 W. 3. at Guildhall. Gabrand v. 
Allen | | 


25. Husband of Feme Executrix £2" a new Day to a Debtor of Teſ- The Wife 
The Debtor makes a new Promiſe to the Husband ; the Husband could not be 


may bring the Action A joining the Wite, but he muſt — 11 R, 2 | 


. 


2 | 
— 
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the wasvo Life of the Wife. 1 Salk. 117. pl. 8. Mich. 10 W. 3. B. R. Yard v. 
Partpro the Ellard. | 
reement | | | | 

or Contract between her Husband and Defendant, and they would have been nonſuited if they bad 
joined; for a Promiſe to the Husband is not a Promiſe to Husband and Wife. Carth. 463. S. C. and 
as an Authority in Point was cited Yely, 84. Lea v. Mimme. 12 Mod. 207, S. C. it is a f pecial Pro- 
miſe made to the Husband, to whom the Payment is only to be made, and the Recovery on this Pro- 
miſe muſt be only to him in his own Right, which Promiſe does not alter the Debt, becauſe it is not 
of a higher Nature, bur is a ſort of collateral Security, and the Money recovered on this Promiſe is no 
part of the perſonal Eftate of the Teſtator; for if the Husband dies, his Executor ſhall have Execu- 
tion thereof, but yet when it is recovered it is a Devaſtavit in the Husband, ſo far as he recovers. 


; 
; 


36. If Husband and Wife jointly ſue for Debt due to Wife before Mar- 
#iage, and Husband dies, and Wife continues the Suit, the Money, 
when recovered, ſhall not be Aſſets to Executors of Husband; Per Holt. 


12 Mod. 346. Mich. II W. 3. Anon. 


1 


- eh . 
- >. 7 * * 2 — * 


6 


(R) [In what Actions they] ought to join. 


Br. Baron 1. D Aron and Feme muſt join in Detinue for Charters concerning 


and Feme, Inheritance of the Feme, (for the Feme ſhall have them 
7 bz again when they are recovered) 38 P. 6. 4. agreed. 

See (Q] pl. 3. 8. C.—— Thel. Dig. 30. Lib. 2. cap. 5. cites 8. C. of Charters concerning their 
joint Poſſeflions. Br. Baron and Feme, pl. 54. cites 38 H. 6. 25, —— —Ujon Trover the Bar d Feme 
mall join in Detinue of Charters belonging to both; but 11 Bailment of Charters made by the Baron 
alone, he alone ſhall have the Action; Note the Diverſity. Bt. Baron and Feme, pl. 57. cites 38H. 6. 25 


*8,Ceied 2, Jn an Avowry for Rent in the Right of the Feme, they ought 
125 OE to join. 15 Ed. 4. 10. +#4P.6. 14. 
Br. Avoury, pl. 70. cites S. C. See (8) pl. 2. S. C. Fitzh. Avowry, pl. 8. cites 8S c 
ut where Baron and Feme ſeiſed in Jure Uxoris mate Leafe for Tears, rendring Rent, * may join 
in Action of Debt, or the Baron may have Debt alone if he will. Br. Joinder in Action, pl. 65. cites 
J E. 4. 6.-——Sce Tit. Avowry (N) pl. 1, 2, 3, 4. and the Notes there. 8 


ewe bebte Ebert. [for Things] dus to the Feme 


Feme dum | | 

ſola, the Baron and Feme muſt join in Action. Mo. 422. pl. 584. Mich. 37 & 38 Eliz. in Caſe of Fen- 
ner v. Plasket. The Husband alone brought Debt on a Bona made to the Feme dum ſola, and the 
Court held it ill; for if Cauſe of Action ariſe before Coverture, tho* ir be but Treſpaſs where Damages 
only are recoverable, they muſt join. Keb. 440. pl. Hill. 14& 15 Car. 2. B. R. Hardy v. Robin- 
— Rep. 37 5. Arg. cites 7 H. 7. as to the Obligation, and 22 R. 2. Brief 933. as to Treſpaſs, 
acco . | 

a L given to a Feme ſole conditioned to pay ſo much to het on a Day certain, Afterwards ſhe 
married the Plaintiff, who brought Debt on the Bond; and Judgment was given for the Plaintiff. 
Salk. 52. pl. J. Powell v. Maine. 10 Mod. 163. Arg. ſays, that the Husband cannot ſue alone upon a 
Bond given to the Wife dum ſola——Owy. 82. Paſch. 4 & 5 P. & N. Arg. fays; that ſhe fhall Join ; 
but if a Right of Action acerues after Marriage, ſhe ſhall not. * 


I 4. Where the Baron and Fenie J by Default the Land taild to the 


Feme, they ſhall have the Quo ei deforctat jointly, notwithſtanding 

that the Baron had 8 but in Right of his Feme. Thel. Dig. 30. 

lib, 2. cap. 5. S. 33. cites Hill. 5 E. 3. 175. and that fo agrees Mich. 29 

E. 3. 61. where the loſt by Default before the Coverture. But ſays the 
_ contrary was adjudged 4 E. 3. 153. bur contra Legem. - Lt 


5. Afiſe againſt ſeveral; one pleaded Fointtnancy with his Fꝛme by Deed 


Ke. nor named, to which the other /, that he who Pheaded Fointenan- 
8 Cy 


_ 
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ry had nothing the Day of the Writ purcha/ed, but another was 'Tenant; 

which the other could not deny, and therefore the Aſſiſe was awarded 

without making the Feme Party; Quod Nota. Br. Jointenancy, pl. 

32. Cites 12 Afl. 37. 

6. Where the Baron and Feme have the Reverſion to them, and to the 

Heirs of the Baron, they ſhall join in Writ ot Vaſte. Thel. Dig. 30. 

Lib. 2. cap. 5. S. 3o. cites Hill. 17 E. 3. 17. | 8 
7, Champerty was brought by the Baron alone, for that the Defendant = _ 

maintained F. N. againſt the Plaintiff in Aſiſe, by which the now Plain- * : * nod 

tiſf and his Feme, Tenants in Alſiſe, loft the Land, to the Damage of 1000 S. C. accord- 

Marks, and awarded good for the Baron alone without his Feme. Br. ingly ; for 

Champerty, pl. 2. cites 47 E. 3. 9. | | | | — w 

vered but only Damages, —-—2 Inſt. 563. S. P. and Cites S. C. 


8. Where the Baron and Feme leaſe the Land of the Feme for Years, Ibid. S. 20. 
they ought to join in Writ of Naſte. Thel. Dig. 30. Lib. 2. cap. 5. S. —_ 3 
32, Cites Hill. ) H. 4. Brief 227. 1 5 E. RY 213. 
14 H. 3. Brief 282. 10 E. 3. 525. 18 E. 3. 54. 


9. If Fine is levied to Feme Covert, yet ſhe and her Baron ought to 
join in 2rd Faris clamat ; Quod Nota. Br. Baron and Feme, pl. 67. 
cites 11 H. 4. 7. 
10. Ouid Furis clamat was abated, becauſe it was brought by Feine Br. Cover- 
covert, wwithout naming the Baron, notwithſtanding that the Fine was le- tube, pl. 6r. 


: cites 8. C. 
vied to her when the was ſole; Quod Nota. Br. Coverture, pl. 16. ibid pl. 76. 
cites 11 H. 4. 7. cites S. C. 


Br. Quid Juris clamat, pl. 23. cites S. C. 


it. Aſſiſe of Darrein Preſentment is not maintainable by the Baron Br. Joinder 
alone in Fure Uxoris, without naming the Feme with hint; contrary of © 2 
Quare Impedit. Br. Darrein Preſentment, 7 3. cites 14 H. 4. 12. e 

12. One who is Warden of the Fleet in Right of his Feme hall have ingly. 

Bill of Treſpaſs by the Privilege of the Place, without naming his Feme. 
Thel. Dig. 30. Lib. 2. cap. 5. S. 32. cites Mich. 9 E. 4. 43. | 

13. Action againſt a Feme covert who appeared to ir, becauſe ſhe did If à Feme co- 
not know it her Baron (being beyond Sea) was alive or not, and was con- 7” . 8 
demned upon Plea, The Baron came back; they ſhall have Writ of Er- e, F. 
ror, and thew the Matter atoreſaid, and it lies well; by all the Juſti- on, both 


ces, Br. Error, pl. 173. cites 18 E. 4. 4. ſhall have 
' \ 8 : FR Writ of Er- 
ror. Br. Baron and Feme, pl. 62. cites 18 E. 4.* ;. * This is miſprinted, and ſhould be 


4. a. pl. 20. ——lIt was agreed clearly, that if Proceſs be ſued againft Feme covert as againſt Feme 
ſole, ſhe cannot avoid it by Writ of Error, and cites 18 E. 4. 4. 24 E. 3. 24. Error, 10. 22H, 6. 41. 
17 Aſſ. 17. 5 E. 3. Per quæ Serviria 16. 20 or 21 E. 3. in Quid Juris clamat, fol. 10. | | 

A Feme covert brings a Writ of Error of a Judgment againſt herſelf had during Coverture, and the 
Judgment was affirmed, becauſe ſhe might have pleaded it ro the Action; otherwiſe if the Husband 


had joined in the Writ of Error. Cumb. 332. Trin. W. 3. B. R. Strike v. Dikes. 


14. And if foe be outlaw'd, they ſhall join in Writ of Error, other- Br. Joinder 
wiſe it cannot be reverſed, and it he will not join, this is a Divorce of N 1 
a Shrew. Br. Error, pl. 173. cites 18 E. 4. 4. 8 

15. It was adjudged that Baron and Feme ſhall join in Ejectione firmæ In Ejedlione 
Thel. Dig. 29. Lib. 2. cap. 5. S. 13. cites Paſch. 21 E. 4. 35: which £77 the 


agrees with Paſch. ) E. 4. 6. & Mich. 7 H. 7. 2. in Quare ejecit intra yg tg 
termmum. Per Hitcham, 
Trin. 5 Car. 


C. B.— Litt. Rep. 285. 8 P. per Hitcham.— Roll. Rep 3 59. Paſch, 14 Jac. Br. Coke Ch. J. the 
Baron may have this Action alone | 


R 16. The 


89 
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16. The Baron and Feme Exetntrix to another, ſhall join in Writ of 

Treſpaſs of the Goods of the Teflator takin _ the Coverture ; per 

OR Thel. Dig. 30. Lib: 2. cap. 5. S. 29. cites Paſch. 21 

Bendl. 29. 12 The Baron ſhall not have Act ion upon the Statute of 8 H. 6. of the 

pl. 42. cites Title of the Feme without naming her; for the Words are Expulit & 

1 Diſſeiſivit. Mo. 5. pl. 15. in à Nota, cites it as reſolved, 5 E. 6. Lane 

dingly. 

9 6 v. Andrews. 

cited by 3 dt ; 

Ventris J. 2 Vent. 195. Trin. 2 & 3 W. & M. in C. B. 


18. Writ Meſue ſhall be brought by the Baron and Feme, ſuppoſng 
that both were diſtrain d, and yer Feme has no Property in Chattels, but 
the Action is real, Br. Coverture, pl: 6g. cites F. N. B. in the Addi- 
tions there. * 

19. It was held by the Court, that if a Diſſeiſin be made upon the Hu. 
band and Wife, in the Lands of the Wife, that in an Action brought 
for to recover the Lands again, the Husband and Wife are to join, but 
in an Action of Treſpaſs they may ſevet. Bulſt. 21. Paſch. 8 Jac, 


Anon. 
20. If a Man iſes to give 100 1. to the Wife of F. S. they ought 
per Curiam, to 1 Action for Recovery of this. Bulſt. at. Palch 
3 Ve INES 
If Baron and 21. If a Leaſe be made by Husband and Wife, of the Land of the 
3 Wife, rendring Rent; in an Action for Rent behind, they are both of 
2 _ them to join; per Fleming Ch. J. Yelverton J. ſaid that in the laſt Caſe 
the Baron they need to join, and ſo is Matkam's Opinion in 7 E. 4. Fol. 4. b. that 
alone ſhall jn ſuch a Caſe where the Husband alone brings the Action for Rent 
2 _ behind, it was never queſtioned, but that this Action by the Husband 
Rent —— . alone was well brought, but where the fame hath been brought in both 
r Hutton their Names, it has been queſtioned; whether this was good or not, 


Yelver- Bulſt. 21. Paſch. 8 Jac. Anon. 
ton J. abſen- ts 1 8 
tibus aliis. Litt. Rep. 13. Hill. 2 Car. C. B. Of a Rent running in the Wife's Right after Mar- 
riage, the need not join in Suit. Chan, Caſes 41. Trin. 14 Car. 2. obiter, in Caſe of Clerk v. Lord 
Angicr—— N. Chan. Rep. 58. Clerk v. Lord Angleſey, S. C. & S. P. 


_ 


Roll. Rep, 22. Action of Waſte in Tenuit brought in the Right of the Wife, muſt 
359 pl. — be brought by both, yet he recovers only Damages; per Haughton ]. 
ingly in S. +. but per Coke and Doderidge, this is becauſe it ſavours of the Realty, 
and the Locum vaſtatum is thete alſo. to be recovered; and therefore 
they are to join. 3 Bulſt. 165. Paſch. 14 Jac. 
| Roll, Rep. 23. That which the Husband may diſcharge alone, and of which he may 
359 — Cate make Diſpition to his own Uſe, he may have an Action in his own 
Ch. ].ins. C Name for the Recovery thereof, without joining his Wife with him; 
; per 1 J. 2 which Coke Ch. d: agreed, and faid it was a true 
round. C 


| and a good 3 Bulſt. 164. Paſch. 14 Jac. h 
So where as A Bill preferred without the Privity of her Husband, allowed. 
29 Toth. 158. cites Mich. 14 Jac. Lady St. John v. Englefield. * 
Sea. Toth. 159. cites 31 and 32 Elis. Farewell v. Curſon. Ibid. 160. cites 11 Car. Portman v. Ml 


Popham. 


175 Bp 25. Advowſon deſcended to B. an Infant and her Mother preſented to 
3 Car. C. B. an Avoidance. The Clerk was inſtituted and inducted. B. atterwards 
the S. C and came to tull Age and married D. the Plaintiff, and the Church became 
adjornatur. void again; and the Bailiffs &c. of D. without any Title, preſented 
W. and the Church being ſo full, D. the Husband alone brought 
Onare Impedit. The Court agreed that the Husband in this Caſe might 
have preſented, and then upon Diſturbaace he only ſhould have Action; 


but 


* 
2 


Baron and Feme. 
but in this Caſe the Church was full before the Preſentation ; ſed Adjour- 
natur. Het. 159. Hill. 5 Car. C. B. Wollaſton Dixy v. the Bailiff 
c. of Derby. | 3 | 
26. A Feme Covert cannot ſue unleſs there be a Severance, Toth. 
161. cites Tr. 15 Car. Roe v. Lady Newburgh. 
27. In Aſumpfit by F. . againſt B. on a Promiſe to him by B. that if 
he would marry E. his Daughter, he would give her as much as he gave to 
any other of his Children except J. Though this Promiſe was before the 
Marriage, yet Hide J. doubted if J. S. and E. ought not to join in this 
Action. id. 25. pl. 6. Hill. 12 Car. 2. C. B. Shipſton v. Booler. 
28. A Legacy was devis'd to a Feme then under Coverture, the Husband Chan. Caſes 
- exhibited his Bill without his Wife, and upon Demurrer held not good; 12 s 
for of Things merely in Action belonging to a Wife, as a Bond &c. the 2 lu r 


A 
muſt be join d. N. Ch. K. 8. Mich. 13 Car, 2. Clerk v. Ld. Angleſey. Gar . 8. c. 


| in totidem ' 
Verbis, but adds, that if the Husband alone ſhould ſue the Bond and be nonſuited or diſmiſſed, that 
will not conclude the Caſe ; but if he dies before Judgment or Decree; the Wife cannot revive the 
Suit, — 2 Freem. Rep. 160. pl. 207. S. C. in totidem Verbis. 
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29. If Cauſe of Action ariſes to the Feme before Coverture, tho' it be but 
Treſpaſs, in which Damages only are recoverable, the Baron and Feme 
muſt join; per Cur. obiter. Keb. 440. pl. 32. Hill. 14 and 15 Car. 2. 
B. R. in Caſe of Hardy v. Robinſon. 
30. Where the Action, if not diſcharged, ſhall ſurvive to the Wife, in Freem. Repi 
ſuch Caſe the Baron and Feme muſt both join. 2 Mod. 269. Mich. 29 236. 94 


Car. 2. C. B. Froſdick v. Sterling. SC 


& S. P. by North Ch. ]. 


31. By the Rules of the Spiritual Court a Feme Covert may ſue alone gi per 
in every one of the following Caſes, viz. when ſhe is Executrix or Admi- Te — 
niftratrix, or Legatee or Legatory, on defaming or detamed ; per Dr. Pin- z - * 
fold. 10 Mod. 64. Mich. 10 Ann. B. R. in Caſe of D'Aeth and Difference 
Baux. 1 the 

N ne 2 | | "© vs zommon 
Lay and the Civil Law ls this, that in the Spiritual Court, tho* the Husband be not named, he may 
creme in pro Intereſſe ſuo, and make Defence himſelf, ſhould the Wife deſert the Cauſe, 10 Mod. 264. 
Mich. 1 Geo, 1, B. R. in Caſe of Clerk and Lee. 


32. Cafes of Coverture are not to be extended to the Quern; for ſhe Co. Litt. 
is of that Dignity in Law, that ſhe may ſue in her own Name; tor the 133. 4 S. P. 
has a ſeparate Property diſtin& from the King her Husband, and the 

Subject may have Remedy againſt her Without applying to the King; 

for he being employed about the Ardua Regni, is not to be interrupted 

WP any Thing that does not immediately relate to himſelf, G. Hitt. of 


B. 198, 1 
198, 199. 
nnn HEDGE ES Rr 3 * — — o 
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(8) * May. [Ought to join. ] Py th 
8 8 Tbe Pleas 
9 and Feme aſſign Auditors to the Receiver of the Feme be- here in Roll 
bre Coverture, and he is found in Arrears, they ought to join Þc197g. ro 
in Oebt thereupon ; for the Debt was before Coverture, and is on⸗ HR) na 
ly put in certain by the Auditors, 15 ED, 4 9. - ſhould be 


; ihe | : | (In what 
Caſes they ought to join. ] —Gouldsb. 160. pl. 91. Arg. cites 16 E. 4. 8. S. P. and ſo it ſhould be, 
viz. Mich. 16 E. 4 8. a. b. pl. 4. and the Book of 15 E. 4. 9. is upon a Reſcous brought by Baron and 
Feme ; and the Miſtake in Roll; as to citing 15 E. 4. may in ſome meaſure be owing to the Year-Book 


in 


£4 - — on 
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in pag. 8. of 16 E. 4. being miſprinted 15 E. 4. Br. Baron and Feme, pl.60 cites 16 E. 4.8. S. P. 
L. married a Feme, to whom Monies were owing dum ſola, L. and the Debtor came to Account 
for the Money, and being found in Arrear, promiſed L. to pay him the Money due at a certain Day, 
and for Non: pay ment L. brought an Indebitatus Aſſumpſit on Account. Per Glyn Ch. J. the Nature 


of the Debt is not changed by the Account, no more than the Accounting with an Executor; but a 


Special Promiſe may alter the Debt. Here is a Promiſe made to L. the Husband, and he has brought 
the Action as if the Defendant was indebted to him, yet he 1s not indebted to him generally, but Sub 
Modo, viz. in jure Uxoris. And he ſaid that there is another Point in the Cafe, and he conceived 
that here is Cauſe of Action; but whether it be applicable to make it a Special Debt, is the Queſtion. 
But this Matter being moved on a Writ of Error, and the Writ ot Error being naught, the Writ was 


ordered to be quaſh'd. Sty. 472, 473. Mich. 1655. B. R. Conye v. Laws. 


Br. Avowry, 2. Tf a Rent be due to a Feme before Coverture, as Tenant in 
pl. 76. cires Dower, ſhe and her husband ought to join in an Avowry. 4 Þ, 
ingly, and 6. 14- 

ſo fot the | a 5 a 

Rent due after Coverture; and the ſame Law of a Conuſance by the Bailif ——Firzh. Avowry, pl. 6. 
Cites S. C. See (R) pl. 2. S. C. A. ſeiſed in Fee granted a Rent-charge to M. his Daughter. 
The Rent being arrear, M. married P. and after wards P. diſtrain d, and avow'd for the Rent ſo arrear, 
ſuppoſing in the Avowry that the ſame was arrear, and not paid to the ſaid P. and his Wife. It was 
moved that it was ill, becauſe it appears it cannot be due to P. but only to M. dum ſola fuit; but held 
to be only Mater of Form and Surpluſage ; and tho“ he does not ſay Adhuc a retro exiſtit, it is well 
enough in Subſtance ; and Judgment affirmed. Cro J. 282. pl. 3. Trin. 9 Jac. B. R. Bowles v. 


Poor, 


3. Where a Man is ſeiſed in Jure Uxoris in a Seigniory, of Homages 
Fealty, Eſcuage, Rent, and Suit of Court, and has no Iſue by his Feme, 


yet he may diſtrain for all the Services, unleſs tor Homage. Br. Avowry, 


pl. 85. cites 27 Aſſ. 51. 3 

4. Where Treſpaſs is brought againſt Baron and Feme, and the Plain- 
tiff recovers, the Baron alone ſhall not have Attaint ; tor it thall be brought 
according to the Record. Br; Baron and Feme, pl. 22. cites 47 E. 3. 
9. per Tank. & Finch. 

5. Raviſhment of Ward may be brought by Baron and Feme, per Judi- 
cium ; for it is a Chattel real, which the Feme may have by Survivor- 
ſhip, and not the Executors of the Baron, Contra of Chattel perſonal, Br. 
Raviſhment, | 15. Cites 14 H. 4. 24. 5 

6. If an Action accrues before Marriage, As where a Bond is made to 
her before Marriage, ſhe ſhall join with her Husband in an Action upon 
the Bond; but it a Right to an Action doth accrue after Marriage, 
8 ſhe ſhall not join. Arg. Ow, 82. Paſch. 4 & 5 P. & M. in 

uy © 

J. Debt was brought by the Husband alone for Delt, Damages, and 
Cofts recovered by him and his Wife now living, and becauſe the Wife 
was not joined in this Action the Defendant demurr'd; but adjudged 
for the Plaintiff without Argument, that the Action well lay. Cro. E. 
844. pl. 28. Trin. 43 Eliz. in Cam. Scacc. Butler v. Delt, x 

Cro. J. 2053. 8. Aſſump/it by Husband and Wite, on a Promiſe to the Wiſe after 
3 * the Coverture, that in Con/aderation the Wife would cure him of ſuch a 
LE Judg- Wound, be would pay her 101. After Judgment for the Plaintiffs, Error 
ment was Was brought, and aſſigned that the Husband alone ſhould have brought 
affirm d. the Action, it being a perſonal Duty accrued during the Coverture; ſed 
S. C. cited non allocatur, it being grounded on a Promiſe to the Wite, and on a 
Sid. 25. pl. M R. F 5 f 

4 atter ariſing on her Skill, and to be perform'd by her, and ſo ſhe is 
Ch. J. as the Cauſe of the Action, and ſhall ſurvive to the Feme, and judgment 
adjudged affirmed. Cro. J. 77. pl. J. Trin. 3 Jac. B. R. Braſhford v. Buck- 


that the Ac- ingham. 

tion ought , 3 "Ja. | 

to be brought by Both 2 Sid. 128, Hill. 1658, Newdigate J. ſaid he remembex'd a Caſe where the 

ſame Point was adjudged accordingly.— But where the Action is on a general Indeb. AT. on a Promiſe 

3 in Law, as for Pericvig-makers Work done by the Wife, the Law here implies no Promiſe to the 
ite; for ſhe is a Servant to the Baron, who is at the Charge of Materials to carry on the Work, and 


ſo the Law implies the Promiſe ny to him. Carth. 251. Mich. 4 W. & M. in B. R. Buckley & Us. 
v. Collier. — 4 Mod. 156. S. C The Court held the Declaration nor good, the Action being brought 


tor 
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for a Perſonal Thing, which would not ſurvive; and in Perſonal Actions the Law is clear that they 
cannot join. 3 Salk. 63. pl. 3. S. C. that ſhe ought not to be joined in this Action with her Husband, 
unleſs an expre/s Promiſe had been made to her to pay the Money, I Salk. 114. pl. 2. S. C: and the 
Plaintiff relied principally upon Burchet's Caſe ; but per Cur. Burchet's Caſe differs; for there was 
an expreſs Promiſe to the Wife, and to that the Husband aſſented by bringing an Action thereupon, where- 
as bere is nothing but a Promiſe in Law, and that muſt be to the Husband, who muſt have the Fruits 
of bis Wife's Labour, for which he may have a Quantum Meruit; and the Advantage of her Work 
ſhall not ſurvive to the Wife, but goes to the Execurors of the Husband ; for if ſhe dies, her Debts 
fall upon him, and therefore ſo ſhall the Profits of her Trade to his Executors; and Judgment for 
the Detendanr. | 


» SEN . > 
"> oe 


9. Treſpaſs by Husband and Wife for beating the Wife, and taking his Treſpaſs 


. Goods. It was found tor the Plaintiff as to the Beating, and for the De- . 
fendant as to the Reſidue. It was moved in Arreſt of Judgment, that the and Wi 


Action was not well brought quoad the Goods, and that the Severance for the Bat- 
by the Verdict did not cure it; and Judgment was ſtay*d, no one ap- 5 of the 
pearing on the other Side. Lev. 3. Mich, 12 Car. 2. B. R. Talbot v. 2 = 
Bacon. | ber an Apron 
— f a and Pinner. 

It was moved in Arreſt, that tis not alleged in cobom the Property cas; for it cannot be in the Wife, and 
it may be in a Stranger, and then the Husband hath no Cauſe of Action; and if they were the Goods 
of the Husband, then the Wife oughit not to be joined in the Action, but the Husband is to bring the 
Action alone; and ſo it was held per Cur. and e ſtay d. 2 Lev. 20. Mich. 23 Car. 2. B. R. 
Dunwell & Ux. v. Marſhal.—2 Keb. 813. pl. 18. S. C. and Judgment ſtay d per Cur. unleſs there 
kad been ſeveral Pleas, or ſeveral Damages. N | F 

They cannot join in Treſpaſs for Battery of the Wife, and taking the Baron's Goods; and notwithitand- 
ing the Words of the Regiſter, 105, are expreſs as Words can make a Caſe, yet the Opinion of the 
whole Court was according to the conſtant Tenor of the more modern Authorities, that they cannor 
join. Show. 345. Hill, 3 W. & M. Meacotk v. Farmer.. Comb. 144. Mich. 3 W. & M. in B. R. 
in Caſe of Baker v. Barber, the Regiſter, 150. was cited to the ſame Purpoſe ; but the Court held that 
it was not La w. 8 3 | | | 
Treſpaſs was brought by the Baron alone for breaking his Houſe, and beating and wounding his Wife, 
and impriſoning of her for 3 Hours; and alſo for deraining the Poſſeſſion of the Houſe, and for menacing 
his Wife and 8 per quod negotia ſua infecta remanſerunt. Cited by Gould J. 2 Ld. Raym. Rep. 
1032. as a Caſe in B. R. Paſch, 7 W. p: who ſaid that he moved in Arreſt of Judgment, that for ſome 
of theſe Wrongs, as the Beating and Impriſoning the Wite, the Wife ought to be joined ; but Judg- 
ment was given for the Plaintiff by Eyre and R okeby, dubitante Holt; for they held that the Per quod 
went thro the whole Count. 5 
Action by Baron for entring his Houſe, taking away his Goods, and beating bis Wife, Tas urged 
that Searidg the Wife was laid only to aggravate Damages, and the Court ſeemed. to be of that Opi- 
nion. 8 Mod. 342. Hill. 11 Geo. 1. Read v. Marſhall. | | | 
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10. In Trover and Converſion by Husband and Wife, the Trover is 
ſuppoſed to be before the Marriage, and the Con verſion after. Hyde Ch. J. 
_ Keeling were of Opinion, that the Action ought to be brought by 

the Husband alone, becauſe tis the Converſion which is the Cauſe of 
Action, and this is ſubſequent to the Marriage; but Windham and TwWiſ- 
den J. held clearly that it was well brought; for the Difference is between 
Actions which affirm a Property, As Replevin, Detinue &c. for ſuch ought 

to be brought in the Name ot the Baron only, and Actions which diſ- 
offirm Property; As Treſpaſs, Trover &c. For thoſe ought to be brought 

in both their Names, becauſe they are founded upon the Tort done be- 
fore the Coverture. Sid. 172. pl. 2. Hill. 15 & 16 Car. 2. B. R. Powes 

& Ux. v. Marſhall. $4425 8 . e 

11. Aſſumpſit by the Husband, in which he declared that the Defen- 
dant being indebted to his Wife dum ſola, 4 being an Executrix, he pro- 
miſed to pay &c. and farther declared upon an Inſimul Computaſſet 
with himſelf, and promiſed &c. After Verdi& it was moved that the 
Wiſe ought to be joined, becauſe the Debt was due to the Feme dum 
ſola. r was ſtay' d, becauſe in all Caſes, ſo lung as the firſt 

C untract or Specialty made to i he Wife dum ſola continues, ſhe muſt be joined; . © 
tor if ſhe dies, the Husband cannot ſue for. it bur as Adminiſtrator. to 


her. Sid. 299. pl. 4. Mich. 18 Car. 2. B. R. Tirrell v. Bennett. 
F 2 12. Caſe 


. 2 2 
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„ Rep. 12. Caſe &c. by the Husband alone, in which he declared, that he and 
236. pl. 247. in the Right of his Wite, was ſeiſed of a Meſſuage and a Bakehouſe, 
1 Judg- and that the Defendant had bit an Houſe of Office ſo near the Bake- 


ſtay'd till houſe, that the Walls of his Houſe was ruinous, and the Air ſo unwhol- 


moved b me, that he loſt his Cuffomers. It was moved in Arreſt of Judgmenr, 
the other ro Fi Mie onthe 95 join in this Action; for where ſhe may main- 


oe. tain an Action, it the ive her Husband, for a Tort done in his 
Liſe-time, and where ſhe may alſo recover Damages, in ſuch Caſes ſhe 

muſt join. Per Curiam, where the Action, if not diſcharged, will ſur- 

vive io ber, foe muſt juin; but if the had joined in the principal. Caſe, it 

would have been hard to have maintained the Action, becauſe intire Da- 

mages were given; but for loſing the Cuſtom to his Bakehouſe he alone 

ought to bring the Action. 2 Mod. 269. Mich. 29 Car. 2. C. B. Froſ- 


dike v. Ster! ing. 
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(T) In what Addons they may join. 


Dre oy — 1 . . b 
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Br. Baron x, FFT DERE the Feme, after the Death ol the Baron, is to 
> 3; Feme, have the Action ro puniſh the Torr done in the Lite ot the 
Fe Husband, there the Baron and Feme may join. 15 Ed. 4. 10. 
8. CH — 

See the Caſe of Froſlike v. Stefling at (R) 


Br. Zaren 2. Baron and Feme may join in a Writ of Reſcous, where the 
bee, Baron claims the Seigniory in the Right of the Feme. 15 ED, 4. 9. 
pl.50-cites b. adjudged. 

Br. Joinder en Action, pl. 36. cites 8. C. See [Q] pl. 8. 


— 


Br Barm g. I a Stranger cuts Trees upon the Land of the Feme, they may 
N. S, Jann. 1 Ed. 4.9. b. 

5. but S. P. does not fully appear as to the cutting of Trees, but only ſays Treſpaſs on the Land 
of the Feme. Br. Joinder en Action, pl. 36. cites S. C. accordingly. Br. Baron and Feme, 
pl. 41. cites 14 H. 4. 12. and mentions cutting Trees expreſsly. 

A Writ of Treſpaſs of Trees cut and Land dug brought by the Baron alone where he had the Land in 
Right of his Feme was abated. Thel. Dig. 29. Lib. 2. cap. 5. S. 15. cites Paſch. 2t R. 2. Brief 933. 
bur ſays the Opinion of Huſſey Mich. 7. H. J. 2. was, that in ſuch Caſe they may join in Treſpaſs of 
Trees cut.— 8, C cited Litt. Rep. 375. that ſhe ought to join, becauſe the Trees, and ſo of Houſes 

ulled down upon the Land of the Feme, are Parcel of the Inheritance; bur for cutting or ſpoiling 
raſs, which is but a temporary Profit, the Baron alone ſhall have the Action. | 
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4. They may join in an Action upon 5 R. 2. for the Land of t 
F eme. admitted. 8 Ed. 4. 2. b. = 22 
Co ſo 03. 5. I A. by Indenture conveys Land to B. in Fee, and covenants 
| 5A b does With him, his and Alligns, co make any other Aſſurance 
not appear. łhexeof upon Requeſt for the better ſettling thereof upon B. his Heirs, 
| Ibid. and Aſſigns, and atter B. conveys it to C. in Fee, who conveys to D. and 
85 plz. - his Wife, and the Heirs of D. and after D. requires A. to make ano- 
beld accord. ther Aſſurance, According ta the Covenant, and he refuſes it, the 
ingly by att Baton alone, without his Feme, cannot have an Action of Cove: 
the Court, nant againſt A. as Aﬀignee of B. becanſe be and his Wife are Aſ⸗ 


mn A kiwi 


aſente ligvees, und therefore ought-to join in the Action. Þ. 14 Car. B. 
— B. between Midlemore and Goodale, 10 Curiam, get — a 
ment for the De mutrer. Intratur. Þ, 12 Cat. t. 228, * 


Defendant. | | 
——]Jo. 406. pl. 4. S. C. & S. P. reſolved accordingly. 


6. Where 
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6. Where Diſtreſs was taken upon the Land, which the Baron held in 
Right of his Feme, a Wrir of Replevin was maintained brought by the 
Baron and the Feme, notwithſtanding that the Chattels belong to the 
Baron alone. Thel. Dig. 29. Lib. 2. cap. 5. S. 2.-cites Hill. 2 E. 2. Re- 
plevin 42. EY 
5 7. Bar a Writ of Treſpaſs was abated Treſpaſs done to the Baron and 
Feme, becauſe the Feme cannot recover Damages for the Treſpaſs done 
to the Baron. Thel. Dig. 29. Lib. 2. cap. 5. S. 4. cites 3 E. 3. It. North. 
Briet 137. | 
8. Precipe quod reddat againſt Baron and Feme; he made Default, and Br. Joinder 
[he] was received, and pleaded, and loſt by Verdict; the Baron and || Action, - 

eme joined in Attaint, and well, notwithſtanding his Default, and bg — 
that he was not Party to the Iſſue. Br. Coverture, pl. 36. cites 16 
Aﬀ. 5. | | 

. Writ of Treſpaſs was maintained by the Baron and Feme of the 
eldeſt Son of the Feme taken and carried away. Thel. Dig. 29. Lib. 2. cap. 
5. S. J. cites Mich. 30 E. 3. Brief 300. | 

19. Baron and Feme ſhall not join ina Replevin, becauſe the Feme cannot S.P. Br. Res 

have Property in Goods during Coverture ; Ouære of Goods which ſhe Plein, pl. 


has as Executrix; for there it ſeems that they ſhall join. Br. Baron and rats 
Feme, pl. 85. cites 33 E. 3. and Fitzh. Replegiare 43. Wet Its. 
tarn de 


avers, pl. 51.——The Baron and Feme ſhall join in Replevin of G.ods of the Feme taken dum ſola fuit; 
Br. Baron and Feme, pl. 85. cites Fitzh. Recaption 31. PL N - 


11. If Feme Tenant by Statutes Merchant is ouſted, after which /be takes 
Baron, the Baron alone may have the Suit, and they may joip if they 
will; for the Thing is only a Chattel real, which the Baron alone may 
give or forfeit. Br. Baron and Feme, pl. 59. cites 39 Aff. Tr. 
12. Baron and Feme may have Debt upon an Obligation made to them, For being 
and may join in Action, Br. Dette, pl. 224. cites 43 E. 3. 10. | _ Sg, 
u 

ſhe carmot diſagree to it prog the Coverture. Br. Agreement, pl. 5. cites S. C. and 3 H. 6. 37. 
Fitzh. Brief 19. accordingly. They may join. Br. Baron and Feme, pl. 55. cites 39 E. 3. 5. 
A Writ of Debt was adjudged good, brought by Baron and Feme, bon an Obligation made to tbem 
t<vo during the Coverture Thel. Dig. 30. Lib. 2. cap. 5. S. 21. cites Mich. 12 R. 2. Brief 639. And that 
fo agrees Hill. 43 E. 3. 10. and Hill. 85 E. 2. 6 and 3 H. 6. 23.3”. and Mich. 16 E. 4 8. but ibid, 
S. 22. ſays the contrary is held by Finch, 48 E. 3.12. —— Per Cur. they may well join in the Ac- 
tion, by which the Defendant was awarded to anſwer; and per Babb. the Baron alone might have 
brought the Action if he would. Quzre inde. Br. Baron and Feme, pl. 2. cites 3 H. 6. 37. Br, 
Baron and Feme, pl. 50. cites 15 E. 4. 9. by Piggot. ET” 


CEO. no . r AGGIE rok. fant — 2m £ RES 
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13. Where nothing is to be recovered but Damages, the Baron alone ſhall 4. Decies 

have the Action. Br. Baron and Feme, pl. 1). by Brooke, 4 ape a 
brought 

the Baron and Feme, and becauſe the Feme was named, the Writ was abated; Quod Nota. Br, Ba- 

ron and Feme, pl. 17. cites 43 E. 3. 16. | | Ys 

So where a Leaſe was made to Husband and Wiſe of an antient Mill, where the Inhabitants of ſuch 

Houſes uſed to grind their Corn, and for not grinding they brought an Aion againſt them, it ſeems by a 

Note of the Reporter, at the End of the Caſe, that he thought the Action would not lie, being 

brought by the Husband and Wife both, and being only to recover Damages, and not for the Term. Hob. 

189. pl. 233. Trin. 14 Jac. Harbin v. Green. | | 


- 


e mae oo Hts 8 by the Baron alone 2 

upon Aſfiſe which paſſed againſt him and his Feme is good. Thel. Dig, pay hace 
29. Lib. 2. cap. 7 S. 9. cites Mich. 47 E. 3 9. and 3 Aſſ. 5. and — 1 
it was ſaid, that it ſhould be good the one way or the other. Hill. 3 Feme; for it 
H. 4. 10. And it was held Mich. 20 H. 6. 1. that they may join in Writ is in a Man- 
of Maintenance done in Bill of freſh Force between the Baron and Feme g Perſonal. 


14. It was adjudged, that Champerty 


MPI de Profits, 
5 * TECC 
4 E. 4. 30 — Br. Baron and Feme; pl. 50. cites 15 E. 4 9. S. F. 


15. Covenant 


84 Baron and Feme. 
Br. Baron 15. Covenant was brought by Baron and Feme, and counted that the 


and Feme, Defendant leaſed to them = Years, and after _— them &c. and this 


17 awarded to be well brought, for it the Baron die, the Feme ſhall have 


accordingly, the Term. Br. Covenant, pl. 10. cites 47 E. 3. 12. 


and thar rhe | 
Feme ſurviving ſhall have the Term, if the Baron dies without demiſing it. Thel. Dig. zo. 
Lib. 2. cap. 5. S. 19 cites 8. C. but ſays it was held, Mich. 2 H. 4.6. that one who holds a Ma- 


nor in Right of his Feme, ſhould have Writof Covenant for non Performance of divine Service in the 
Manor &c. alone without naming his Feme. 


see [ 16. If Obligation be made to Alice, Feme of R. D. it is good, and the 

Howell v. Baron may releaſe it, and both may have Action, and if the Baron dies 

Maine. the Feme ſhall have the Action if the Baron has not releaſed. Br. Baron 
and Feme, pl. 24. cites 48 E. 3. 12. per Belknap. 

Br. Dette, 17. Baron and Feme ſold the Land of the Feme for 201. and Jevy'd 4 

pl. 198. cites ine accordingly, and yet, per Wich, the Action of Debt ſhall be brought 

S. C. by the Baron alone, tor it is his Grant alone, and it he dies his Exe- 
cutor ſhall have Action and not the Feme ; Quære, for Finch was ab- 
ſent, and the Reporter agreed with Wich. Br. Baron and Feme, pl. 
25. Cites 48 E. 3. 18. ; 

It was held 18. Writ of Raviſhment of Ward was maintained for the Baron alone, 

2 = who had the Ward in Right of his Feme &c. Thel. Dig. 29. Lib. 

Aicha due 2, cap. 5. S. 7. cites Trin. 48 E. 3. 20. 

'Feme,ſhould 19. And a Writ of Raviſhment of Ward was maintained for the 

not have Baron and Feme, where the Ward was granted to them two. Thel. Dig. 

Writof Ra- 29. Lib. 2. cap. 5. S. 7. cites Hill. 14 H. 4. 24. 


_—_— of 
ard as Guaadian in Socage, where he has the Ward by Reaſon of his Feme. Thel. Dig. 29. Lib. 
2. cap. 5. 8. 8. cites Hill, 7 R. 2. Brief 634. 

The Baron and Feme ſhall join in Writ of Intruſion of Ward. Thel. Dig. 29. Lib, 2. cap. 5. 


S. 8. cites Mich. 22 R. 2. Brief 937. 
The Baron alone brought Raviſhment of Ward, for a Ward he had in Right of his Feme, and the 


Writ was held good; but there it is ſaid, that otherwiſe it is in Right of Ward ; but it is ſaid there 
(Quzre) and at laſt it was agreed that the Action ſhould be allowed, but the ſureſt Way is to have 
both join. Ow. 83. cites 43 E. 1. Statham. | 


* As Treſ- 20, Where the Releaſe of the Baron is a good Plea, ſuch Actions may 
pu Os be brought by the * Baron only, and may be brought by the Baron and 
Trees, cha- Feme alſo. Br. Baron and Feme, pl. 28. cites 50 E. 3. 13. 


fing in his | | 
Wien, breaking his Houſe and the like. Br. Baron and Eeme, pl. 64. cites 43 E. 3. 8. 16. 


21. Writ of Treſpaſs was maintained by the Baron alone, where the 
Tenure was of him and of his Feme. Thel. Dig. 29. Lib. z. cap. 5. S. 6. 
cites Hill. 6 R. 2. Brief 633. And that ſuch Writ was adjudged good 
brought by both, Mich. 15 E. 4. 9. 

The Goods 22. Baron and Feme were diſſeiſed and“ robbed, and both join in A(- 
upon the £7 though the Goods of the Baron were carry'd away, and both re- 


2 covered the Land and Damages, yet the Baron recovered for the Goods 


away by the carry d away alone; Br. Joinder in Action, pl. 98. cites 11 H. 4. 16. 
Diſſeiſor, 7. 

H. 6. 16. b. S. C. cited by Weſtbury J. and Cheine Ch. J. to the ſame Intent. Fitzh. Judg- 
ment, pl. 70. cites 8. C.-——Br. Judgment, pl. 20. cites S. C. Br. Damages, pl. 51. cites 
S. C.—— 2 Inft. 236. cites ſame Caſes, and ſays it is worthy of Obſervation. Show. 346. cites 
S. P. and intends the. S. C. but is much miſprinted. | 


Br. Waſte 23. Waſte by the Baron and Feme f a Leaſe made by them during the 
57 f Coverture. Eller demanded Judgment of the Writ, becauſe Feme Coverc 
ſays that cannot make a Leaſe ; and yet becauſe ſne may receive the Rent after 
Anno 9 H. the Death of the Baron, and make Avowry and Diſtrain &c. there- 
| + 05 fore the beſt Opinion was, that the Writ lies well; for it ſhall be ſaid 
e | | PE N the 


- 


Paron and Feme. 


the Leaſe of the Baron and Feme till the Baron be dead; for the Feme Baron cl 


cannot agree nor diſagree in the Life of the Baron. Br. Baron Þrought the 


Acti 
and Feme, pl. 4. Cites 3 H. 6. 53. Fre 8 and 


bh 5 name the 
82 Feme, therefore the Writ was abated, Quod Nota. 


24. Maintenance was brought by the Baron and Feme, upon freſh Force Br. Baron 
of Land which was de Fure Uxoris, and therefore the Feme may and Feme, 


join by the beſt Opinion, by which the Defendant paſſed over, but via _ 
nor by any Award. Br. Baron and Feme, pl. 6. cites 20 H. 6. 1. Br. Joinder 


| in Action, 
pl. 3. cites 8. C.— It was held, that where the Baron and Feme had brought Action of Debt, that 


they might join in Maintenance where the Judgment was to anſwer as to the Writ. Thel. Dig. 29. Lib. 2. 
cap. 5. S. 10. cites Trin. 7 E. 4. 15. | 


25. Baron and Feme ſhall not have a Writ of Treſpaſs of the Goods of 
the Feme taken before the Marriage, and of the Goods of the Baron taken 


after; per Newton. Thel. Dig. 107. Lib. 10. cap. 15. S. 24. cites 
z. 


3 
26. In Treſpaſs by Baron and Feme, of Battery done to them both, Thel. Dig: . 
after Verdict ound that both were beaten, the Writ abated as to the 29. Lib. 2. 


Battery of the Baron, and for the Battery of the Feme they recovered — 8 87 


their Damages. Thel. Dig. 238. Lib. 16. cap. 10. S. 53. cites Hill. 9 and that fo it 


E. 4. 54 appears, 22 


| Aſſ. 60 & 87. 
that the Baron and Feme may = in Treſpaſs of the Battery of the Feme.— Thel. Dig. 107. Lib. 10. 


cap. 15. S. 24. Cites S. C. The Damages were ſeverally tax'd, and adjudg*d good as to the Battery 
of the Feme, but not of the Baron. | 

The Husband and Wife could not join in an Action of Treſpaſs for beating them both; but if the Ver- 
dict finds the Defendant Guilty as to beating the Wife, but as to the Husband, Not Guilty, this cures 
the Miſtake. 2 Vent 29. Paſch. 28 Car. 2. C. B. Hocket v. Stegold. ——2 Mod. 66. Hocket v. 
Stiddolph, S. C. held accordingly. | | 

They may join in Action of 4ſſault and Battery of the Wife; 11 Mod. 264. pl. 3. Hill. 8 Ann B. R. 
Todd & Ux. v. Redford. S8. P. Br. Treſpaſs, pl. 190. Cites 9 E. 4. 51. but not for Battery of the 
Baron. Br. Baron and Feme, pl. 54. cites 9 E. 4. 52. S. C. but the Baron of this ſhall have 
Action alone; and becauſe not, therefore the Writ was abated for this Part; Quod Nota. 
Br. Brief, pl. 448. cites 9 E. 4. 51. S. C. Br. Damages, pl. 8 5. cites S. C. 

But per Powell J. they cannot join in ſuch Action for beating both, but it may be helped by Ver- 
dict ſeparating the Damages. 11 Mod. 265. in Caſe of Todd & Ux. v. Redford. S. P. Br. T reſ- 
paſs, pl. 190. cites 9 E. 4. 51. S. P. Br. Damages, pl. 85. cites 9 E. 4 51. 


2. Where the Feme after the Death of the Baron may have Action, there 4s where an 


they may join; Quod Nota. Br. Baron and Feme, pl. 50. cites 15 m is 
E. 4. 9. per Brooke, © a 


Baron and 


| Ftme, both 
may have Action, and the Baron alone may have Action. Br. Baron and Feme, pl. 50. cites 15 E. 


49. So of Treſpaſs upon the Land of the Feme, Maintenance, and the like. Ibid 


28. Debt by Baron and Feme of Arrears of Account, and accounted See (S) pl. 1. 
that the Defendant was Receiver to the Feme, when ſhe was Sole, to render | 
Account, and that the Baron and Feme aſſigned Auditors after the Eſpouſals, 
and was found in Arrear Ec. and the joining of the Baron and Feme, 

ood by the Opinion of the Court; for the Cauſe of Action commenc'd 

y the Feme, and the Aſſignment of the Auditors is purſuant and 
ng by the Feme. Br. Baron and Feme, pl. 60. cites 16 E. 
4- 8. | 

29. A Writ of Treſpaſs of falſe Impriſonment was maintained for 
the Baron and Feme, of the Iinpriſonment of the Feme &c. Thel. Dig 
29. Lib. 2. cap. 5. S. 3. cites Mich. 6 E. 3. 276. and that ſo agrees Hill 
43 E. 3. 3. and by the Baron alone, 22 E. 4. 44. 

30. The Baron and Feme joined in Detinue of Goods bailed by the 
Feme before the Coverture, 'Thel. Dig. 30. Lib. 2, cap. 5. S. 26, cites 
Mich. 21 H. ». 29. 


2 3 I, B, 


* „ 
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31. B. the Wife of A. gave to C. 10 l. in Conſideration that C. ſhould 
marry her Daughter. C. promiſes the Wife that if he did not marry the 
Daughter, he would repay the 10l. C. did not marry the Daughter 
A. and B. brought Action againſt C. and held good; tor the Agreement 
of A. makes the Promiſe good to A. ab initio, and it being made to the 
Wite, they may join in the Action. Cro. E. 61. pl. 4. Mich. 29 & 4- 
Eliz. B. R. Pratt v. Tay lor. | ; 

32. The Books agree, that for Perſonal Things they cannot join; but 
for Perſonal Things in Action, it is in the Husband's Election to join 
the Wife or not; per Gawdy, and Judgment accordingly. Cro. E. 
133. pl. 10. Paſch. 31 Eliz. B. R. Arundel v. Short. 1 
e 33. If the Husband is ſeiſed or. poſſeſſed of a —_— in Right of his 9 
Cro. E. Wife, or in Fointure with him, they may join in an Action for not ſettinz 
608. pl. 9. out Tythes. Adjudged and affirmed in Error. Moor 912. pl. 1289. Hill. 
and all the 34 Eliz. B. R. Wentworth v. Criſpe. R 


Juſtices 2 
were of the ſame Opinion. 


A Leaſe was 34. Husband and Wife, ſeiſed of a Houſe and Lands in Right of the 
made by Wife, made a Leaſe thereof tor 21 Years, and the Leſſee covenanted tor 
or himſelf, his Executors &c. to build a Brick-Wall upon Part of the Lands, 
which the The Leſſee afterwards aſſign'd his Term to B. who aſſign'd it to C. 
Leſſee cove- and the Husband and Wife joined in an Action againſt the Aſſignee of 
| nanted with the Aſſignee of the Leſſee, for not building the Wall. Admitted per 
_ be Cur. that the Action was well brought by both. 5 Rep. 16. Paſch. 35 


Husband a- Eliz. B. R. Spencer's Caſe, alias, Spencer v. Clark. 


lone brought | i | A 
Covenant, Quod teneat ci Conventionem, 8 to the Form &c. of a certain Indenture made be. 
tween him on the one Part, and the Defendant on the other Part. After Verdict it was moved in Ar- | 
reſt of Judgment, becauſe of this Variance ; bur the Plaintiff had Judgment; for the Indenture being 
by both, it is therefore true that it was made by the Husband, and he may refuſe quoad her, and bring 
the Action alone, 2 Mod. 217. Paſch. 29 Car. 2. C. B. Beaver v. Lane, . 


35. In Trover and Converſion of a Deed of a Rent-charge, granted to the 
Wife dum ſola fuit, and that the Deed came to the Hands of the Defen- 
dant aſter the Coverture. It was faid by the Court, that the Action 
was well brought by them 2; for the Action ſhall ſurvive ; for other- 
wiſe a grand Inconvenience would enſue to the Wife; for if the Huſ- 
band only ſhould recover, and after die, his Executors would have Exc- 
cution for the Damages, and not the Wife; and Judgment was given ac- 
cordingly. Noy Jo. 39 Eliz. C. B. Ruſlel and his Wife's Cale. 
36. Baron and Feme cannot bring Trover, and ſuppoſe the Poſſe/Fon in 
them both; tor the Law, in Point of Ownerſhi p, transfers all the Intereſt 
to the Baron; per tot. Cur. Yelv. 166. Mich. 7 Jac. B. R. in Caſe of 
Draper v. Fulks. | 
4 hou 80. 37. In Falſe Impriſonment, reſolved if an Action be brought 274in/ 4 
C. adjudg'd 7754ow, who is found guilty, and before e ſhe takes Husband, the 
accordingly. ? 5 
Bron}. Capias ſhall be awarded againſt her, and nor againſt her Husband ; and 
226. S. C. for ſuch Impriſonment of the Wife upon the Capias, the Action will no: 
adjudg'd. lie for the Husband. Reſolved per tot. Cur, Cro. J. 323. pl. 1. Trin. 
3. P | 
11 Fac. B. R. Doyley v. White. : | 
Roll Rep. 38. A. ſeiſed in Fee, and made a Leaſe for Years to V. the Defendant, 
2. pl. 23- and afterwards convey'd. the Reverſion to N. the Plaintiff and his Wife in 
Vaart SC Fee, W. attorn'd, the Leaſe expired, and the Husband alone brought 
and the Ac- Debt for Rent arrear. Haughton J. at firſt thought the Action ought 
tion held to be brought by both, notwithſtanding the Term was ended; and ſaid 
to be well jr hath been agreed that if the Term had Continuance, he ought to have 
— joined her with him; bar afterwards he thought the Action well 
Court ſeem'd brought, and that there is no Difference where they are Aſſignees of the 
to ſay (as the Reverſion, and where they are Leſſors, as to bringing Debt for the 


Rent; 


Plaintiff. Cro. J. 501. pl. 11. Mich. 16 Jac. B. R. Guy v. Liveſey. 


Mm 
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Rent; and his ſuing alone, in this Caſe, is not in regard of his Eſtate Reporter 


with his Wife, bur of the Thing to be recover'd by him, viz. the Rent, ſays he un- 


which he only is to have; and all the other Judges held the Action well — 
brought, and Judgment for the Plaintiff. 2 Bulſt. 233, 234. Trin. 12 the Baron 
Jac. Nooth v. Wyard. might have 
Action a- 
lone, tho? the Leaſe had been continuing; whereas in this Caſe the Term was ended; and tho' it was 
objected that he named himſelf Afhgnee, and that it appears that he and his Wife were Aſſignees, yet 
er Cur. the Plaintiff ſhall recover; for this is only Surpluſage, and ſo it was adjudged. But 2 
alſt. 234. Doderidge ſaid, that if he had brought the Action as Affignee, by an Aſſignment made to 
him alone, whereas the Reverſion was aſſigned to him and his Wife jointly, it had not been good; 
but the Action being brought generally by him alone, is good, and he ought not to ſhew himſelf 
to be Aſſignee, 


— 


39. J. S. and his Feme brought Trover and Converſion, and counted 8. C cited 
that they were the Goods of the Feme dum ſola, and that ſhe loſt them, by Coke Ch, 
and the Detendant found them; and afterwards they intermarried, and J. 2 Bulſt. 


then the Detendant converted them. Adjudged againſt the Plaintitts, pe iy. 


becauſe, notwithſtanding the Trover of the Defendant, the Property —S. P. and 
continued in the Feme; and then by the Intermarriage the . was after a Ver- 
in the Baron, and then the Baron ought to have brought the Action alone, dict tor the 
5 3 ; , a Plaintiff it 
withour his Feme. Cited by Coke Ch. J. Roll Rep. 45. Trin. 12 Jac. 
was objected, 
B. R. as Shuttleworth's Caſe. that Trover 
being laid 
before the Marriage, and the Converſion after, they ought not to join in this Action; but the Husband 
alone ſhould have brought ir, becauſe the Converſion 1s the Cauſe of Action. Bur per Cur. it is good 
with or without the Wife; for the Trover gave the Beginning of the Action to the Wife, though the 
Converſion is the compleat ing of the Cauſe of Action. 2 Lev. 107. Trin. 26 Car, 2. B. R. Blackburne 
v. Graves, —— Mod. 120. pl. 22. S. C. but 8. P. does not appear. — Vent. 260. pl. 261. Batmore 
v. Graves, S. C. & S. P. held accordingly, and Judgment for the Husband. 3 Keb. 263. pl. 11. 
S. C. but S. P. does not appear. Ibid. 329. pl. 24. Blackborough v. Graves, S. C. & S. P. ad- 


judged for the Plaintiff S. C cited 1 Salk. 114. pl. 1, ——S. C. cited Gilb. Equ. Rep. 100. Arg. 
8. C. cited Arg. Chan. Prec. 414. — 


40. Caſe by Husband and Wife, for preſenting them in the Spiritual Cro. J. 353. 
Court, upon Oath, for making Hay on Midſummer-Day in Time of Divine - 11. 
Service, Which was falſe. The Defendant juſtified that they did make 5 » wh 
Hay on that Day &c. The Iflue was found for the Plaintiff. Ir was obe 8 © 
moved that the Husband and Wife cannot join in this Action; for the The Pre- 
falſe Oath againſt the Husband could not be jo againſt the Wife ; but Coke ſentment 
Ch. J. ſaid that here it is well enough; but he doubred whether an —_ | 
Action ties for this at Common Law. Curia adviſare vult. Roll Rep. ona 
108. pl. 48. Mich. 12 Jac. B. R. Anon. The Court 


: Þ | doubred 
whether the Action was maintainable, and therefore it was adjourned. 


41. Treſpaſs of Aſſault and Battery of the Plaintiff, nec-non 
ing and beating the Plaintiff *s Wife, per quod conſortium amiſit Uxoris ſuæ fn. No G 
for 3 Days. After Verdict for the Plaintiff as to both Points, it was ee 
moved in Arreſt of Judgment, That the Husband ought not to join the for the 
Battery of his Wife with that done to himfelf, but ought to join her in Plaintiff. — 
this Action; becauſe the Battery being done to her, the ought to have grad and 
the Damages if ſhe ſurvive the Husband ; but per tot. Cur. the Action — 4 3 
is well brought by the Husband alone; for *tis not only for the Harm Aſſault and 
done to his Wife, but for his particular Loſs of her Company for 3 Days, Battery, per 
which is only a Damage and Loſs to himſelf; and Judgment tor the 7% con/or- 

tim amiſit; 
for the Per 
: ; ; | Jod, in ſuch 
2 4 the Giſt of the Action; per Powell J. 11 Mod. 265. Hill. 8 Ann. B. R. in Caſe of Dodd v. 
edrord, a 


Action by the Baron alone, for Battery of the Feme por quod conſortium amiſit, was held good; 
a 


* a like Judgment was affirmed in the Exchequer- Chamber. Jo. 440. pl. 7. Trin. 15 Car. B. R. 
non. | | 


aſſauli- 2 Roll Rep. 


42. Aſſump- 


88 Baron and Feme. 


2 Roll Rep. 42. Aſſumplit by Baron and Feme. The Defendant recerved of the 
237. 5 C. Plaintiffs Money by the Hands of the Plaintiff's Wife. The Detendanr 
N promiſed unto them to pay it at ſuch a Day, and alleged the Breach for 
s C Bo Non- payment, Ad Damnum eorum. After Verdict it was moved that 
judged that the Promiſe was void, being tor Monies of the Husband and Wite, and 
the Action cannot be Ad Damnum corum. It was anſwer'd, that it may for Mo- 
cid not he nies due to the Wife dum ſola &c. but it was held, that it ſhall not be 


_ _ ſo intended, unleſs it had been thewn ; and Judgment for the Defendant. 


Plaintiff's Cro. J. 644. pl. 6. Mich. 20 Jac. B. R. Abbor v. Blofield. 


Counſel x 
pray d that Judgment be enter'd, in order to bring a new Action, and declare better; for he ſaid that 


the Truth was, that the Promiſe was made to the Wife during Coverture; and fo it ſeem'd to Dode- 
ridge J. that the Action might then be brought againſt both. 


RY 


43. Baron and Feme brought Eſcape, whereas the Baron alone arreſted 
the Priſoner with a Latitat, which he rook out in his own Name only ; 
and now in the Declaration on the Eſcape, he declares that he rook our 
the Latitat ea Intentione to charge the Priſoner on a Bond made to the Feme 
dum ſola ; and held good by 3 Juſtices, abſence the other. 2 Roll Rep. 
312. Paſch. 21 Jac. B. R. Anon. | 

* Where the Life is not concerned, As where Feme commits a Treſ- 

8, the Baron and Feme mult be joined ; bur where it concerns Life, 
as in Caſe of Felony done by the Feme, the Appeal ſhall be againit the 
Feme only. Jenk. 28. pl. 53. | 

Jo. 376. pl. 45. The Husband eovenanted to fland ſeiſed &c. to the Uſe of himſelf 
1 and his Wife for their Lives, for her Fointure, and after to his Son and 
S C ara ag. Heir, excepting the Timber Trees, ſaving that his Wife ſpall have the 
judged that Strowds and Leppings, and died, and the Widow married again. The 
the Action Son and Heir of the firſ# Husband cut down five Oaks, and the ſecond Hus- 
= 3 band and his Wife brought Caſe againſt him, ſetting forth, that they loft 
the Baron) the Benefit of the Loppings. After Verdict it was moved, among other 
only. Things, that the Action is brought by the Husband and Wife, where- 
8. C. cited by as it ought to be brought by the Husband alone, becauſe the Wrong 
_ wee" was done to his Poſſeſſion, and he alone might have releaſed the Da- 
oY SC mages; bur adjudged well brought by both; for he having the Land 
cited by Ven- in Right of his Wite, the may join with him in the Suit for the Da- 
tris J 2 mages, and ſhe ſhall have the Damages and the Action alſo it the ſur- 
Vent. 195.— vive her Husband. Cro. Car. 437, 438. pl. J. Hill. 11 Car. B. R. 


1 1 6FTregmiell v. Reeves. 


Cited, and 28 
ſays, that tho the Wrong was done to his Poſſeſſion, and he might have relcaſed, yet becauſe there 
was alſo a Wrong to the Inheritance, they ought both to join.—4 Mod. 156. S. P. cited, and ſeems 
io intend 8. C. that they may both join, and ſeems to be admitted by the Court. 


See Tit. Ac- 46. A. promiſed B. the Wife of C. that it B. would procure C. to le- 
n vy a Fine of ſuch Lands, that he would give the Wife a riding Suit. 
Is r Ly Roll Ch. J. ſaid it was adjudged, that the Baron and Feme cannot 
cet v. Chil- Join in an Action for Breach of this Promiſe. Sty. 298. Mich. 1651. in 
ders contra, the Caſe of Cotterel v. Theobalds. 
| 47. A. promiſed B. that if B. would marry M. A's Siſter, that he 
would make good a Legacy given to M. by her Father's Will, and 
would alſo give to her 40 l. at her Age of 18. This Promiſe was made to 
B. and for B's Benefit, and the ſole Conſideration ariſes from B's mar- 
rying M. and fo the Action ought to be brought by B. only. Sti. 29). 
Mich. 1651. B. R. Cottrel v. Theobalds. 
8. A. in Conſideration of his Daughter's Diet, and being taught 
Needle-work by the Wife, and of a Bond to be enter'd into by the Husband 
zo J. S. promiſes to give them ſo much; they may join. 2 Sid. 138. 
Hill. 1658. B. R. Fountain v. Smith, 
49. A 
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"3p. A Man and his Wife, who kept a Victualing-Houſe, joined in Keb. 733. 
an Action againſt the Detendanr, for ſaying to her, Thou art a Baud to ney * 
thine own Daughter, per quod J. S. who uſed to come to the Houſe, for- does not ap- 


bore dc. ad damnum ipſorum. After a Verdict for the Plaintiff, the Judg- pear. 
ment was ſtayed, becauſe the Words were not actionable but in reſpect Ibid. E. pl. 
of the ſpecial Loſs which is to the Husband only, Lev. 130 Mich. wy 


16 Car. 2. B. R. Coleman & Ux. v. Harecourr. accordingly; 

and per 
Hyde, tho” it be found that they both kept the Houſe, yet the Wife does it only as 10768 end the 
Intereſt is only his; to which T wiſden agreed, and Judgment was ſtayed. 55 : 
So ſaying of an Inn-keeper's Wife that ſhe was a Whore &c. and had a Baſtard by T. per quod he 
loſt his Cuſtom, ad Damnum ipſorum, was not good; for they ſhould _ —_ in the per quod, and 
yet, the Words being actionable in themſelves, they might join in the Action; and Judgment was 
ſtayed. 2 Keb. 387. pl. 63. Trin. 20 Car. 2. B. R. Harwood v. Hardwick. 

For Words not a&ionable in themſelves, but only in reſpect of collateral Damage, being ſpoke of the 
Wife, the Baron muſt bring Action alone, and if the Wife be joined with him, the Judgment will be 
arreſted for it, tho* after Verdict. Sid. 346. pl. 11. Mich. 19 Car. 2. B. R. Anon. 

In Action for Words by Baron and Feme, after Verdict it was moved in Arreſt of Judgment, that 
the Concluſion was ad Dampnum ipſorum, and 3 Juſtices held the Concluſion of the Count to be well, 
which Wythens J. denied; for he ſaid, if an Inn keeper's Wife be called a Cheat, and the Houſe 
loſes the Trade, the Husband has an Injury by the Words 28 of his Wife, but the Declaration muſt 
not conclude ad Dampnum ipſorum. 3 Mod. 120. Hill. 2 & 3 Jac. 2. B. R. Bald win v. Flower. 


30. In Actions for Torts that will ſurvive to the Wife after the Death The Action 
of the Baron, the Wife ſhall be joined, and in no other Caſe; Per Twiſ— — — al 
den J. Sid. 224. pl. 14. Mich. 16 Car. 2. B. R. Stanton v. Hobart. vis for Fa 

tery of the 


Feme, and tearing ber Coat, and was laid ad Damnum idſorum, and therefore Judgment was ſtaid. Sid. 
224. Staunton v. Hobart. | 


51. In Action of Battery by the Husband and Wife for Impiiſonment 
of the Wifetill he kad paid 101. Exception was taken that the Husband 
and Wite could not join; ſed non allocatur; and Judgment for the 
Plaintiff. 2 Keb. 230. pl. 4. Trin. 19 Car. 2. B. R. Brown v. Tripe. 

' 52. Caſe by Husband and Wife 2 an Executor, upon a Promiſe Sty. 9 Hel- 
by his Teſtator after Coverture, in Conſideration of the Marriage had at v4 Ton 
his Requeſt, to pay 81. per Annum to the Wife during tht Coverture. Af. ment Was r 
ter a Verdict ic was moved, that it ſhould have been brought by the reſted till 
Husband alone, becauſe the whole Benefit is to him, che Promiſe being the other 
made ſince the Marriage. Judgment was ſtay d, but on moving it again you .— 
it was adjudged, that it is in the Election of the Husband to bring the to the con- 
Action in his own Name, or to join his Wife. Allen 36, 37, Hill. 23 trary. 
Car. B. R. Hilliard v. Hambridge. | 

53. Trover was brought by Baron and Feme of 100 Load of Word of the 
Feme, and the Conver/ton was laid after the Marriage. It was moved, 
that ſhe ought not to have joined with her Husband ih the Action. But 
the Court held, that in Regard the Trover was laid to be before the Mar- 
riage, which was the Inception ot the Cauſe of Action, ſhe might be 
joined; and Hale ſaid the Husband might bring the Action «lone, or 
Jointly with his Wife; and the Plaintiff had Judgment, Vent. 260. 
Trin. 26 Car. 2. B. R. Batmore v. Graves. 

54. It was held by Saunders Ch. J. that Baron and Feme ought nor 
to join in Treſpaſs for an Aſſault on the Feme, if the ſame were wirh her 
Conſent ; tor where they join the Action ſurvives. Now here, if the 
Husband dies, the Wite cannot proceed, cr begin de novo with this 
Action, becauſe it was with her own Conſent, and in ſuch Caſe th re- 
fore the Husband may, and ought to bring the Action alone upon his 
N Caſe; for tho the Wife conſent, that will not excuſe the De- 

endant, for ſhe hath not Poteſtatem Corporis ſui ; and Holt ſaid, that 
the very laſt Aſſiſes the Ld, Ch. Baron over-ruled him in that very Ex- 

| Aa ception 


Baron and Feme. 


And ſo it 
ſhall be if 
it was after 
the Seve- 


rance; per 
Cur. Abel 
Dig. 185. Lib. 12. cap. 12. S. 2. cites Paſch. 32 E. 3. Brief 292. 
of the Demandants cho is ſever'd takes Baron after the laſt Continuance, the Writ ſhall not abate. Thel. 


Dig. 185. Lib, 12. Cap. 12. S. 2. cites Trin. 39 E. 3. 21. but adds Quere. 


the Husband for a Battery on the Husband. 2 Ld. Raym. Rep. 1208. 4 


(T. 2) Actions &c. commenced by or againſt Feme 


ception, and ſo ſaid Serjeant Jefferies, that the Ld. Hale had done; but 
the Ld. Ch. J. Vaughan did allow it, and always held they could not 
join. 2 Show. 255. pl. 262. Hill. 34 & 35 Car. 2. B. R. Rogers & 

x. v. Goddard, 

55. Judgment in C. B in Treſpaſs by Husband and Wife for taking 
away their Goods was reverſed, becauſe the Wife ought not to join. 7 
Mod. 105. Mich. 1 Annæ B. R. Wittingham v. Broderick. 

56. Caſe by Husband and Wfe for maliviouſly indiffing the Wife of a 
Riot ; the Husband counted that his Wite was of good Reputation, and 
that this was with Intent to leſſen ir, and that he was put to great 
Charge. The Court held it no Scandal to be guilty of a Treſpaſs, and 
as to the other, they inclined, that the Husband alone ought to have 
brought the Action, becauſe he alone could be put to the Charges; but 
they delivered no Poſitive Opinion. 7 Mod. 104. Mich. 1 Ann. B. R. 
Harwood v. Parrot. 

57. The Plaintiffs brought an Action of Aſſault and Battery for a 
Battery committed on them both; judgment by Default, and a Writ of 
Inquiry was executed the 17th of May 1705. and intire Damages, viz. 
71. 108. was given; and on the Return of the Writ of Inquiry Judg- 
ment was arreſted, becauſe the Wife cannot be joined in an Action with 


Mich. 4 Ann. Newton & Ux. v. Hatter. 

58. Feme covert ſued ſingly upon the Statute of Diftributions, and a 
Prohibition was moved for, becauſe it was a Property ſo veſted in the 
Husband that he might releaſe it; but the Court denied ir, becauſe 
this was a Choſe en Action which ſhall ſurvive to the Wife, and the joining 
of the Husband would be only for Conformity; and that tho? the Spi- 
ritual Court ought to conform their Proceedings to the Rules of the 
Common Law, yet that is in Matters 1 Subſtance, and not of Form, as 
_ moſt certainly was. 10 Mod. 63. Mich. 10 Ann. B. R. D'geth and 

aux, 

59. Husband and Wiſe join in Action for Money ent by him and his 
Wiki by his Conſent ; Per Cur. the Wite ought not to be joined unleſs 
there had been an expreſs Promiſe made to her, or unleſs the Cauſe of 
Action did ariſe on her Skill or Knowledge. 8 Mod. 199. Mich. 10 
Geo. 1. King v. Baſingham. 


* 
— — — 
— 


ſole, who marries pending the Action &c. 


1. F one of the Demandants takes Baron pending the Writ, it ſhall abate 

for all. Thel. Dig. 185. Lib. 12. cap. 12. S. 2. cites Mich. 9 E. 
3. 470. and 29 E. 3. 22. Contrary it was adjudged Mich. 12 E. z. 
Brief 258. 

2. In Scire Facias by 2 Parceners, the one was ſummon d and ſever'd, 
and the Tenant ſaid that ſbe who was ſever'd took Baron pending the Writ, 
and before the Severance, by which all the Writ abated. Thel. Dig. 
185. Lib. 12. cap. 12. S. 2. cites Paſch. 32 E. 3. Brief 292. 


But it was adjudged that if on? 


3. Writ 
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3. Writ ſhall not abate by the taking of Baron after Verdict in Pais, 
and before the Day in Bank, and Judgment. Thel. Dig. 185. Lib, 12. 
cap. 12. S. 5. cites Mich. 4 H. 4.1. N 

4. But Gaſcoign ſaid that it has been a great Quęſtion, if a Feme Ap- 
pellant who takes Baron after Fe and 7 Execution, may pray 
Execution. Thel. Dig. 185. ib. 12. cap. 12. S. 6. cites Hill. 11 H. 4. 
48. but ſays that Huſſey and Brian were clearly of Opinion that ſhe 


might demand Execution in ſuch Caſe, notwithſtanding the Eſpouſals. 


Mich. 21 E. 4. 87. 


5. Feme Covert, who was ſole the Day of the Writ purchaſed, waged Br. Ley 
her Law of Non-ſummons in Formedon, without the Baron, Br. Cover- Gager, pl 
ture, pl. 18. cites 12 H. 4. 24. E 0 C 

6. If it be pleaded, that the Feme Plaintiff has taken Baron pending 
&c. ſhe may ſay that this Baron is now dead, or that Divorce is made, and 
that ſhe is now ſole. Thel. Dig. 185. Lib. 12. cap. 12. S. 7. cites 9 H. 


which ſhe 
takes, is at- 
| | tached with 
the Action, and therefore muſt plead in Time ; for ſhe cannot by her och] Act de ſtroy another Man's Action, 
1 can the Husband, unleſs he comes in Time; for the Action was well commenced. G. Hiſt of 
199. 


13. If an Action be brought in an inferior Court againſt a Feme ſole, 11 Mod. 142. 
and pending the Suit ſhe intermarries, and afterwards removes the Cauſe & "0 90 
by Habeas Corpus, and the Plaintiff declares againſt her as a Feme ſole, the ar 
may plead Coverture at the Time of the ſuing the Habeas Corpus, be- S C The 
cauſe the Proceedings are here De novo, and the Court takes no Notice Court was 
of what was precedent to the Habeas Corpus; but upon Motion, on the Ke 
Return of the Habeas Corpus, the Court vill grant a Procedendo ; for 28 gr, hl 
tho this be a Writ of Right, yet where it is to abate a rightful Suit, the Defendant ; 


urt 
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92 Baron and Feme. 
but as an In- Court may refuſe it, and the Bail below, to this Suir, which by this 
dulgence for Contrivance he is ouſted of, and poſſibly by the ſame Means of the Debt. 


he Gate, G. Hiſt. of C. B. 198. 


ir ad- ä 
J ned to Hill. Term vext.———1 Salk. 8. pl. 20. Mich. 6 Ann. B. R. Hethrington v. Reynolds, 


C. ruled accordingly. 


6 . 


— 


(T. 3) Actions &c. by Baron and Feme de Fucto, or 
one of them, in reſpect of the other. 


1. IT was ſaid and held, that ia Cui in Vita, or other Action to be 
broug ht of the eme s own Poſſeſſion, it is no Plea to ſay Ne unq ue accou- 
ple &c. and the ſhall demand Simul cum Viro ſuo who is her Baron in 
Fact, and in Poſſeſſion. Thel. Dig. 119. Lib. 1x. cap. 2. S. 11. cites 
Mich. 50 E. 3. 19. | 

2. Where the Statute of 6 R. 2. cap. 6. is where a Woman is raviſhed, 
the Husband Ec. of ſuch Woman ſhall have the Suit &c. this is ſtrict, and 
ſhall be intended the Baron in Poſſeſſion, tho there be good Cauſe of Divorce; 
for he is her Husband till Divorce be had. Br. Parliament, pl. 89. cites 
11 H. 4. 1 

3. * the Marriage is void, for there he is not her Husband, 
and therefore there Ne unques Accouple in law ful Matrimony is no Plea 
by the beſt Opinion. Ibid. | 

4. Contra in Appeal by Feme of the Death of her Husband, or in Dote 
petita, for thoſe are by the Common Law. l1bid. 


(r. 4) Of Judgments confeſſed by or to Feme Sole, 
who marries before Entry of them. 


I. ARRANT of ory to confeſs Judgment to a Feme Sole, 
who married before Judgment entered, whether it could no 
be entered, and How, was the Queſtion. It was agreed it could not be 
entered for the Husband, for that is beyond the Authority given. The 
Courſe is to make Affidavit of the Debts not being ſatisfied, and now the 
Wife could not make ſuch Afﬀidavir ; for the Money might have been 
paid to the Husband, nor could the Husband's Affi davit ſerve, becauſe 
it might have been paid to the Wife before Marriage; but it ſeems the 
Point may be cleared by a ſeveral Affidavit 1 in his Time; and 

. Holt ſaid they had better enter it in the {ol ame as Feme Sole, but 
9 was done. 12 Mod. 383. Paſch. 12 W. 3. Reynolds v. 

avis. 
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— 


(U) Actions againſt Baron and Feme. What may be 
| againſt both. 


1. IF a Trover and Converſion of Goods be brought againſt Baron * See Tir. 
and Feme, in which it 1s ſuppoſed that they found the Goods _ (L) 

and converted them to their own Uſe ; this is not good, for preſently 7, 0 : 
br the Converſion of the Feme, it is to the uſe of the Baron, Notes there. 
and not to the Hſe of the Feme. Tr, 8 Car. B. R. between * Reames ] Cro. J. 
= & Humphrys, adjudged in Arreſt of Judgment, Intratur, Hill, 7 g P, . 
Ear. Rot. 1202. and then was cited one + Neves's Caſe, where ſuch „ C. 
a Judgment was reverſed in Camera Scaccarit for th 


1s Error. Scacc. Hill. 

. 1 . 20 Eliz. S. C. 
and Judgment in B. R. reverſed, but ſays it was ſhewn that this Judgment in B. R. paſſed Sub Silentio 
after Verdict without Exception.— Jo. 16. pl. 2 S. C. and Judgment reverſed.— Palm. 343. Berry v. 
Nevis, S. C. and Judgment reverſed. See Tit. Actions (L) pl. J. 8 C. and the Notes there. 

If Feme Covert takes my Sheep and eats them, or other Goods and converts them, rover lies againſt 
the Baron and Feme, and I may ſuppoſe the Converſion in the Feme only viz. the Tort, though they 
cannot bring Trover, and ſuppoſe the Converſion in both, Quod fuit conceſſum per tor. Cur. Yelv. 
166. Mich. 7 lac. B. R. in Caſe of Draper v. Fulks. —— Mar. 60. pl. 94. Mich. 15 Car. in Caſe 
ot Hodges v. Simpſon, it was ſaid by Jones J. that there may be a Converſion by the Wife to her own 
Ve, as in the principal Caſe there, where the Trover was of Barley, if ſhe bakes it into Bread and eats 
t: herſelf ; and Bramſton Ch. J. ſaid that a Wife has a Capacity to take to her own Uſe; for there 
muſt neceſſarily be a Property in her before the Husband can take by Gift in Law, and therefore as to 
this Point the Caſe was adjorned. — Jo: 443. pl. 4. S. C. adjudged for the Plaintiff The laying 
the Converſion ad uſum ĩipſorum, though naughty; is made good by the Verdict. Mar. 82. pk 134. 
Paſch. 17 Car. Anon. | | 

An Action of Traver is brought againſt Baron and Feme, for a Converſion during the Coverture by the 
Wife. And it was ſaid by the Court, that it was good; for by Jones J. although a Feme Covert 
cannot make a Contract for Goods, nor be N for them, yet ſhe may convert them &c. Noy. 79. 
Newman v. Cheney. Lat. 126, Paſch. 2 Car. S. C. Whitlock J. accorded, Crew Ch. J. ſpoke 
doubtfully, and Doderidge aſſented. 2 


2. Writ of Treſpaſs lies againſt Baron and Feme. Thel. Dig. 45. Lib. 
5. cap. 4. S. 9. cites Hill. 12 E. 3. Brief 670. 
3. Writ of Meſne againſt Baron and Feme, ſuppoſing that the Plaintiff 
held of them in Right of his Feme, and ſo ſuppo/ing the Baron and Feme to be 
Meſnes, and not the Feme &c. and held good. Thel. Dig. 116. Lib. 10. 
Cap. 26. S. 17. cites Mich. 13 E. 3. Brief 642 & 13 R. 2. | 
4. A Writ upon the Statute of Labourers was maintained againſt the Thel. Dig. 
Baron and Feme, upon Retainer of a Servant made by the Baron and 116. Lib. 10 
Feme. Thel. Dig. 45. Lib. 5. cap. 4. S. 15. cites Paſch. 29 Lie 12. 
, Ws Man ſhall not have Action of Debt againſt the Baron and Feme, 
upon Contract made by them. Thel. Dig. 155. Lib. 5. eap. 4. S. 12. Cites 
Hill. 34 E. 3. Brief 923. & Paſch. 2 H. 4. 19. 
6. Detinue of 10 J. of Flax againſt Baron and Feme, and counted 0 
Bailment to both to rebail &c. to the Damage of five Marks, and becauſe 
it is the Detinue of the Baron ny, theretore the Writ was abated. Br. 
Detinue de biens, pl. 22. cites 38 E. 3. 1. 
7. Writ of Detinue does not lie «por a Bailment made to the But where 
8 and Feme. Thel. Dig. 45. Lib. 5. cap. 4. S. 10. cites Hill. 38 2 
. | . * 
ä firſt Baron, 


| B | 2 | | and the com- 
ing to the Hands of the Feme as Executrix ; the Writ ought to be brought againſt her and her ſecond 
Baron jointly, Thel. Dig. 45. Lib. 5. cap. 4. S. 10, cites Trin. 39 E. 3. 22. 


. Ir was held that Wit of Conſpiracy does not lie again/# Baron Nor againſt 


and Feme and a third . Perſon, © 4 Wks that they conſpired Sc, Ds = Tbel 
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Dig 45. Dig. 116. Lib. 10. cap. 26. S. 13. cites Hill. 38 E. z. 3. bur ſays 
Lib. 5. cap. that Morris durſt not Demur thereupon. Paſch. 40 E. 3. 19. 
4 — ET If Writings are bailed to a Feme Sole, and ſhe takes Baron, the 
; Action is well brought againſt both, and ſhall not be compelled 
to bring 1t _ the Baron alone. Br. Charters de terre, pl. 
38. cites 39 E. 3. 17. f : : 
10. It was adjudged that Writ of Covenant does not lie againſt Baron 
and Feme, upon Covenant made by them, by Deed indented. Thel. Dig. 45, 


Lib. 5. cap. 4. S. 18. cites Mich. 45 E. 3. 11. 

11. A Man ſhall not have Action pon Obligation made by them two. 
Thel. Dig. 45. Lib. 5. cap. 4. S. 12. cites Hill. 8. R. 2. Brief 930. and 
Hill. 43 E. 3. 10. | 

12. Writ of Detinue does not lie againſt Baron and Feme, upon coming 
to their Poſſeſſion by Trover. Thel. Dig. 45. Lib. 5. cap. 4. S. 10. 
cites Mich. 13 R. 2. Brief 644. EO 

13. If a Man recovers by Aſiſe againſt a Feme ſole, and after ſhe takes 
Baron, he ſhall not have Rediſſeiſin againſt the Baron and Feme. Thel. 
Dig. 45. Lib. 5. cap. 4. S. 22. cites Mich. 9 H. 4. fl. 

14. Writ of Treſpaſs done by the Feme before the Marriage, and Writ 
of Account of Receipt made by her before the Marriage lies againſt the Ba- 
ron and Feme, Thel Dig. 45. Lib. 5. cap. 4. S. 24. cites Mich 4 E. 


4 — =. 


26. 
15. Debt lies of the Rent upon a Leaſe made to the Baron and Feme, and 
lies againſt both; ſo of Waſte ; for the cannot waive the Leaſe during 
| the Lite of her Baron, Br. Dette, pl. 217. cites 17 E. 4. 7. 
Nox: 19. 16. Debt againſt Husband and Wife for 31. 18s. and counted for 
S. C. Judg- 39 5. upon a Contract of the Wife dum ſola, and for 39 6. more upon an in- 
reed for „mul computaſſet with the Husband. Upon Nil debet it was found for 
the Wife the Plaintiff, but Judgment was ſtay d. Hob. 184. pl. 221. Revel v. 
ſhall not be Gray. | 
ſued for the 17. In Caſe for Words brought againſt Husband and Wile; the Jury 
3 found the Husband Guilty, and the Wife Not. The Court held the De- 
claration ill ; for this cannot be a joint Speaking by Husband and 
Wife, and therefore they ought not to be joined in this Action; and 
there ought to be ſeveral Judgments and Damages it you recover, viz, 
one againſt the Husband, and another againſt the Wife; but here it is 
help'd by the Tone and the Judgmenr in Effect is bur againſt one of 
the Defendants, and ſo Judgment was given for the Plaiatitt; Sty. 349. 
Mich. 1652. B. R. Burchard v. Orchard. 


18. Caſe was brought againſt Husband and Wife, for retaining a Ger- 15 


vant who departed without Licence. At the End of the Caſe is a Nota, 
that no Notice was taken (the Judgment being given upon other Mat- 
ter) that the Action was brought againſt the Baron and Feme, and Feme 
covert cannot make a Reteiner or Contract; but ſays, that perhaps the 
receiving and keeping him without any Contract is a Treſpaſs, whereof a 
Feme Covert may be Guilty, ſufficient to maintain this Action againſt 
her. 2 Lev. 63. Trin. 24 Car. 2. B. R. Fawcet v. Beaver. 


3 Keb 602. 19. In Debt on Bond againſt Baron and Feme Executors ; the Plaintiff 


pl, 03. counted of a Devaſtavit by them, but adjudged againſt the Plaintiff; 

8. C. and a- becauſe a Feme covert cannot waſte during the Coverture, tho' the 

gem Waſting of the Baron ſhall charge her if ſhe ſurvives. 2 Lev. 145. 
_ ; pt Trin. 27 Car. 2. B. R. Horſey v. Daniel. 

chargeable for Waſte by Baron and Feme.——Cro. C. 519. pl 20. Mich. 14 Car. B. R. in Caſeol 

Mounfon v Bourn, it was held, that if a Man marries a Feme Executrix, and waſtes the Goods, it 


is a Devaſtavit in the Wife. 


20. Treſpaſs againſt. Husband and Wife, Upon Not Guilty pleaded, 


5 
Verdict tor che Plaintiff, It was moved in Arreſt, that the Vue could 


noc 
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not be charged tor the Treſpaſs of the Husband, no more than they can 
be charged for the Converſion of Goods ad Uſum ipſorum ; bur the 
Court over-ruled the Exception. Ld. Raym. Rep. 443. Paſch. 11 W. 
3. White v. Eldridge. 

21. Covenant was brought againſt Baron and Feme on a Leaſe to the 
Feme dum ſola, wherein ſhe covenanted to plant 20 Oaks every Year 
during the Term on the Premiſſes. It was objetted, that the Wife 
ought not to be joined in the Action for Breach fince the Coverture; 
ſed non allocatur; and Judgment pro Quer* and if the Wife had gu- 
ed dum ſola, the Action would lie againit both jointly. 6 Mod. 239. 
Mich. 3 Ann. B. R. Anon. 


(Y) [Actions.] What onght [to be brought againſt 
both, ] 


= E B T for Rent pon a Leaſe for Years made to Baron and * Br. Baroti 
Feme ought to be bronght againff both, * x7 Ed, 4. J. fl. cle 

2 B. 4. 19. b. Dubitatur, whether it may be brought againſt the 5. &. per 
F eme. Cur. and fo 

| | of Waſte — 
S. P. Br. Baron and Feme, pl. 29. cites 3 H. 4. 1. pr Thirn ; for ſhe may agree after the Death of 
her Husband ; but Hank contra; for if the Plaintiff recovers, and the Baron dies, Execution ſhall 
be of the Goods of the Feme ; or it may be, that the Term ſhall be expired in the Lite of the Ba- 
ron, or that the Feme will refuſe after the Death of her Husband. 

In Debt for Arrearages of a Leaſe for Term of Years, the Plaintiff ſuppoſed, that he leaſed to the De- 
fendant 14 Acres of Land The Defendant ſaid, as to 4 Acres he did not leaſe, and as to the reſt, that the 
8 leaſed them to the Defendant, and to his Feme, who is in full Life not named &c. Judgment of 
the Writ. But the Opinion of the Court was, tha: it was not a good way to plead ſo; for he ought to 
acknowledge the Leaſe of 10 Acres to him and to bis Feme, with an abſque hoc that be leaſed the 14 Acres 
Modo & Forma &c hel. Dig. 192. Lib. 11 cap. 42 S. 24. cites Hin 1 E. 4. 5. | 

Avowry becauſe M. B. beld certain Land, out of which &C. of one I B. as of his Manor of F. by Homage, 
Fralty, and Eſcuage, viz. ſo much &c. and conveyed the Seigniory of the ſaid J. B. to the Defendant, and 
ftexwed How, and conveyed the Tenancy to the Plaintiff by Que Eſtate, and for * of the Plaintiff he 
avowed &c. The Plaintiff ſaid, that at the Time of the Diſtreſs, nor ever after, had nothing in the 
Land, unleſs jointly with F. bis Feme of the Feoffment of M F. to them, and to their Heins, which F. is 
alive, and ſo the Avocury ought to have been upon both, Judgment of the Avowry ; by which Catesby 
avowed upon the Baron and Feme. Br. Avowry, pl. 96. cites 5 E. 4. 25.-- ——Thel. Dig. 45 Lib. 5. 
cap. 4. S. 14. cites Trin. 26 E. 3. 64. where it is ſaid, that for Arrears of Rent reſerved on a Leaſe for 


Years made to Baron and Feme, Writ of Debt may be brought againſt the Baron alone, and alſo 
againſt both. 


2. But 43 Ed. 3. 11. b. is that it lies againſt becauſe it is * Br. D bt, 
for the Benefit ot the Feme, and (0 * 3D, N I. . 5 K g 5. SS 


— — 


Br. Baron and Feme, pl. 29. cites S. C. but the Reaſon is not given there. 


3. The ſame Law where it is brought upon a Leaſe for Life made Br. Debt, pl. 
to them, the Action ſhall be brought againit both. 3 V. 4. 1. $5. Cites F 


— —— 


Br. Baron and Feme, pl. 29. cites 8 C. but ſays Nothing as to the Leaſe for Life. 


4. In Writ of Dower brought againſt Gnardian in Chivalry the Defen- Sa Writ of 
dant vouched to Warranty, and the Vouchee came and ſaid, that he had Dower was 


nothing in the Ward _ by reaſon of his Feme not named &c. and demand- e 


ed Judgment of the Voucher, yet the Voucher was adjudged good. {yu 2 


Thel. Dig. 44. Lib. 5. cap. 4. S. 4. cites 30 E. 1. Voucher 299. Baron alone 


othing i | Guardian 
who bad nothing in the Ward but only a joint Eſtate «cith his Feme. Thel. Di ET as * 
cites Mich. 2 E- 3. fol. 43 & 38. 9 « joint He <with bis R. Thel Dig 45. Lib. 5. 4A 5. 


Writ 


Ow 
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IV rit of Dower may be againſt the Baron alone who has the Ward in Jure Uxoris, Br. Voucher, 
pl. 143. cites 38 E. 3. 20-— Br. Baron and Feme, pl. 26. cites S. C. [bur miſprinted 30. in the 
large Edition] and 9, 8 for there Voucher does not lie. — S. P. Br. Baron and Feme, pl. 22. cites 


1 


In Formedm 5. Writ of Contra Formam Feoffamenti brought againſt the Baron aloge 
_ „ who had nothing in the Seigniory unleſs with his Feme, was abated. Thel. 
r nap Dig. 45. Lib. 5. cap. 4. S. J. Cites 'T rin. 31 E. 1. Jointenancy 35. 


that one was *' 
ſeiſed and in- | 
teoffed B. to the Uſe of D. Feme of A. and that he took the Profits in Right of his Feme, not named &. 
and held no Plea, per Brian. Thel. Dig. 45. Lib. 5. cap. 4. S. 26. cites Hill. 3 H. 7. 2. and ſays ſee the 


ſame Year, fol. 13. and Quzre. 


6. Where one is Guardian in Socage in Right of his Feme, the Writ of 


Account for the Time before the Marriage ſhall be brought againſt the Ba- 
ron and Feme, and after the Marriage againſt the Baron alone. Thel. 
Dig. 45. Lib. 5. cap. 4. S. 11. cites 8 E. 2. Itin' Katic* Brief 847. 
7. Writ of Oware Impedit may be maintain'd againſt the Baron alone, 
notwithſtanding that he claims the Advowſon in Right of his Feme. 
Thel. Dig. 45. Lib 5. Cap. 4. S. 13. Cites it as the Opinion of Hill ) 
E. 3. 302. | | 
It ſeems 8. Writ De Seca ad Molendinum is abateable for Jointenancy with 
— ago his Feme, not named Ex parte * 'Tenentis. Thel. Dig. 45. Lib. 5. cap. 
1 agg 4. S. 8. cites Hill. 13 E. 3. Jointenancy 13. 
Firzh. Join- 
tenancy, pl. 13. S. C. is that the Tenant pleaded Jointenancy with his Feme 8c, and the Plaintiff 
maintained thar he was ſole Tenant, and the others e contra. In the like Action the Baron and 
Feme joined. Hob. 189. pl. 233. but at the End of the Caſe is a Nota, that there was no Mention 
that the Action was brought by the Husband and Wife both, being only to recover Damages. 


In Raviſp-- 9. Where the Baron has the Ward of the Body in Right of his Feme, 
ment of Writ of Ward brought againſt the Baron, without naming the Feme, 


37 ſhall abate. Thel. Dig. 45. Lib. 5. cap. 4. S. 27: cites Trin. 14 E. 3. 


Ward by Brief 279, 


Guardian in 
Socage, it is no Plea for the Defendant to ſay, that he has nothing but only in Right of his Feme, not 
named. Thel. Dig. 45. Lib. 5. cap. 4. S. 25. cites Hill. 26 E. 3. 65. Gard. 159. 

The Baron alone, without the Feme, may have Writ of Raviſhment of Ward; but in * Action 
againſt them, Writ of Ward ſhall be againſt both, by reaſon of the Voucher. Br. Baron and Feme, pl. 
26. cites 48 E. 3. 30. [20.]}-—Br. Voucher, pl. 143. cites 48 E. 3. 20. & S. P. becauſe the Defendant 
in Writ of Ward may vouch his Grantor. | 

- Ejetment of Ward may lie * the Baron alone who has the Ward in Right of his Feme, with- 
aut naming his Feme. Thel. Dig. 45. Lib. 5. cap. 4. S. 20. cites Trin. 48 E. 3. 20. | 

Adjudged in Writ of Ward brought againſt Baron alone, Mich. 2 E. 3. 42. and ſo agrees Mich. 18 E. 
3.37. that Jointenancy with his Feme is a good Plea in Abatement of Writ of Ward; and ſo agrees 
Trin. 14 E. 3. Brief 279. and 38 E. 3. 20. But the Contrary is adjudged in Raviſhment of Ward, 26 
E. 3. 65. by Guardian in Socage. , Thel. Dig. 45. Lib. 5. cap. 4. S. 6. | 

* 8. P. Br. Baron and Feme, pl. 22, cites 47 E. 3. 9. 


Ibid. cites 10, A Writ of Debt for Arrearages of Rent-charge was maintained 


Mich. 45 E. againſt the Baron, he being Tenant of the Land charged in Right of 


. 11,'and , 7: 1D. 
ich. 3 H. his Feme, without naming his Feme, viz. For the Arrearages incurr d 


4.1. It ought after the Coverture ; but otherwiſe it ſhould be for the Arrearages before 
— a 1 the Marriage. Thel. Dig. 45. Lib. 5. cap. 4. S. 14. cites Trin. 26 E. 
7 85 * Aiſe it was found that the Baron and Feme enter d claiming .as 
the Right of the Feme, and that the Feme had not any Right, nor any of her 
Anceſtors, yet the Wric was. abated by the Not naming of the Feme. 


Thel. Dig. 45. Lib. 5. cap. 4. S. 17. cites 35 Aff. 5, 
85 ä 12. If 
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12. It a Man hails Goods to a Feme ſole, and the takes Baron, Action Of Goods 


of Detinue lies againſt both; quod nota, Br. Baron and Feme, pl. 56, . oy ths 


cites 39 E. 3. 17. per Cur. ie "uy 

1 1 "Bus aron, which 
Jhe does, the Action ſhall be againſt the Baron only. Br. Bailment, pl. 10. cites 2 H. 4. 21——In Caſe 
of 8 5 nth the Action ſhall be againſt the Baron ; per Cur. obiter. Le. 312. pl. 333. 
Trin. 32 £E11z. C. 


13. In Recordare the Defendant avow'd upon the Baron, in Rig ht of A. 

his Wife, becauſe Land was given in Tail, rendring 201. Rent, and convey'd 
the Land to A. Feme of the Plaintiff, and for the Rent avow'd upon the 
Baron only, and he pray d Aid of the Feme, and had it. They came and 

leaded in Abatement of the Avowry, becauſe it was not made upon 
the Feme, and becauſe he had Aid of her before, therefore he was 
ouſted of it, and the Feme was ouſted alſo, tho? ſhe did not come till 
now; quod nota, Brooke ſays, Quod miror! For it ſeems that the 
Avowry is erroneous by Matter apparent, which is Cauſe of Repleader, 
or to have Writ of Error at this Day. But ſee that after Iſue had, the 
Avowry for Homage may be made upon the Baron only; but here is no Men- 
tion ot any Ifſue. Br. Avowry, pl. 74. cites 39 E. 3. 15. 
14. If a Man is boand in 4 Statute- Merchant to Baron and Feme, or to Br. Audita 
a Feme alone, who takes Baron, and the Baron relraſes all Actions and Querela, 
Executions, Audita Querela upon Execution ſued by the Baron and B Gies 


——— 


Feme, ſhall not be ſued againſt the Baron and Feme, but againſt the Br. Baron 


Baron only. Br. Joinder in Action, pl. 92. cites 48 E. 3. 12. ny Feme, 
; » & 
| S. C. ——— Br. Brief, pl. 80. cites 8. 6 


15. It a Man marries a Feme who is in Debt, the Writ of Debt ſhall Keb. 281. 
be brought againſt both. Thel. Dig. 45. Lib. 5. cap. 4 S. 19. cites , 


Mich. 49 E. 3. 25. Car. 2. B. R. 
| gta | | | Robinſon 

v. Hardy, S. P. ruled accordingly——lIbid. 440. pl. 32. Hill. 14 & 15 Car. 2. B. R. Hardy v. Robin- 

fon, S. C. & S: P. held accordingly, and cites 37 Aſſ. 11. : 

A Feme ſole is indebted; and marries; ſhe and her Husband ſhall both be ſued for her Debts, living 
the Wife; but if ſhe dies, the Husband ſhall not be charged with her Debts afterwards, unleſ Judg- 
ment was had againſt him and his Wife during the Coverture ; for then he ſhall be charged by ſuch 
Recovery after her Death. F. N. B. 120 (F) 2 
Indebitatus for Money due from the Wife dum ſola; was brought againſt the Baron only, and there fore 
Judgment was ſtay d; and after, by Prayer of the Plaintiff, reverſed for Expedition. Keb. 440. pl. 3 2. 
Hill. 14 & 15 Car. 2. B. R. Hardy v. Robinſon. 


16. Treſpaſs for not repairing of certain Banks, by reaſon of certain Thel. Dig. 
Land which the Defendant has in D. &c. by which the Land of the Plain- 45. Lib. 5. 
tiff was ſurrounded ; and becauſe the Defendant had nothing in the Land, P. 4 S. 
y which &c. bat in Right of his Wife not named, the Writ was abated; 8 C. 
or they ought to have been joined &c. Br. Baron and Feme, pl. 32. Br. Joinder 
cites 7 H. 4. 31. | * ction, 
oe S. C. Br. Action ſur le Caſe, pl. 36. cites 8 oh Wy 


17. In Detinue of Charters by one, if it appears by the Count that 
one of the Charters concerns the Inheritance of his Feme, who is not named, 
the Writ ſhall not abate, but only for this Charter, by the Opinion ot 
the Court. Quære; for this Exception goes only to the Writ; but if 
it had been to the Action, it had been clear. Thel. Dig. 238. Lib. 16. . 
cap. 10. S. 30. cites Paſch. 38 H. 6. 29. 
18. If a Feme ſole diſſeiſes me, and makes a Feoffment to her Uſe, and & if Baron 
takes Baron, I ſhall have Aſſiſe againſt both, as Parnour in Jure Uxoris, and Feme 


Br, Parnour, pl. 22. cites 4 E. 4. 17, | 4 he 
their Uſe, Afſiſe lies againſt both, and the Parnancy is in both in Jure Uxoris Br. — 42 Dr 


Pl. 22, cites 4 E. 4. 17. aft 


Cc 19. Where 1 
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So if a me 19, Where a Leaſe for Years is made to Baron and Fee, reſerving 
Leſſee for Rent, the Writ of Waſte ſhall be brought againſt both. Thel. Dig. 45. 
Lie takes 3 . 5 * 

| Lib. 5. cap. 4. S. 23. cices Hill. 17 E. 4. 7. 


Baren, and 8 
after Leſſor : ; Bo 
2 . oo Eſtate of the Baron to have for his Life, b which the Baron has a Reverſion for Lite, yet {hx 
it Waſte be committed after, the Action lies againſt Baron and Feme, and this Reverſcon is not any Im- 45 


pediment. 17 E. 3. 68. b. 


And foir 20. In every Writ where Inheritance or Franktenement is demanded, ans a 
ſhall be if alſo where Seiſen of Inheritance 1s to be recover d, if the Baron be ſeiſed 4 
the Barn thereof in Right of his Feme, or jointly with his Feme, by Purchaſe made 


888 before Marriage or afterwards, the Writ ought always to be brought againſt 


Marriage, both jointly. Thel. Dig. 44. Lib. 5. cap. 4. S. 1. 
be Co- Heirs 
and Parceners, if Partition be not made before the Marriage. Thel. Dig. 44. Lib. 5. cap. 4. S. 1. 
And it is /o alſo if the Land deſcend to them in Parcenary after the Marriage. Ibid. 
But if they be Tenants in Common at the Time of the Marriage, or if Tenancy in Common deſcends to | 
them after the Marriage, Theloall makes a Quære how the Writ ſhall be brought; and ſays it ſeems TY 
to him, that one Mꝛiit ought to be againſt the Baron alone for the Moiety, and another againſt the Baron and 


Feme for the other Moiety. Thel. Dig. 44 Lib. 5. cap. 4. S. 2. 


_ 
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21. Debt againſt Baron and Feme, upon a Contract for Silks bought 
of the Plaintiff by the Feme for her own Wearing, and for the Money 
which the Feme agreed to pay for the ſame the Action, was brought. 
Three Juſtices held, that ſuch Contract during Coverture would not 
bind the Husband ; but admitting it would, yet the Feme ought not 
to be joined in the Writ. 4 Le. 42. pl. 113. Mich. 19 Eliz. C. B. The | 
Earl of Derby's Caſe. 9 

22. A Leaſe was made to try a Title of a Houſe, and the Leſſee enters 
into the Houſe, and the Wife bo ſaid former Leſſee oufts him and farms | 
the Houſe ; and after the Husband came there, yet the Ejectione firmæ 
Was get againſt the Husband only, and well. Noy 48. Cle- 
ments v. Caſſye. 

23. The Husband being ſeiſed of a Houſe in Right of his Wife for her 
Life, they leaſed the ſame ro the Detendant who burned the Houſe. 
The Husband brought an Action alone againſt the Defendant for Waſte 
done to the Houle ; after a Verdict, it was mov'd that he could not 
maintain this Action alone, becauſe the Wrong was done to the Eſtate | 
which he had in Right of his Wife, and it might ſo happen that no Loſs | 
or Injury might accrue to him, for no Action might be brought againſt 
him by the Leſſor in the Life-time of his Wife; and if fo, then he is | 
not chargeable, and it never can be brought againſt him alone, and | 
therefore the Wile ought to be joined in the Action, bur the Court \ 

, doubred ; & Adjournatur. Cro. Eliz. 461. (bis) pl. 12. Paſch. 38 E. | 
B. R. Jeremy v. Lowgar. oo | 
24. Trover by Feme, Conver//on by Husband and Wife; Per Cur. this 
Action ſounds in Treſpaſs and ſhall be brought againſt both, and not 
againſt the Husband only. Le. 312. pl. 433. Trin. 32 Eliz. C. B. 
Marth's Caſe. | 
Noy. 136. - 25. A Feme Sole being Proprietor of a Parſonage married, and then the 
_ * J ac. Husband alone brought an Action upon the Statute 2 Ed. 6. for treble Da- 
e it, mages againſt a Pariſhinor for taking away his Tithes after he had ſer 
that the them out. Whether the Husband may ſue alone the Court would ad- 
Baron and viſe ; for though he may ſue alone for perſonal Things, yet where the 
5 _— Statute faith the Proprietor ſhall have the Action for the nor ſetting forth 
Perſonage, &c. the Husband is not intended to be the Proprietor, but the Wife, and 
and ſays ic therefore ſhe ought to join. 2 Brownl. 9. Mich. 8 Jac. Ford v. Pomeroy. 


was reſolved | | | 

that the Husband and Wife ought to have joined in the Action, becauſe it is not for a Thing in Paſſeſ- 
ſion ; and if the Husband dies, the Wife ſhall have the Damages and not the Executor of the Baron. 
'8, P. Where the Baron was poſſeſſed in Right of his Wife, and ſhe being joined with him in the 

| Action 
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Action, it was objected that the T ithes being perſonal Chattels which belong d to the Baron only, ſhe 
ought not to be joined, ſed non allocatur; for the Feme being Termot, the Baron is poſſeſſed of them 
in her Right, and the Action is given to the Proprietor or Farmer &c. and ſo the Action is well 
brought in both their Names and Judgment for the Plaintiff ; and afterwards Error was brought and 
aſhgned in the Point of Law, and the Judgment was aſfirmed. Cro. E. 608. pl. 9 & 613. pl. 1. Trin. 
40 Eliz. B. R. Beadle v. Sherman. ———13 Rep. 47, 48. S. C. held accordingly.—— Mo. 912. pl. 
1288. S. C. and that it lies for the Baron alone. Jenk. 279. pl. 2. S. C. adjudged and affirmed 
in Error. — S. C. cited 2 Inſt. 2 50. S. P. Arg. 2. Mod. 270. 

It was adjudged per tot. Cur. (abſente Richardſon) that where Baron and Feme brought Debt upon 
the Statute 2 E. 6. for not ſetting out Tithes, whereof the Baron and Feme wete Proprietors, that the 
Action well lay; but when they bring other Actions of Tithes ſer out from the 9 Parts being Tithes 
ariſing from Lands in a ReCtory which appertains to them ; the Feme in ſuch Caſes ought not to join 
with her Baron. Jo. 325. pl. 5. Mich. 9 Car. B. R Anon. | 


— 


26. A Promiſe is made by Baron and Feme, on a Conſideration paid to 
them for Diſcharge of an Annuity payable to the Feme during her Lite. 
The Wile dies; an Action is brought againſt the Baron, and counted of 
theſe Promiſes by the Husband and Wite and ſets forth a Breach ; ir 
was moved that the Action lies not, for that the Promiſe of a Feme 
Covert is void; but by Ley Ch. J. and Doderidge, the Feme being 
dead the Action lies, and the naming her Promiſe is void, but otner- 
wiſe it {Le had been alive; and Ley ſaid that it Demurrer had been 
join d upon it, it had been ill, but not now after Verdict. Palm. 312, 
313. Mich. 12 Jac. B. R. Riſley v. Stafford. 

27). Caſe for negligent keeping the Fire, by which the Houſe of the 
Plaintiff was burar, lies only againſt the Patrem Familiz, and nor 
againſt the Wite by the Cuſtom ot the Realm. See Actions (B) pl. 7. 
Mich. 1 Car. Shelly v. Burr. 

28, Caſe &c. upon an Inſimul Computaſſet, and alſo upon an Indebi- 
tatus Aſſumpſit for Wares bought by the Defendant ; upon non Aſſum 
ſit pleaded, the Jury found that the Wife dum Sole was indebted to the 
Plaintiff for Wares ſold &c. and that after her Marriage with the De- 
fendant, be and his Wife accompted with the Plaintiff for the Money due, 
and upon the Accompt 91. 13 5. was found due to the Plaintiff, which the 
Defendant promiſed to pay; in arguing this ſpecial Verdict, it was 
inliſted for the Plaintift that the Debt of the Wife is the Debt of the 
Husband, and he is to be charged in the Debet and Detinet, and that 


by this Accompt with the Husband he has made his proper Debt, 


and the Jury having found an expreſs Promiſe of the Husband, he may 
be charged alone; but it was anſwered that the Accompt does not alter the 
Nature of the Debt, but only reduces it to a Certainty, and that this Ver- 
diet does not warrant the ſecond Promiſe, which was for Wares 
bought by the Defendant, whereas the Jury find they were bought by 
the Wife dum ſola, and they conclude to both Promiſes, ſo that if 
either of them be not made good by the Verdict it is againſt the 
Plaintiff ; and to all this Roll agreed, and Judgment was giyen againſt 
the Plaintiff All. z, 73. Trin. 24. Car. B. R. Drue v. Thorn. 

29. If Baron be ſeiſed of Land in Right of his Wife charged with The Action 
a Ren- charge, the Action for the Rent arrear ſhall be brought againſt is brought 
the Baron only by Reaſon of his taking the Profits, for the Rent is * bim 
the Profits of the Land. 11 Mod. 169. pl. 6. Paſch. y Ann. B. R. in nan an not 
Caſe of Billingſworth v. Spearman. | 


in Reſpect 
and if he lets the Land out again, the under Leſſee is chargeable in an Action for his Rent-cha 


of the Eſtate, 

© 

Holt's Rep. 106. S. C1 Salk. 297. pl. 6. S. C. (tho' miſprinted as W. 3. inſtead of; AzaJ bor 
S. P. does not appear. | 


(U) What 


— 
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) What Things a Woman may make good aſter the 
e Death of her Husband, and how, and e contra. 


Br. Obliga- 1. IF an Obligation be made to Baron and Feme, the Feme may re- 
tion, pl. 15 5. fuſe it after the Death of her Husband. 4 P. 6. 6. M. 5 Jac. B. 
„Se“ apfudged, and by ſuch Watver this is made an Obligation to the 


S. P.by Baron only. 
Cockain, and 3 | ; 
that theFeme bringing an Action of Debt thereapon as Executrix to her Baron is a Waiver, but Brooke 


ſays Quære. Fitzh. Debt, pl. 24. cites S. C. accordingly by Cockain.——Br. Baron and Feme, pl. 
50, cites S. C. and the Feme may waive It. 


Br. Reſceit, 2. If Baron and Feme join in a Leaſe for Life of the Lands of 

pl. 130. cires the Feme rendring Rent, the Feme may make it good by Agreement 
* — ; 4 . — = Death of her Husband. 10 P. 6. 24. b. and ſhall have the 

i os > Mn 

ſceit, I. 61. 


cites 8. C. and 13 H. 6. S. P. | 
Firzh. Reſ- 3. The fame Law, if they join in a Leaſe for Years, 10 I), 6. 24. b. 


ceit, pl. 61. : 
cites S. C & 8. P. accordingly, 


Br. Reſceit, pl. 130. cites S. C. but S. P. does not appear. 


Palm. 365. 4. Husband and Wite were Tenants in Special Tail, Remainder to Z. H. 
8. - accord- Remainder over. The Husband made a Feoffment to Uſes, and died, and 
TRE: after his Death the Widow levied a Fine. Reſolved by all the Juſtices, 
abſente Ley Ch. J. that here was a Diſcontinuance made by the Baron, 
and that the Fine of the Feme, before Entry by her, has ſtrengthen'd 
the Diſcontinuance, fo that now ſhe cannot enter to be remitted ; for 
* 32 H.8. the Words of the Statute of * H. 8. are, That the Fine &c. of the Ba- 
$2. 8. 6. ron ſhall not be any Diſcontinuance, but that the Feme may enter; yet 
it is a Diſcontinuance till Entry, as Doderidge J. ſaid. 2 Roll Rep. 

311. Paſch. 21 Jac. B. R. Moor's Caſe. | 
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(Z) For what Things created during the Coverture, the 
Feme ſhall be charged after the Death of her Hus« 
band, by her Agreement or Diſagreement. 


1. 2 yp Hoe the er A Ads. Rent, if ſhe agrees 
| ſtate a a aron, the thall be charg'd 
with 1 50 ED, 3. 9. b. * barg 
Bath theſe * * 4 a 28 or 87 Barg ch 7 Baron and Feme rendring Rent, 
1 ] ron the Feme agrees to the Leale, Debt 
* 5 lies againſt her tor all the Arrearages incurt' d in the Lite of the Baron. 
and Feme, 2 ID, 4. 19. b. * 3 Y. 4. 1. ü 


pl. 29. cites | | 
S. C. but S. P. does not appear. Br. Debt, pl. 55. cites 8. C. but S. P. does not fully appear. 


Br. Baron 3. Bur after the Death of the Baron the may di aſd, 
and Fer, 2 . 4 19, b. the Death ol the Baron the may diſagree to the Leaſe 


pl. 29. cites „ 3 | 2 
0 ; * t. (and which is part of the 8. C] that after the Death of her Husband the may agree to the 
2 l 
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1 If Baron alieus the Land of his Feme, and dies, and the Feme accepts If Baron 
Part in Dower, this is a good Bat in Cui in Vita. Br. Cui in Vita, pl. Right 14 


t5. cites 10 E. 3. Feme, and 
the Baron 


:-s and the Alienee aſſiens the third Part of the Land alien'd to the Feme in Dower, vit bout Deed, ſhe is 
—_ and = wel nor concluded. Contra if it be by Deed or by Record. Br, ibid. cites 17 


Aſſ. 3. | 
5. Of all Reſervations &c. depending upon the Land leaſed to Baron and As Re. entry, 


and * doub- 


Feme by Indenture, there the Feme ſhall be bound if ſhe agrees to the ſine e Rent 

7 | e 70 ing the Rent 
Leaſe. Contrary of Collateral Covenant or Obligation in the ſame Inden- for Non-pay- 
ture, to bind them in a Sum in Groſs. Br. Coverture, pl. 11. cites 45 ment, or a 
E. 3. 1 1. Fine No- 

| mine Pœnæ, 

which are reſerved upon the Leaſe ; but a Grant to diftrain in other Land, or a Covenant charging the 
Perſon, and not the Land leafed, As to oblige themſelves in 20 l. for Non-payment of the Rent, or to 
give ſuch Surety as the Connſel of Leſſor ſhould deviſe, ſhall not bind her; and for that Reaſon the 
W rit was abated. Br. Covenant, pl. 6. [but neither of the Editions cites any Book] Br. Obliga- 
tion, 5 14, Cites 45 E. 3 11. that of a Bond for a Sum in Groſs, in the ſame Deed, fhe ſhall not 
charged. | We, 

Love to Husband and Wife; they covenant to do no Waſte, or repair &c. The Husband dies; the 
Wife ſurvives, and holds in. If the fe commits Waſte, or not fepairs the Houſe, no Action lies 
againſt the Wife; but to ſuch a Leaſe ſhe is tied to pay the Rent, ot perform a Condition made by the 
Part of the Leſſor, bur not the Covenants of the Leffee. Brown). 31. cites 28 H. 8.——She is puniſh- 
able for Waſte done during the Coverture. Arg. 2 Brownl. 71. Portington's Caſe. She is liable 
to Repairs, and to a Nomine Pane, for Non-payment of Rent at the Day, according to the Covenants 
in the Leaſe. Arg. 2 Roll Rep. 63, 64. cites 45 E. 3. 11. | | 

* 2 Roll Rep. 63. Arg. cites 45 E. 3. 11. S. P. and that ſo ſhe ſhall be bound, if ſhe had covenanted 


to repair the Houſes. | 
6. Cui in Vita, ſuppoſing that the Tenant had not Entry unleſs by her Br. Cui in 


Baron, Cui ipſa in Vita contradicere non potuit. Port. ſaid the Baron Vita, pl. 20. 
and this his Feme gave the Land to T. NM. in Tail, rendring Fealiy and actes ö. C. 
Roſe ; the Baron died, and the Feme diffrain'd him for the y Services, by 

which Z. did to her Fealty, and paid the Roſe, which ſhe accepted ; Jadg- 

ment fi Actio; and the Opinion of the Court was, that this is a good 

Bar, by which ſhe took Iſſue that ſhe did not accept the Roſe poſt mor- 

tem Viri, priſt; and the others e contra. Br. Barre, pl. 2). cites 21 H. 

6. 2 | 

ys. bf a Man leaſes for Life to Baron and Feme, and the Baron does Waſte Br. Waiver 
and dies, if Se cccupies the Land ſhe ſhall anſwer for the Waſte of her de Choſes, 


Baron. Contra if ſhe waives the Poſſeſſion, and does not occupy it. po . 


Br. Barre, pl. 27. cites 21 H. 6. 24. per Aſcu. J. | " See Tit. 
1 | Waſte, (R) 


io & vs 9. and the Notes there. 


8. If the Baron and Feme make Exchange, he dies, and ſhe enters. and 8 P. Br. Cui 


occupies, this is a Bar to her; contra if ſbe waives it, and does not oc- in Vita, pl. 
13. Cites 16 


cupy. Br, Barre, pl. 27. cites 21 H. 6. 24. per Newton. So 3 
\ | | = | If Baron and 

Feme, ſeiſed in Jure Uxoris, make an Exchange, and the Baron dies, and the Feme agrees to the Ex- 

change, ſhe ſhall be bound thereby. Br. Eſchange, pl. 9. cites 9 H. 6. 52. -Such Exchange is 


J 


good, if the Feme will agree to it after the Death of the Baron; per Keble, Kelw. 10. a. Hill. 


| 9. If the Baron alone, ſeiſed in Fure Uxoris,, leaſes for Life, and the Ba- If Baron and 
bon dies, the Feme ſhall not have Action of Wafte ; tor ſhe was not Party to _ leaſe 

= the Leaſe; per Paſton. And hence it follows, that the Feme by the Ac- * * ifes 
= ceptance of the Rent, where ſhe was not Party to the Leaſe, ſhall not be Leaſe for 


bound, F it was upon a Leaſe for Years, but may enter; but it it be a the Time; 


Leaſe for Life, ſbe is put to a Cui in Vita; but there ſuch Acceptance, 2 by the 

where ſhe was-not Party to the Leaſe, is no Bar. Note the Diverſity., 15 0H 
Br. Barre, pl. 27. cites 21 H. 6. 24. 4 78.3 753 Þt ter the Death 
: | | f the Huſ- 


band, the Lenſe is dfirm'd. Br. Reſceipr, pl. 3 24 E. 3. 18. — 8. P. per Keble Kelw 1 5 a 
| | | | Hill. 
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Hill. 12 H, 7. obiter — But if the Leaſe be made by the Baron only, and he dies, and ſhe accepts 
the Rent, ſuch Acceptance ſhall not bind her; for ſhe was not privy &c. Br. Cui in Vita, pl. 1. cites 


26 II. 8. 2. Br. Acceptance, pl. 1. cites S. C. 
If a Husband and Wife make a Leaſe for Years, and ſhe accepts the Rent after his Death, the ſhall 


be liable to a Covenant. Agreed by Counſel on both Sides, and by the Court. Mod. 291. pl. 3 
Trin. 29 Car, 2. B. R. in Cate of Wootton v. Hele. | 


_—_— —. 


2 


S. P. admit- 10. Where Baron and Feme join in a Leaſe of the Land of the Feme, 
pry by "6 rendring Rent, and the Baron dies, and after the Feme accepts the Rent, 
tin .s zi. the thall be bound; contra where the Baron alone makes a Gift, or Leaſe 


Hill. 38 Eliz. ; 
in Caſe of reſerving Rent, and he dies, the Feme accepts the Rent, there thi; 


Marſh v. ſhall not bind her; per Chocke. Note a Diverſity, quod nullus con- 
Curtis. tradixit. Br. Acceptance, pl. 6. cites 15 E. 4. 18. 

11. If the Baron and Teme ſell the Land of the Feme, and make a 
Feoffment, and the Vendee by the ſame Indenture covenants to pay an Au- 
"= make ity of 101. to them during their Lives, the Baron dies, the beme accepts 

rem the 10 J. this is no Bar in Cui in Vita ; for this is by Covenant &c. and 


13 not as Reſervation or Rent. Br. Cui in Vita, pl. 1. cites 26H. 8, 2. 


the Feme 
accepts this Rent, this ſhall bind her in Cui in Vita. Ibid. Br. Acceptance, pl. 1. cites S. C. 


tra where the Baron alone makes the Feoff ment wwith Reſervation, and the Feme accepts the Rent, 
this ſhall nor bind her; for ſhe was not privy &c. Note a Diverſity. Ibid. Br. Acceptance, 


pl. 1. cites S. C. 


S, C cited 12. Husband and Wife by Indenture, made a Leaſe for Tears rendring 
Arg. 2 Roll Rent; the Leſſee enter d, and the Husband died before the Day of Payment, 


Rep. 132.9 d fhe before ſuch Day married a ſecond Husband, who accepted the Rent 


It was held 4 
r Cur. that at the Day and afterwards died. It was held by three Judges, that the 


y the Ac- Wife having by Marriage reſigned to her Husband bw ower which 
ceptance of ſhe had of avoi ling the Term, and his Acceprance of the Rent had 
5 


= _ ij made the Leaſe g bur Brook J. e contra; the Reporter ſays, Ideo 


concluded Quære. D. 159. a. pl. 36. Patch. 4 & 5 P. & M. Anon. 


during the 
Term. D. 159. Marg. pl. 36. cites Paſch, 22 Eliz. Rot. 1587. 


4 Le. 5. pl. 13. If Feme Covert and another, at her Requeſt, are bound in a Bond fir 
22. Mich. the Debt of the Feme, and after her Husband's Death be 28 s to ſave 
29 Eliz. the other harmleſs againſt the Bond, the is not bound. Godb. 138. pl. 


-y 2 : Ly 164. Mich. 27 Eliz. B. R. reſolved per tot. Cur. in Caſe of Barton . 


8 P. does Edmonds. 


not appear. N 4 
-—3 Le. 164. pl. 215. Edmonds's Caſe, 8. C. but S. P. does not appear. 


14. A Decree was made on the Conſent of a Feme Covert in Court, on 
her being there examined by Finch C. and giving. her Conſent in 
Court, th no Party to the Bill. 2 Chan, Cafes, 101. Paſch. 34 Car. 2. 
Paget v. Paget. | 
15. Where a Feme Covert agrees to join in à Fine with her Husband, 
or to make a Surrender, though the Husband dies before it is done, 
Chancery will compel her to perform the Agreement. 2 Vern. 61. pl. 
52. Paſch. 1688. Baker v. Child. A. =. . A. s N. 
16. Baron and Feme agreed to an Incloſure. She was bound by it, 
| even as to her Jointure; per Cur. 2 Vern, 225. in pl. 206. Paſch. 1691. 
cites Lady Widdriogton's Caſe. 3 | 
Chan. Caſes, 17. Proviſion was made for the Wiſe an Infant, by the Hasband in lien 
253. 255. * Joint ure by Articles during Coverture; aſter the Death of the Hus- 
„ . nd the enters on 46 l. per Ann. Part thereof only, and was thereby 
| „ held bound to perform the whole Articles. 2 Vern. 225. pl. 206. Paſch. 


Maynard v. ; 
Mofely, D 1691, cited per Cur, as Sir Edward Moſeley's Cafe. 


S. C where | 
the Court held, that tho” the Feme is not bound by her Agreement during Coverture, yet if, —— 
a 4 J 
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Widow, ſhe acts according to ſuch Agreement, ſhe is bound by ir. S. P. but when her acting, 
When a Widow, may be indifferently apply d either to her former Intereſt or to her Agreement, ſhe 
ſhall nor be bound by ir. 2 Chan. Caſes, 26. Paſch, 32 Car. 2. Thomas v. Lane. If me bad a 
Title prior to her Agreement, ſhe ſhall not be bound by her Entry. Ibid. 27. 


18. In Bill for Fees &c. The Plaintiff was Solicitor imploy'd in a Suit MS. Rep. 
by the Husband and Wife, for a Term of Tears in the Right of his Wife, 8 i 
bur the Husband died and left no Aſſets, and the Bill was to have a Sa- Sharſten v 
tisfaction our of this Term ſo recovered and enjoy'd at this Time by Hipſſey. 
the Wife. Ld. Chan. faid it is ftrong Equity, that the Plaintiffſhould 
have a Satisfaction out of this Term ſo recovered by his Coſts and Pains, 
fince the Wife has the Benefit of it, and conſented to it; and decreed 
that the Plaintiff have a SatisfafFion of his Demands againſt the Defendant 
out of the Profits of this Term; and that he be examined upon Interro- 
pores what he hath received, and the Defendant to pay the Coſts of 
this Suit. 
19. Baron, in Right of his Wite, was ſeiſed in Fee of a Share in the 
New River Water, and they both joined in a Mortgage by Leaſe for 1000 
Years by Deed without Fine, reſerving a Pepper-Corn Rent. The Baron 
died, and the when a Widow received the Profits, and paid the Intereſt. 
The Mortgagee brought his Bill ro forecloſe the Feme, and inſiſted, 
that her Payment of the Intereſt while a Widow affirmed the Leaſe. 
But the Maſter of the Rolls held, that this being the Inheritance of the 
Feme, there ought to have been a Fine; that it there had been a Rent 
reſerved, her Acceptance of it would have affirmed the Leaſe, but that 
here is No Acceptance, and the Leaſe is of an inrorporeal Thing, out of 
which Rent could not well be reſerved z wheretore the Leaje expiring 
by the Death of the Husband, the Mortgage is alſo thereby determined, 
and nothing remaining to forecloſe, and this being admitted on both 
Sides, and appearing upon the Opening, his Honour diſmiſſed the Bill, 
but without Coits, 2 Wms's Rep. 127. Paſch. 1723. Dryburtrer v. Bar- 
tholomew. iiecc r , | 
20. Plaintiff prayed Injunction to ſtay Defendant's Proceedings at 518. Rep. 
Law upon this Caſe. Duke Hamilton brought an ＋ectment in his own Hurcheis of 
and his Wife's Name, for certain Lands that deſcended to the Dutcheſs Hamilton v. 
during the Coverture, and employed the now Defendant as his Attorney. _ _ 3 
The Duke died, pending the Suit, and the Durcheſs continued Mr. choquer. 
Incledon, Attorney, to proſecute the Suit, and now he has brought his 
Action tor all the Money expended in that Suit, as well in the Duke's 
Time as in the Dutcheſs's againſt the Dutcheſs, and has recovered a 
Verdict at Law. It was argued, 1ſt. That it is Matter of Account. 
adly, That he has, by his Anſwer, ſubmitted to the Judgment of the 
Court, whether the Dutcheſs ought not to pay it, and there tote he oughc 
to ſtay till the Court has determined it. He inſiſts, that the Suit did 
not abate, and therefore that ir is ſtill the ſame Retainer, but the Re- 
tainer is perſonally to the Duke, and cannot affect the Dutcheſs, but is a 
Charge upon the Adminiſtrator. He admits Money received from the 
Dutcheſs, but would apply that to diſcharge what was due in the 
Duke's Time, but it is a Maxim, that what Money is paid ſhall be ap- 
plied according to the Intent of the Payer. It was argued e contra, 
that there was no Admiſſion of new Retainer, but only ſays he proceed - 
ed upon her Requeſt. He denies that he was ordered to keep a ſepa» 
rate Account. 2dly, They admit that there is no Aſſets of the Du 2 
to pay it. As to the Objection whether the Durcheſs or the Adminiſtra- 
tor be chargeable, is proper Defence at Law, and ſo was that Matter, 
How the Payments were to be applied. They moved for a new Trial, 
and rheſe Matters were inſiſted upon, and it was denied by the whole 


Court of Common Pleas. It is objected, that this is Matter of Ac- 
3 | count, 
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count, and the ſame may be ſaid of every Attorney's Bill, but the 
Law has provided another Remedy, viz. to have it taxed, As to ſub- 
mitting to the Judgment of the Court, that is only whether the Dutcheſs 
is chargeable, which is more proper tor a Court of Law than Equity, 
and it has been determined in the Common-Pleas. This Verdict cannot 
be ſer aſide upon this Bill, and then there is no Uſe of an Injunction. 

Lord Ch. B. ſaid, That this is not brought to be relieved againſt the 
Verdict, but againſt the Action. In Actions that ſound in Damages, 
if the Party makes Defence at Law, he cannot atterwards have Relief 
in Equity. The only Queſtion is, Whether at Law he can recover 
this againſt the Dutcheſs? This is proper to be determined at Law, and 
it has been there debated and determined. If the Judge who tried the 
Cauſe had been miſtaken in his Opinion, you would have had a new 
Trial. The Dutcheſs has the Benefit of what was done before the 
Duke's Death. We are not now determining the Cauſe, but only whe- 
ther we ſhall ſtop their Proceedings, and I think we ought not to ſtop 
them. All Attornies Bills are Matters of Account, and the proper Me- 
thod is to have them tax'd, and he does not ſubmit to Account. 

B. Price went away before the Court gave their Opinions, bur told his 
Brethren, he was of Opinion againſt an Injunction. Baron Mounr- 
ague ſaid, that if this was the Caſe of a common Tradeſman who 
delivered Goods after the Husband's Death, he could not recover what 
was due before, or ſuppoſe the Dutcheſs had never employed Mr. Incle- 
don after the Duke's Death, then he could not have recovered againſt 
her, and deſiring him to go on is a ſeparate Contract. This is a 
Charge all in her own Right, and he having recovered more than is 
confeſſed to be due in her Time, he has recovered ſo much wrongtull y, 
and therefore in Conſcience ought to ſtay Execution. B. Page 
thought there ought not to be an InjunEtion ; it is often a good Rule, that 
when more is recovered than ought ro be, this Court will ſtay Pro- 
ceedings at Law. If there has been Dealings which cannot be diſcover- 
ed at the Trial, it is proper for to be examined in a Court of Equity, 
but here is nothing in this Caſe but what was proper for a Defence at 
Law. But here is no Diſpute whether paid or received, but only who 
is chargeable, and this has been determined by the Ch. J. of the Com- 
mon Pleas, and agreed to by the whole Court; for otherwiſe a new 
Trial would have been granted, and ſhall we condemn their Judgment 
upon a Motion? As to the Queſtion whether ſhe is chargeable, ſuppoſe 
it had been a Suit upon a Bond made to the Dutcheſs before Marriage, 
would not that ſurvive to her, and ſne have the Benefit, then ought not 
ſhe in Conſcience to pay the Charges? She by her Act has made it her 
Debt; it was commenced for their joint Benefit. Suppoſe the Duke had 
bought a Piece of Silk for a Gown for the Dutcheſs and ſent it to 
the Makers, muſt not ſhe pay for the — before ſhe can have it, yer 
it was originally the Duke's Debt. He has ſubmitted only to the ſtaring 
of it in his Anſwer, No Injunction was granted. 
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(Z. 2) Feme bound by Laches or Forfeitures during 
the Coverture, or what Act of the Baron ſhall for- 
feit the Eſtate of the Feme. | 


And Brooke 1- IN Afliſe, if a Man leaſes to Baron and Feme, and the Baron aliens 


ſays, ſo ſee 
that ſhe may 


in Fee, the Leſſor may enter and recover by Afliſe if he be ouſted, 
| not- 
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notwithſtanding that the Feme may have Cui in Vita after the Death of have Cui in 


her Husband. Br. Cui in Vita, pl. 9. cites 11 Aff. rt. —— 


the Alienation and the 147 tor the Title of Sorry is given by the Law for the Alienation only, 
and the Title ot the Feme is by the Demiſe before * Notice. Br. Cui in Vita, pl. 9. cites 11 Aſſ. 11. 
— All the Editions are ſo, viz. (Notice) but it ſeems it ſhould be (Nota.) 

It appears by Judgment in Aſſiſe, that where Baron and Feme are Tenants for Life, the Remainder 
to A. in Tail, and the Baron aliens in Tail, and A. has Iflue and dies, the Iflue may enter for the Aliena- 
tion to his Diſinberitance, notwithſtanding that the Feme covert be alive, for ſhe ſhall have Cui in Vita af- 
ter the Death of her Husband. Br. Cui in Vita, pl. 10. cites 43 Aſſ. 17. q 


2. If Feme Tenant for Life takes Baron, who aliens in Fee, and he Br. Forfei- 


in the Reverſion enters, and the Baron dies, the Feme ſhall re-have ture de Ter- 


the Land. Br. Baron and Feme, pl. 86. cites 29 All. 43. 2. 


g that ſhe ſhall 
have it by Petition if it be in the Hands of the King, and by Cui in Vita where it remains in the 
Hands of him in Reverſion. " 


3. If the Baron claims Fee in Ouid juris clamat, or diſclaims in Avow- This ſhall 


9, by which the Lord recovers in the Quid juris clamat, the Feme has bind the 


no Remedy. Br. Baron and Feme, pl. 79. cites 9 H. 6. 52. per Martin. wboſe Right 


the Baron 
held the Land. Br. Coverture; in pl. 56. cites 8. C. by Martin. 


4. It a Man infeofſs a Feme upon Condition, or leaſes to her, rendring Ie was 
ent, with a Condition of Re- entry, and he takes Baron, who breaks mm non 
the Condition, and the Feoffor or Leſſor enters, the Feme ſhall be bound. — wth 


Br. Coverture, pl. 5. cites 20 H. 6. 28. ſole on Condi- 
8 tion, and ſhe 0 
takes Baron, who breaks the Condition, the Feme ſhall be bound. Mo. 92. pl. 229. Trin 20 Elix. 
Anon. If a Feoffment be made, reſerving a Rent, and if not paid in a Month the Rent to be 
doubled; and the Feoffee dies, and the Land deſcends to a Feme covert; and the Rent is not paid 
within the Time, the Forfeiture ſhall take Place, tho' otherwiſe in Caſe of an Infant; for the Statute 


of 7 at cap. 5. of Non current Uſuræ, &c. does not extend to a Feme covert. Co, Litt. 
2.46. b. * 10 c 


5. If Feme Tenant for Life takes Baron, and they are impleaded, and 
pray Aid of a Stranger, and the Baron dies, he in the Reverſjon cannot 
enter; for this is the Act of the Baron. Br. Baron and Feme, pl. 86. 
cites 15 E. 4. 29. | 
6. It a Leaſe for Life is made to A. the Remainder to a Feme ſole for 
Tears, and they inter-marry, and Waſte is committed, and the Leſſor 
brings an Action of Waſte, he ſhall recover as well the Eſtate for Vears 
as for Life; Per Dyer Ch. J. 2 Le. J. in pl. J. 16 Eliz. C. B. e 
7. Feoffinent to the Uſe of a Feme for Life the being ſole at the time; But if the _ 
Remainder to the right Heirs of their two Bodies begotten, Remainder 2 — 
to the right Heirs of the Feoffor in Fee. They inter- marry. Baron eee 
having Tenants at Will in the ſame Land, deviſed the Reverſion in bi: laſt Will 
Fee to his Wife, ita quod ſhe ſhall pay his Debrs and Legacies, and per- bold be pers 
form his laft Will, and by the ſame Will deviſed that his. Tenants thall/ __ 3 
have his Tenements for Life and dies; Feme takes other Baron, Who been — 
oufts the Tenants at Will, this is no Forfeiture of the Remainder, Mo. wiſe. Mo. 
92. pl. 229. Trin. 20 Eliz. Anon. | 292. pl. 229. 
i | rin; 20 - 
5 | Eliz, Anon, 
8, A. deviſed Land to his 95 during the Minority of his Son, apon Lat. 20. citcs 
Condition that foe. ſhall not do Waſte during the Minority ot his ſaid 8. C. ——- 
Son, and dies; the Wife takes a Husband ; the Husband commits Wa 256 ez pl. 
Per tot. Cur, ic is no Breach of the Condition. 2 Le. 35. pl. 46. Hill. e Ver. 
33 Eliz. C. B. Cobb v. Prior. | A e 
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2 | - "har Paſs. The ſecond Baron dies. M. 18 barr'd, and not remedied by 32 
this Biverſi- cap. 28, In this Caſe a Diver/ity was taken between a Warranty 


vouched by hereof to avoid ir, and therefore ſhe.does not ſubmit her Aſſent to her 
3 Baron, and in ſuch Caſe the Laches of the Baron ſhall not prejudice 
er; but otherwiſe it is of Right to the Land which is maniteſt, and 
Reading, therefore the Neglect of the ſecond Baron ſhall prejudice her; but not- 
1632. withſtanding this Diverſity it wrs adjudged, that the Feme ſhall be 
bound in this Caſe. D. 72. b. Marg. pl. 3. cites 43 Eliz. Whetſtone . 
Wentworth. 

10. If a Feme be infeoffed, either before or after Marriage, reſerving 
a Rent, and for Default of Payment a Re-entry ; in that Caſe, the Laches 
| of rhe Baron ſhall diſinherit the Wife for ever. Co. Litt. 246. b. | 
Theſe 11. If Husband and Wife, as in Right of the Wife, have Title and 
g; b Right to enter into Lands which another hath in Fee, or in Fee-tail, 
o 4 and ſuch Tenant dies ſeiſed &c. in ſuch Caſe the Entry of the Husband 
larly to de is taken away upon the Heir which is in by Deſcent ; but if che Hus- 
underſtood, band die, then the Wife may well enter upon the Iſſue which is in by 


= 4% Deſcent ; for that no Laches of the Husband ſhall turn the Wite, or 
= e her Heirs, to any Prejudice nor Loſs in ſuch Cafe, but that the Wite 


the Wiſe and her Heirs may well enter where ſuch Deſcent 1s caſt during the 


coming tbe Coverture. Litr. Sect. 403. 

eri ure; 5 | 2 

tor if a Feme ſole be ſeiſed of Land in Fee, and is diſſeiſed, and then takes Husband, in this Caſe the Hus- 
band and Wife, as in the Right of the Wife, have Right to enter, and yet the dying ſeiſed of the Diſ- 
ſeiſer in that Caſe ſhall take away the Entry of the Wiſe after the Death of the Husband, and the Reaſon 
is as well for that ſhe herſelf, when ſhe was ſole, might have entred and re- continued the Poſſeſſion, 
as alſo it ſhall be accounted her Folly that ſhe would rake ſuch a Husband which would not enter be- 
fore the Deſcent. Co. Litt. 246. a But there if the Woman were within Age at the Time of her 
taking of Husband, then the dying ſhall not, after the Deceaſe of her Husband, take away her Entry, 
becauſe no Folly can be accounted in her, for that ſhe was within Age when ſhe took usband, and 
after Coverture ſhe cannot enter without her Husband, all which is implied in the ſaid &c. Co, Litt, 


246. b. 


Per Dode- 12. Feme Copybolder takes Baron ; Baron makes a Leaſe for Years, and 
ridge Jin dies, and the Wife dies. Whether the Forſeiture continues againſt the 


232 Heir of the Feme? Chamberlaine J. puts a Difference between Condition 


bound, and collateral as this, and cutting Trees ; this does not bind the Feme after 
in ſome he is the Deceaſe of the Baron, but if Baron forteirs for + Non- payment « 


5 4 Kent it is otherwiſe; and Doderidge J. put the Caſe, that if che Leſſer 
r 2 recovers againſt the Baron in | Waſte, and Baron dies, the Feme ſhall not 


Baron, who avoid it; but if the Baron makes Feyffment, and the Feoffee enters, and 
males a the Baron dies, the Feme ſhall avoid it; but if the Baron commits For- 


— or feiture for Non-payment of Rent, the Feme ſhall not avoid it if the 
binds the Lord enters in theLife of the Baron, but if not it is otherwiſe. 2 Roll Rep. 
Wife the 344. Trin. 21 Jac. B. R. in Caſe of Savern, alias Saben v. Smith. 
ever; but e | 
if ſhe <vas married when the Copyhold cams to her it is otherwiſe. 2 Roll Rep. 361. S. C. Savin, alias Sa- 
in v. Smith.-——2 Roll. Rep. 372. S. C. Judgment for the Heir of the Feme Niſi &c.—— —Palm. 
383. S. C. the Forfeiture does not bind the Feme, and Judgment accordingly, niſi &c. * Cro. 
7. S. C.  adjudg'd that it ſhould not bind, atid affirmed in Error as to that Point, but other Errors 
N the Court would adviſe.— By Death of Baron the Forfeiture is purged. Godb. 344 
in pl. 438. S. C. adjornatur. 
I the Husband denies to pay the Rent, or to do Suit at Curt, theſe are preſent Forfeitures which 
bind the Wife, for they are Things that the Lord muſt of l but a Leaſe is no great 
Prejudice to the Lord, and it is good to adviſe of it, Cro. E. 149. pl. 18. Mich. 31 & 32 Eliz. 8, K. 
4 Rep. 29. Clifton 


Hedd v. Chaloner.— Le 146. pl. 204. & C. but S. P. does not a 


Ch; | d rok 
v. Molineux.—-; Said by two Juſtices to have been adjudged a Forfenure o bind the Wife. Cra E. in 
Geof Hedd v. Chaloner. * ** ve been adſudged r; en 


** 
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z. Feme Covert is Heir to a Copybolder, and there are three Proclama- 
tions made, and ſhe and her Husband dv not come in, the Lord ſhall 
ſeize, and it is a Forteiture during the Coverture; Per Holt Ch. J. 
Show. 88. 1 W. & NM. obiter. | 


(Z. 3) Forfeited what. By Crimes of either. 


1. Man infeoff*d Baron and Feme in Eee, the Baron was found Guilty Br. Aſſiſe, 
f Felony, and it was agreed that the Feme by ſurviving of the pl. 174. cites 
Baron ſhould have the Entierty, notwithſtanding the Attainder ; tor upon 8 * 


— 2722 B . R ſ il r 
Purchaſe during the Coverture, there are no Moieties between the T . 3 
Baron and Feme, and therefore the ſhall have all by the Survivor. Br. S. C. but 


eiture de Terres, pl. 28. cites 4 Aſſ. 4. die Cr lure lor A. S. P. as to 
Forteitu » P 4 4 . r, S.a oj "oth z#he Wite's 
having the Land by ſurviving the Baron, does not appear. 


2. A. Covenants with B. by Deed, in Confederation of the Marriage of the 
Daughter of A. with the Son of B. and 100/. paid, to ſtand ſeiſed to the 
Uſe of the ſaid Daughter for her Life, and afterwards to the Heirs of her 
Body by her Husband begotten. This Conveyance was made 31 H. 8. at- 
rerwards the Hus band commits Murder, is attainted and executed. The 
Wife has an Eſtate Tail by this Conveyance, and the Uſe is well 
raiſed without Inrollment, for it is not raiſed for the Conſideration of 
Money only, as the Statute of 2) H. 8. of Inrollment ſpeaks. This 
Eſtate is not forfeited, but preſerved in the Caſe of Murder and Felony, 
by the Statute of Weſtm. 2. and for Treaſon alſo in this Caſe ; for the 
Statute of 26 H. 8. cap. 13. which gives a Forfeiture of Eftates 
Tait to the King for Treaſon, is where he who commits it has an Eſtate 
of Inheritance, but in this Caſe the Husband has no Eſtate of Inheri- 
_ the Wite alone has; By all the Judges of England. Jenk. 203. 
„. | 
r 3. If the Wife be attainted of Felony, the Lord by Eſcheat ſhall enter 
and put out the Husband ; otherwiſe it is, if the Felony be committed 
after Iſſue had. Co. Litt. 351. a. | 
4. A Wife kills her Husband, the Husband's Goods are forfeited. Jenk. 
65. pl. 22. 
oh Husband and Wife are Jointenants for a Term of Years ; the 
_ is felo de ſe, or ſuppoſe the Wife be, the ſaid Term is forteited. 
enk. 65. pL 22. | 4 
6. The Husband has a Term for Tears, ſo bas the Wife ; the Forfeiture 
of the Husband forteits his own and his Wife's Term. The ſame Law 
4 to the Forfeiture of the Wife concerning her Term. Jenk. 65. 
pl. 22. 2 ä | | . 2 
5. Tenant in Tail general makes a Feoff ment to the Uſe of himſelf and his Hob. 334. t6 
Wife and the Heirs of their tum Bodies, he has Iſſue by the ſaid Wife. 345. 13 Fung 
After the 27 H. 8. of Uſes in the 28 H. 8. the Husband commits Treaſon. yarcligh.... 
29 H. 8. he is attainted and Executed, The Wife ſurvives him; ſhe is Jo. 69 to 82. 
Tenant in Tail; for ſhe was neither the Offender nor Heir to him. The pl. 6. Paſch. 
Wife dies. 'The Rights of the firſt Tail and the ſecond Tail are for- 1 cr in the 
teited for this Treaſon, by the Statute of 26 H. 8. cap. 13. By all the Ex<beque 2 
Judges of England. Jenk. 268. pl. 21. 5 „ | | | 


Palm. 351 to 

Rat N 358. Hill. 20 

ac. Ld. Sheffield's Caſe, 8 C. argued in the Exchequer . Godb. 300 to 326. pl. 417. S. C. in 
SCace — Het. 150, S. C. argue. 61 


6. 


8. It 
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Baron and Feme. 
8. If the Husband and Wife have an Eſtate Tail, and the Husband is 


attainted of Treaſon, the Land is forfeired. [Bur it ſeems here, that if 
the Wife has an Eſtate Tail, and the Husband is attainted of Treaſon, 


the Land is not forfeited. ] ſenk. 203. pl. 27. 
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(A. a) What Things a Feme ſhall have after the 
Death of her Baron. What Actions. 


Br. Treſpaſs, x, Feme ſhall have Treſpaſs after the Death of her Baron, for 
pl. 340 Trees cut upon her Land during the Coverture. 18 ED, 4. 


8 C. bor 13. 39 P. 6. 45. 


S. P. does | E | : 
not appear in either, ——Palm. 313. Mich. 20 Jac. B. R. in Caſe of Peters v. Roſe, S. C. cited per 


Cur. & 7 E. 4. | 


Br. Barn 2. The Feme ſhall have Raviſhment of Ward by Survivorthip, 


and Feme, where the Ward was joint ro Baron and Feme. 43 ED, 3. 10. 


I. 14. cites | 
& C.———Flth. Briefe, pl. 561. cites S. C. & S. P. by Finch. See Br. Chattels, pl. 3. cites 14 


H. 4. 24 


Br. Baron 3. 8o ſhe ſhalt have an Ejectment of Ward by Survivorſhip. 43 


and Feme, 
1514. ches E. 3. 10. 


;. C. for it is Chattel real. Fitzh. Briefe, pl. 361. cites S. C. & S. P. by Finch. 


4. It a Baron pulls down a Houſe which he hath in the Right of the 
Feme, and gives away the Timber, the Feme ſhall not have an Action 
for this after the Death of her Baron. 43 E. 3. 26. b, 
S. P. And 5. Where Baron and Feme loſe in Quare Impedit, and the Baron dies, 
that the the Feme fball have the Attaint and not the Executors, notwithſtanding 
* 1% that it was averred that the Damages were paid of the Goods of the 
the Damages firſt Baron, Quod Nota. Br. Jointenants, pl. J. cites 46 E. 3. 23. 


loſt and to | | | 
the Advowſon, and recovered other Damages by the Attaint, becauſe if the firſt Damages had not 
been levy'd of the Goods of the Baron, they ſhould have been levied of the Goods of the Feme who 
was Party to the Judgment; and therefore tbe Aitaint ſurviv'd as well for the Damages as for tle 


Principal. Ibid pl. 46. cites 46 Afl. 8. 


6. In Waſte, if the Baron and Feme, ſeiſed in Jure Uxoris, leaſe for 
Tears, the Baron dies, and the Feme brings Waſte, this Action lies well; 
for this Leaſe is not void, and now the bringing the Action affirms the 
Writ good. Br. Baron and Feme, pl. 48. cites 22 H. 4. 24. 
Br. Bail- 7. It a Feme Covert bails a Deed, and the Baron dies, the Feme ſhall 
ment, pet. have Writ of Detinue ; for though the Bailment be void between the 
but is that Baron and his Feme, it is good between the Feme and the Bailee now. 
though the Br. Detinue de Biens, pl. 5. cites 3 H. 6. 30. | 


Bailment is 


void between the Baron and the Bailee, yet it is good between the Feme and the Baile it the Baro1 
dics and the Feme ſurvives, Quod Nota C And ſo is the Year Book.] | | | 


8. In Treſpaſs by Feme of Charters taken, the Defendant pleaded 4 Re- 
Jeaſe of the Baron, who is dead, and a good Plea; for the Action was 
once extinct. Quære in Detinue of Charters by her, Br. Treſpaſs, pl. 
405. cites 39 H. 6. 15. | . Ft 

9. If a Man brings a Quare Impedit for an Advowſon which he bath 
in Right of his Wife, and hath judgment to recover, and dies, 7 

J ite 


It the Huſ- 
band has an 
Advowſon 
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WT ſhall preſent, and not the Executors of the Husband ; per Stam- in Right of 
bi { 82. Paſch. 4 & f P. & M. in C. B. Anon. wh wes 


and the 
Church becomes void, and the Husband dies, the Executors ſhall have the Preſentation ; per Anderſon 


Ch. J. Goldsb. 37. in pl. 10. Mich. 29 Eliz. 


10. Promiſe was made to a Feme Covert, in Conſideration e would 
cure ſuch a Wound, to pay her 10 J. It Baron dies, ſuch an Action ſhall 
ſur vive to the Wite. Cro. J. 17. pl. 7. Trin. 3 Jac. B. R. Braſhtord v. 
Buckingham. . 

11. Judgment by Baron and Feme, in Action brought by them both for Chan. Caſes, 
Debt due to the Wife before Coverture. The Baron dies. The Wife 27. S. C. 
thall have Execution, and not the Executor of the Husband. Chan. & S. P. 
Rep. 235. 14 Car. certified by Hide J. and the Court confirm'd his Opi- — Mo 
nion in Cate of Nanney v. Martin. by the L.4 

——2 Freem, Rep. 172. pl. 223. S. C. & S. P. „„ 


12. Caſe for Words by Husband and Wife againſt the Defendants Huſ 
band and Wife, and pending the Action the Defendant's Husband died, and 


= the Widow married again. The Court inclined that the Writ ſhall abate, 

4 becauſe rhe Detendant by her Marriage had changed her Name; bur 

7 took Time to adviſe, Style 138. Mich. 24 Car. B. R. White v. 
Harwood. | 


13. In Debt upon Bond, condition'd to leave his Wife 801. at his 3 Salk. 65. 
Death, in caſe the thould ſurvive, ſo that ſhe might peaceably enjoy it to pl. 9. S. C. 
her own Uſe. The Defendant pleaded, that the Husband made his Wife 
Executrix, and left Goods to the Value of 1001. and by his Mill devifed that 
ſhe ſhould pay herſelf. Upon a Demurrer the Plaintiff had Judgment, 
becauſe the Husband at his Death might leave Debts of an higher Na- 
ture, As Judgments &c. ſo as ſhe could not pay herſelf, and perhaps 
his Eſtate might be ſo incumber'd, that it would be better for her ro 
renounce the Executrixſhip, and permit Adminiſtration to be granted to 
another, againſt whom to bring Debt on the Bond, as ſhe has done. 3 
Lev. 218. Trin. 1 Jac. 2. C. B. Thomaſin v. Wood. 

14. At Law an interlocutory Fudgment Quod Computet, upon an Ac- 
count brought by Husband and Wite againſt her Receiver, and the 
Husband dies, the Wife, and not the Executors of the Husband, ſhall 
purſue the Account; Per the Maſter of the Rolls. Gibb. 149. Mich. 4 
Geo. 2. in Canc. in Caſe of Nightingale v. Lockman. 


7 — — 


_—y 


(B. a) What Perſonal Things [ all ſurvive to the 


Feme. | 


JF an Obligation be made to Baron and Feme, the Feme ſhall Firth Brief, 
have it by Survivorſhip. * 43 ED. 3. 10. + 4.Þ. 6. 6. P. 52) 551: cites 
Jac, B. 6. adjudged upon Demutrrer, Tr. 10 Car. in Cam. Scac- g. Br 


carl, between Sark and Fairemaner, ddjudged in a Mrit of Error. and Feme, 


5 a | I. 14 cites 
S. C. Br. Obligation, pl. 35. cites S. C —Fitzh. Debt, pl. 24. cites 8. C. 5 


2. So the Feme ſhall have a Recognizance by Survivorthip, 43 Firzh. Brief, 
Ed. 3. 10. pl. 561, cites 


S. C. & S. P. by Finch. 
1 3, But 


* 
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Firzh. Brief, 3. Bur if Goods are given to Baron and Feme, the Feme ſhall not 

561. cites habe them by Survivorſhip, but the Executor. 43 ED, 3. 10. 

* 4. It one is bound to a Baron and Feme in a Hatute- Merchant, and 
the Baron dies, the Statute ſhall ſurvive to the Feme, and the ſhall have 
Execution, (it the Baron had not made a Releaſe) and not the Executor 
of the Baron. Br. Baron and Feme, pl. 24. cites 48 E. 3. 12. | 

5. Chattels Perſonal, which veſt in the Baron and Feme, ſhall not ſur- 
vive to the Feme. Br. Chattels, pl. 3. cites 14 H. 4. 24. 

And the 6. Treſpaſs is done to the Inheritance of the Wife ; tho the Damages re- 

may bring covered in an Action are not real, yet the Wife ſhall have them if the 

an Action Husband dies before Execution; per 2 Juſtices, Owen $3. Paſch. 4 & 


afrer the 


Death of 5 P. & M. in C. B. Anon. 


the Baron | 
for Treſpaſ done during the Coverture, and Damages ſhall go with the Action. 2 Roll Rep. 265. 


Mich/ 20 Jac. B. R. Peters v. Roſe Edmonds. Palm. 313. Peters v. Roſe, S. C. in Error, and 
Judgment affirmed. 


D. 331. a. 7. A. by Will gives all the Re/iane of his Goods to M. his Wife, 

pl. Zi. S. C. whom he makes his ſole Executrix, to pay his Debts &c. M. aſter 

—— ad- takes C. for her Husband, who makes Executors and dies. The Wife 

Judge 22. pl. ſhall have the Goods; for ſhe took them as Executrix, and not as De- 

45. S. C. viſee. Mo. 98. pl. 242. Mich. 15 & 16 Eliz. Hunks v. Alborough. 
judged. — 

Bona 219. pl. 252. S. C. adjudged, and the Pleadings. 


* 


But if he 8. A Bond was conditioned to pay 100 J. to Baron and Feme. Pay- 
Aer 1 ment to the Husband alone is a good Plea, without naming the Wife. 
agleement Gol dsb. 73. pl. 16. Mich. 29 & 30 Eliz. May v. Johnſon. 

to his Wife's | 

Right in it, the Right to the Bond is in them both, and in eaſe of his Death ſhall ſuryive to the Wife; 
per Ld. C. King. 2 Wrms.'s Rep. 497. Mich. 1728. in Caſe of Copping v. - - - + | 


9. If the Baron makes a Letter of Attorney to receive a Bond Debt of the 
Wite's ; if J. S. receives it, the Husband alone ſhall have an Account; 
Per Popham Ch. J. to which Fenner 1 agreed. Goldsb. 160. in pl. 91. 
Hill. 43 Eliz. in Caſe of Huntley v. Griffith. 
And the 10. A perſonal Duty being a Choſe en Actiou, As a Bond to Baron and 
3 ter ue! Feme, may well Je in 2 between a Baron and his Feme, but other- 
the Bond in Wiſe of other perſonal Things; adjudged. Noy 149. Norton v. Glover. 
his own 
Name, or join his Wife with him; ſaid per Cur. to be the better Opinion. Sty. 9. Paſch. 23 Car. 
Heliar's Caſe, 


11. If an Eftray comes into the Manor of the Wife, and the Baron 
dies before Seiſure, the Wife ſhall have it; for Seiſute gives the Property. 
Co. Litt. 351. b. 
Cro. C. 343. 12. Perſonal Goods of which the Feme has Property, are given to the 
in Caſe of Husband by the Marriage; but not ſuch, of which ſhe has a bare Poſſeſſion, 
14 _ *as Goods bailed to her, or found by her, or which ſhe has as Execu- 
„ ing D bur V en of Detinue muſt be brought againſt them both. 
Nh o. Litt. 351. 
But other- 13. Legacy of 101. was left to a Feme Covert, payable 18 Months 
8 2 the Death of the Deviſor. Teſtator dies. The Husband may 
Action not Releaſe it before the Time of Payment, Per Montague Ch. J. 2 Roll 
veſted in the Rep. 134. Mich. 17 Jac. B. R. Anon. 
usDband, 
and ſhall ſurvive, Arg. Gibb, 206. cites Mo. 452. pl. 618. Goldsb. 159. pl. 91. 
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_ he Civil Law, an Acquittance by the Husband for a Legacy Hob. 247. 
to che A if is not ſufficient without the Wite's joining, but it is other- * 14. 


5 ich. 16 
wiſe by our Law; and a Prohibition was granted. Hutt. 22. Mich. Tas. Warts 
16 Jac. Conisby's Caſe. 8 4 7 p. 


ſeems to be admitted. Het. 132. S. C. Hill. 4 Car. C. B. but ſeems only taken from Hob. 


The Bene/it of a Decree for Baron and Feme belongs to the Feme, Chan. Rep. 
* to the 13 of the Baron; certified by Hyde J. and con- = 
firmed by the Court. Chan. Caſes 27. Mich. 15 Car. 2. Nanney v. cordingly.— 
Martin. | 2 Freem, 

Rep. 172. pl. 223. S. C. held accordingly. 


16. The Portion of an Orphan in the Chamber of London, if the Hus- 2 Vent. 343. 
band die without altering the Property, ſhall go to the Feme ; decreed $3 C dectecd 
by Ld. K. Bridgman, aſſiſted by Turſden and Wilde J. Chan. Caſes for it is 


for it is a 
181. Trin. 22 Car. 2. Pheaſant v. Pheaſant. Choſe en 
i | Action, 
not barely a Depoſitum. 3 Ch. Rep. 69 Pheaſant v. Pheaſant is not the S. P. F 
A. on his Son's Marriage with B. in Conſideration of 1200 l. paid, and of 12001, more due to B. 


by the Chamber of London, ſettles a Fointure on her of 240 l. per Ann. The Son dies. The Father 
by Bill claims the 1200 J. in the Chamber of London, as a Purchaſor, by making the Settlement; bur 
the Son having done nothing to alter the Property, the Bill was diſmiſſed. Ch. Prec. 209. pl. 171. 
Mich. 1502. Rudyard v. Neirin.— 8. C. cited 2 Vern 503 ——2 Freem. Rep. 262. pl. 331. S. C. de- 


creed accordingly. But the Reporter ſays that moſt o the Bar differed from the Lord Keeper in 
Opinion. | | 


1). A Bond to the Wife dum ſola was by Marriage Articles to be paid 2 Keb 841. 
to the Baron after 12 Months, and he to purchaſe Land with it and ſettle Pl. 2 Mich, 
it on himſelf and Wife, and the Heirs of their two Bodies; Remainder 1 * 
to the Heirs of the Baron. They had Iſſue a Daughter. The Huſ- Beverleigh. 
band dies, and the Daughter dies. The Bond unaiter' d being a Choſe S. C. ad- 
en Action ſurviv'd to the Wife, and was not liable at Law to Bond- ludg d. 


Creditors, nor was the Intereſt due thereon. Cited 2 Vern. 55. as the BY — * 


Ch. 
Caſe of Lawrence v. Beverley. Rep. 165, 
x 166.— 
2 Vern. 58. cited or Maſter of the Rolls, and ſays the like Judgment has fince been given in the 
Caſe of Whitwick y. Jermin. 


18. A. and B. an only Daughter and Child, married to C. A. in 
1656. made a nuncupative Will, and bequeathed all his Eftate to B and C. 
The Court was of Opinion that ſince B. and C. had took out Adminiſtration 
with the Will annex d, as univerſal Legatees; that the ſame was a ſufficient 
Aſſent to the Bequeſt, and thereby the whole Eftate of A. veſted in C. 
except Debts unreceived and Choſes en Action, and was ſubje& to the 
Will of A. That the Debts of A. unpaid at the Death of C. ſhall be 
in the firſt Place paid out of the Choſes en Action which did ſurvive to 
B. as Adminiftratrix to A. That as to Merchandize brought to England 
after the Death of A. and C. in a Ship of which A. had an eighth Part, 
and which B. claim'd as ſurviving Adminiſtratrix, ſince the ſame re- 
mained in Specie without Alteration, they were in the ſame Condition 
with the other Goods of A. which did veſt in C. by his Bequeſt, and 
do not belong to B. but are to be diſpos'd according to A.*'s Will, to 
purchaſe Lands for the Benefit of D. Fin. Rep. 30. Trin. 30 Car. 2. 
Gundry v. Brown. 


19. Money in Truſtees Hands for the Benefit of a Feme Covert was 


| decreed to the Wite, and not to the Executors of the Baron, he having 


made no particular Diſpoſition of it. Vera. 161. pl. 150. Paſch. 1683. 
Twiſden v. Wiſe. * : 


20. Bond 


— 
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20. In Del t on a Bond made to a Feme Covert during Coverture, and by her 
Husband's Conſent, the Detendant pleads, that the Husband made him his 
Executor. It was held no good Plea ; and 't was ſaid that perhaps the 
Reaſon why he made him his Executor, was his giving that Bond, 2 
Show. 247. pl. 249. Mich. 34 Car. 2. B. R. Checkley v. Checkley, 

Tf Baron 21. If there be a Bond Debt due to the Wile, the Husband may ſue 
alone brings alone without joining his Wiſe, but it the Wife be joined in the Atlion, 
Delton and Judgment is recovered, the Judgment will ſurvive to the Wite, but 
Bond of the b. Ie" Ar wo p 5 

7/ife's and not being join'd, the Intereſt does veſt by the Judgment in the Huſ- 
recover band, and will go to his Executors; Per Ld. Ch. ſefferies. Vern. 396. 


3 pl. 366. Paſch. 1686. in Caſe of Oglander v. Baſton. 
this alters l a 
the Nature of the Security and makes it the Baron's, for by this the Debt is turned into Rem adj udica- 


tam, and is no longer a Choſe en Action; Arg. ſaid it had been ſo y 7 * * lately in B. R. Vet Ld. Co per 
ſeem'd to think that ſuch a Judgment would not carry it to the usband's Repreſentatives againſt the 
Wife ſurviving. Ch. Prec. 415. Trin. 1 Geo, in Canc. in Caſe of Packer v. Windham, G. Equ, 
Rep. 1c0. S. P. in S. C. in totidem Verbis. | 


22. Wife's Portion, conſiſting of Choſes en Aion unaltered, and Lands 
of Inheritance ſhall ſurvive to her, notwithſtanding betore the Marriage 
the Baron made a Fointure adequate to her Portion, and Ld. Jefferies 
diſmiſſed the Bill which was brought by the Creditors of the Baron to 
m_ them Aſſets. 2 Vern. 68. pl. 63. Trin. 1688, Litter v. Liſter 
ST At 

23. A. by Will gives B. his Daughter 400 J. and deviſed Lands to her 
till his Son C. ſhould pay her this 400 J. — B. marries D. D.'s Father 
covenants to ſettle Lands of 100 l. per Ann. and C. the Brother cove- 
nants to pay the 400 l. to D. and on Payment the Lands deviſed to the 
Daughter were to be diſcharged of this 400l.— D. dies. Decreed 
that the 400 |. ſhould go ro B. The Lords Commiſſioners thought it 
ſtill continued a Charge on the Land, and as a Choſe en Action ſurviv'd 
to the Wife, though it was agreed that the Husband during the Cover- 
ture might have releaſed or diſcharged it. 2 Vern. 190. pl, 173. Mich. 
1690. Bowman v. Corte. 

24. By a Settlement made on the Marriage, the Baron and Feme were 

made Fointenants for their Lives. The Baron dies, leaving the Land 
ſown with Corn, The Queſtion was, whether the Emblements on the 
Land ſettled ſhould go to the Wife, or to the Executors of the Huſ- 
band, becauſe in the Caſe of Strangers they would ſurvive; but in the 
Caſe of Husband and Wite, Ld. Roll was of Opinion they ſhould go 
to the Executors of the Husband. The Court propoſed to each to rake 
a Moiety, which was agreed to. 2 Vern. 322. pl. 311. Mich. 1694. 
Rowney's Caſe. 
Decreed by 25. A Fointure was made in Conſideration of 100 l. Portion, whereas the 
the Maſter Wife had 150 J. more in her Brother's Hands. The Baron died. Decreed 
Ar Rolls; the Rolls, and confirmed on Appeal, that the 150. ſhould ſurvive to 
Neal rote the Wife. 2 Vern. 502. Arg. cites it as the Caſe of Cleeland v. 
LA, Chan. Cleeland. 


cellor So- | 
mers, he was of Opinion, that unleſs there was an Agreement that the Husband ſhould have the other 
1501. it will ſurvive to the Wife; but if the Settlement had been in Confederation of the æubole Portion, 


and had been equivalent to it, that would have amounted to an Agreement that the Husband ſhould have 


it. Chan. Prec. 63. pl. 58. Mich. 1696. Cleland y. Cleland. 


26. Husband alone might bring Debt for Portion promiſed to him with 
his Wife, and though Land had been /eitled by ee Promiſe upon Wife :# 
Conſideration of her Fortune, of which this Debt was Part, yet he having 
not recovered it during Coverture, the Wife ſhould recover it to her own 
Uſe. And though it was pretended that there was a Recovery in Huſ- 
band's Time, and chat they would prove by the Sheriff, who had a Writ of 
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Execution, yet they having not the Fudgment on which the Execution 
was, it was ruled they could not give that in Evidence; Per Holt. 
1 12 Mod. 346. Mich. 11 & 12 W. 3. Anon. 
2 27. If the Husband affigns a Bond of the Wife's for a yaluable Cunſide- 14. Keeper 
2 ration, this will not bind the Wite if ſhe ſurvives ; for ſhe claims Para- Ws nts 
: mount; per Ld. Keeper Wright. Ch. Prec. 121. Trin. 100. in Caſe an A 
'"M % of Burnet and Kinatton. fo er 
2 might be 
1 otherwiſe, but he thought it would not. Ibid. ——8. C. cited 2 Vern. 502. 


28. A Man marries a Woman intitled to 4 Mortgage in Fee, and after The Wife 
Marriage aſſigns his Intereſt in the Mortgage to Truſtees, to call in the Mo- tf, 1 uy 
ney, and lay it out in Land, to be ſeithd upon the Husband and Wife, and cles. Chan. 
their Iſſue, Remainder to the Heirs of the Husband. The Husband dies Prec. 118. 
without Iſſue, and after the Wife dies. This Mortgage is as a Choſe en 8. C—- 
Action, and the Wife ſurviving, it ſhall go to her Executor, and not to _ "_ 
the Executor of her Husband. 2 Vera. 401. pl. 371. Mich. 1700. Confederation; 
Burnett v. Kinnaſton. per Ld. K. 


right. 
Chan. Prec. 121. S. C. S. C. cited Arg. Ch. Prec. 416. and ſays the Reaſon was, that Ho, oo EP) 
could transfer only the ſame Right that himſelf had.- Cowper C. ſaid, that being a Mortgage in 
ve, the Husband could not diſpoſe of it without the Wife, and the Eſtate in her gave her aRight to the Money. 
bid. 418.— But where there were Articles before Marriage, by which the Husband was to diſincum- 

ber his Eſtate within 6 Months, (within which Time ſhe died) and for every 1001. to ſettle 10 l. 
Ann. tho the Eftate was. but 70 l. per Ann. and the Fortune ſecured on Land was 12501. yet Ld. 
Harcourt decreed the 1250 l. ( the Husband and Wife being dead) to the Adminiſtrator of the Husband, 
he being a Purchaſor by the Agreement, and having made ſome Progreſs in diſcharging the Eſtate. 
Ch. Prec. 312. Meredith v. Wynn. — Abr. Equ. Caſes, 70. S. C. | 


the Executors ot the Baron; per Wright K. who ſaid, that in all Caſes Rep. 282. 
where the Baron makes an equivalent Settlement, it ſhall be intended he p. 353- 


50 1. pl. 451. Trin. 1705. Blois and Martin, Executors of Ld. Heretord, Court held 
v. Lady Hereford. 0 | accordingly 3 


| and it was 

faid that this Caſe was the ſtronger, becauſe it might be a Queſtion whether this was a Choſe en Ac- 
tion; for being once Money in the Guardian's Hands, the Maſter of the Rolls was of Opinion, that it 
was not in the Power of the Grandmother, who was the Guardian, to turn it into a Choſe en Action, no 
more than a Guardian or Truftee can turn A. into Land, ſo as to make it go to the Heir inſtead of 
the Executor. See Ch. Prec. 414. Arg. S. P. | 

A Settlement made by the Baron, purſuant to an Agreement before Marriage, intitles him to the 
Wife's Fortune, tho ſtanding out upon Bonds and other Securities; for hereby he becomes a Purchaſor, 
eſpecially if ſuch Settlement was made in Confideration of that Fortune. Arg. ſaid that it had been 


ſeveral Times ſettled in Chancery. Gilb. Equ, Rep. 100. Trin. 1 Geo. in of Parker v. Wind- 
ham. Chan. Prec. 414. Arg. S. P. | 


30. If Husband lends Money in his and his Wife's Name on Mortgages 
and Bonds, and dies, the Wife is intitled to this by Survivorſhip, if 
there are Aſſets ſufficient without this Money to pay Debts ; for the is 
in the Nature of a Joint- purc haſer; per Harcourt K. 2 Vern. Rep. 683. 
pl. 608. Trin. 1112. Chriſt's Hoſpital v. Budgin & U.. | 
31. An Afrgnment by the Baron of Choſes en Action of the Feme's is G. Equ. R. 
not ſufficient to prevent its ſurviving to the Feme, in caſe ſhe ſurvives 27 . C. 
the Baron; for they are not aſſignable by Law; per Ld. C. Cowper. 888 f. = 
Ch. Prec. 419. Mich. 1715. Packer v. Windham ps $44 © oþ ; 
32. Bond- Debtor to the Feme becomes Bankrupt. 'The Husband pays 
Contribution- Money, and dies before the Diſtribution, Feme ſurvives ; 
but dies before Diſtribution, Per Cowper C. Notwithſtanding the 
g 5 Baron's 
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Baron's paying the Contribution- Money, the Property was not alter'd, 
but the Debt remains a Choſe en Action, and ſurvived to the Wife; but 
directed the Feme's Executors to repay the Baron's Executors the Con- 
tribution- Money. 2 Vern. Rep. 707. pl. 629. Mich. 1715. Anon. 
33. The Baron may releaſe a Choſe en Action belonging to the Wife. 
Arg. Ch. Prec. 414. Mich. 1715. 
34. If Truſtees pay the Wife's Fortune to the Baron, ſhe can have no Re- 
medy. Arg, Ch. Prec 414. Mich. 1715. | | 
35. Feme before Marriage ſaved 3501. out of her Maintenance-Money, 
which was in her Brother's Hands. The Brother gave a Bond for it to th; 
Baron; but the Steward proving that the Baron ſaid his Wife ſhould has 
the 3501. and that it ſhould be placed out for her Benefit; and having 
alfo, a little before his Death, faid he gave it to his Wife, and 3 Perſons 
reſent wrote it down, and atteſted it as Witneſſes, tho* not by Barcn's 
Direction, or with his Knowledge ; and tho” the Baron after made two 
Codicils, and in one of them deviſed ſeveral Things to the Wife, bur 
took no Notice of the 3 50 l. or the Bond for it, yet Cowper C. decreed 
it to the Wiſe, not as a 07 from 3 * but as _ and intended 
originally for her ſeparate Uſe. 2 Vern. Rep. 748. pl. 654. Hill. 1716. 
The Er of Sha ry v. Counteſs of —.— 4 l 
It was an- 36. A Settlement was made by the Husband in Conſideration of a Ss] 
ſwer'd, that rity which the Wife had for 30007. and it was held that it ſhould go to | 
2 the Husband's Executors, the Wife having ſurvived him, tho' it was 
1. objected that no Aſſignment was made of it to him. L. P. Conv. 395. 
previous to _ Cites it as decreed by Ld. Cowper, 1716. Stanhope v. Thackher. 


the Mar- 
riage, that the Husband ſhould have the Portion; per Reynolds Ch. B. Ibid. 396. Chan. Prec. 


435. pl. 284. Trin. 1716. S. C. but S. P. does not appear. 
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37. Husband and Wite, having Iſſue one Daughter, join in a Conwey- 
ance of the Wife's Lands, and agree that 600 J. Part 75 the Purc haſe- Money, 
ſbould be ſettled in Manner following, viz. 30 J. a 7ear, the Intereſt there- 
of to be paid the Husband during his Life, and after his Death to his Wit: 
7 Life, and after their Deaths the Intereſt to be paid zo ſuch Daughter 
or Daughters as ſhall be begotten between them, till they ſhall attain zhei; 

| reſpefive Ages of 21, or be married, and then the principal Sum to ſuch 
Daughter or Daughters; but in caſe there ſhall be no Daughter, then to thi 
Survivor of the Husband or Wife. A. married the Daughter, and in Con- 
ſideration of this 600 J. made a Settlement on her. The Daughter died in 
the Life-time of ber Father and Mother, and ſoon after the Mather diei WR © 
without 42. The Husband of the Daughter is intitled to it, as her 
2 rator. Chan. Prec. 489. pl. 304. Paſch. 1718. Hewitt v. 

reland. | 

38. The Baron, on Marriage of a Citizen of London's Daughter, J 
made a conſiderable Settlement on her, and ſurrender d Copyholds, and gave | 
her by his Will. Her Father died, whereby ſhe became intitled, by che 
Cuſtom of the City, to Part of his Perſonal Eſtate, for Payment whereot 1 
ſeveral ſpeciſic Securities of Stocks were transferr'd to him and her jointh.” x } 
He afterwards increaſed her Fointure confiderably, but never alter*d his 7 
Will. Per Ld. Chancellor, the Stocks undoubtedly belonged to the y 
Husband ; but a Husband may purchaſe to himſelf and his Wife, and 
here he takes to himſelf and his Wife, which is the ſame Thing. 
There is a conſiderable Acceſſion of Fortune to the Husband ; and as 
this came by her, it would be very hard by Equity to take trom her 

what the Law gives her; and ſo ordered ſo much ot the Bill as fought 

to make the Stocks in their joint Names the Eſtate of the Husband, to 

be diſmiſs d. Select Caſes in Chan. in Ld: King's Time, 48, 49. 11 Geo. 
1. Lannoy v. Lannoy. : 
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39. A. Tenant for Life, with Power to make a Fointure of 1001. a Year 

for every 1000 I. on his Marriage with M. with whom he received 
$000 1. made a Jointure of 800 I. a Year, and covenanted to make a fur- 
ther additional Fointure of 100 l. 4 Year, for every 1000 J. which he 
mould receive, or be intitled to by Virtue ot M's Father's or Mother's 
Will. A. died without Iſſue, at which Time MH. was intitled to one 
half of a Moiety of the Surplus of her Father's perſonal Eſtate. Upon a 
Bill by the Creditors of A. to ſubject M's Share of the Moiety to the 
Payment of Debts, and upon a Bill by M. that in ſuch Caſe the may 
have a further Jointure 1n Proportion to ſuch Share to be made by the 
next in Remainder, Ld. Chancellor King thought, that this could not 
be looked upon as bringing any turther Portion to A. and that it was 
not reaſonable that A's Creditors ſhould have any Benefit of the Reſi- 


due of M's Fortune if ever that thould be recovered, in regard ſhe cannot 


have any Recompence in Con/aderation thereof, purſuant to the Articles FA 
parting with it, and theretore decreed that ſhe keep Overplus of her Eſ- 
tate to herſelt, without having any additional Jointure, the Remainder- 
man not being bound or affected by A's Covenant any further than 
warranted by the original Power. 2 Wms's. Rep. (648.) pl. 205. 
Mich. 1731. Holt v. Holt. And Gibſon v. Holt. 

40. A. upon his Marriage with M. gave a Bond to Truſtees, reciting, 
That by the Marriage he ſhould be greatly advanced in Riches to the Va- 
lue of about Soo. agreed to pay M. 101. a Tear to her ſeparate Uſe, and 
that ſbe might diſpoſe of 1001. by Will in his Life-time, and if ſhe ſurvives 


him, he is to leave her 2001. and all her wearing Apparel, Plate c. 


Part of her Fortune conſiſted of a Bond entred into her by J. S. be- 
fore her Marriage with A. 'They intermarried. A. died, the Bond 
from J. S. being unpaid ; but A. before his Death made a Will, and B. 
his reſiduary Legatee. Then M. dies. Ld. C. Talbot decreed this 
Bond to the Repreſentative of A. and not of M. and ſaid, that Moſt of 
the Caſes where Choſes en Action have been decreed to the Husband's 
Repreſentative, (he dying in the Lie- time of the Wife) have gone upon 
the Reaſon of Equality, there being a Settlement made by the Husband 
on his Wife, whereby he became a Purchaſor of her Fortune; and 
therefore on the one Hand, as ſhe was to have the Proviſion made b 
the Settlement, fo on the other Hand he ſhould have her whole Por- 
tion; that in the principal Caſe the Wife was tied up by the Agree- 
ment, and ſo barr'd herſelf of the Chance of Survivorthip, which the 
would otherwiſe have had by Law, and that the Husband's Departure 
from the abſolute Right which by Law he had over the whole is of itſelf 
a ſufficient Conſideration, Caſes in Equ. in Ld. Talbot's Time 168. 
Hill. 1735. Adams v. Cole. 


Intereſt. 9 Mod. 68. 70. 79. Mich. 10 Geo. Acherley v. Vernon. 


; | | k and made 
him one of the Executors, ſo that taking all the Circumſtances together, it muſt be intended that the 


Teſtator plainly intended this as a Legacy to the 2 Uſe of his Davghter, tho he did not uſe the 


very Words, and it was decreed accordingly. 10 518. 531. 8. C. 


42. On a Bill by Baron and Feme to redeem a Mortgage of the Wife's © 
Eftate, the Defendant put in a Plea, which was over. ruled, for which 
. 54. Coffs is given to the Plaintiff of Courſe. The Baron died. Ld. C. 

King for ſome time doubted ; bur afterwards taking it to be as a joint 
Judgment for a Sum certain, determined that it did ſurvive to the Wile. 
2 Wms's. Rep. 496. pl. 158. Mich. 1728. Coppio v. 


43. When 


41. Legacy of 2001, leſt to a Feme covert by her Father, to buy In this Caſe 
ng to remember him withal was ordered to be paid, after the Hug. the Teſtator 

band's Death, out of his perſonal Eftate, (tho' he had laid it out in a * 8 

Piece of Plate, and had bequeathed all his Plate to her) but Without e 6 © 


0 l. to the 
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43. When the Baron gets Poſſeſſion of the Wite's Portion, Chancery 
will not take ic from him, but a Security for it ſurvives to the Wife; 
Per Attorney-General, who ſaid it was ſo laid down per Cowper C. in 
the Caſe of Parker v. Windham. The Maſter ot the Rolls ſaid, 
that in the Caſe of Parker v. Windham, the Payment which was to 
a Maſter in Chancery was, as to a ſpecial Committee, the (4 5 being Lu- 
natick, and ſo veſted it in the Husband. Gibb. 148, 149. Mich. 4 Geo. 
2, in Caſe of Nightingale v. Lockman. 

44. Bill for a Legacy of 60 J. deviſed to her by Will of Joſ. Mills, 1715. 
when ſhe (pould attain the Age of 21; ſbe attained that Age 14 Feb. 1134. 
but before had married one Brutherow, who was dead, and the Bill was 
againit the Defendant as Executor of the Teſtator, who denied Aſſets ; but 
it was objected, the Executor or Adminiſtrator of the Husband ought 
to have been a Party, for the Right veſted in the Husband, who might 
releaſe it; ſed non allocatur; for the Husband dying before the Legacy was 
payable, it was in the Nature of a Choſe en Action, which would ſurvive to 
the Wife, and although the Husband might poſſibly have releaſed it, yet 
that ſhall not be preſumed ; and if it had been 4 the Defendant, to 
whom the Releaſe muſt be given, might make ir appear. Comyns's 
Rep. 725. pl. 280. Paſch. 13 Geo. 2. Brotherow v. Hood in Scacc. 


(C. a) [What] Things real [ſhall ſurvive to the Wife. 


Br. Baron 1. IF @ Leaſe for Years be made to Baron and Feme, the Feme ſhall 
and Feme, pl. have it by Survivorſhip, 43 Ed. 3. 10. 
S. Fitch. Brief, pl. 561. cites 8. C. & S. P. by Finch. 


Br. Baron 2. The ſame Law ofa Ward. 43 Ed. 3. 10. 


Br. Chattels, 


3. If a Villein and his Feme purchaſe jointly, and the Lord enters, and 
the Villein dies, the Feme or his Heir collateral ſhall re-have the whole 
Land; for there are no Moieties between them. Br. Parliament, pl. 
43. cites 40 Afl. 7. | 
4 Term of the Wife was extended on a Statute of theHusband who died, the 
Wife ſhall have the Reſidue of the Term, and avoid the Extent as to 
ps 2 72 Arg. 3 Le. 156. cites it as held by Goddard and Strange. 
„ 2. 
? 5. Tenant in Dower made a Leaſe for Nears, reſerving Rent, and took 
Baron. The Rent was arrear. The Baron dies. It was agreed per tor. 
Ca. that his Executors ſhall have the Rent. Mo. g. pl. 25. Mich. 3 E. 
6. Anon. 6 
2 Ley. 100 6. Baron poſſeſſed of a Term in 1 * of his Wife grants Parcel of it 
Arg. cites Co. to another, yet after the Deceaſe of the Baron the Feme ſhall have the 
* * Reſidue of the Term that was not granted, and it ſhall be only an Al- 
2 Vern. 63. teration of what was granted; Per Manwood J. Cro. E. 33 pl. 16. 
at the End of Trin. 26 Eliz. B. R. in Sym's Caſe. 8 | 
Cites N 
E. Lier 46. 
b. S. P. 


Cro. E. 287. J. Baron ſeiſed of a Term in Right of his Wife, makes a Leaſe for 


pl. 15 * Tears, to begin after his Death ; he died, and the Wife ſurvived him, 
v. Locrott, | 


Addon ene rs ge wr Hof a woe as 


the 


1 


. . +4 


* 
_ 


the Husband ; and Hobart Ch. 


(D. a) [What Things] 


Baron and Feme. 


— 
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Te Leaſe is good for the Term, and after the Leaſe is ended the Wife ſeems to be 
—— 45 Reſidue. Poph. 4. Mich. 34 & 35 Eliz. B. R. Anon. S. C. but 


| | there ir is 

ron and Feme were Jointenants of a Term, during Coverture, for 60 Years. The Baron 
1 Laßt, to commence bh Death, for 70 Years, and dies. This ſhall exclude the Wife; 
2 here a good Term was veſted in Intereſt, tho not in Poſſeſſion, and is not like a Man's granting 
his Term to commence after his Death. -Poph. 97. S. P. cited to be ſo adjudged, and alſo de- 
creed good in Chancery. . S. C. cited Mo. 397. pl. 514. in a Nota there, as adjudged that the 
Leaſe was good. S. C. cited by Gawdy J. as adjudged accordingly. 1 Rep. 155. a, 


8. Baron and Feme were Fointenants of a Term, and the Baron took a Leſſor infeff- 


new Leaſe, this is a Surrender of the Eſtate of the Feme 4 ny Goring ev berg * 
Coverture. Mo. 636, 637. pl. 876. Trin. 43 Eliz. C. B. Mellow v. ſeiſed, the 
May. | Wife ſur- 

viving ; Per 
tot, Cur. the Acceptance of the Feoffment by the Baron was a Surrender of the Term, and it is ex- 
ringuiſhed ; but it the Conveyance had been by Bargain and Sale inrolled, or by Fine, it had been 
otherwiſe. Cro. E. 912. pl. 24. Mich, 44 & 45 Eliz. B. R. Downing v. Seymour. 


9. Baron ſeiſed of a erm in Right of his Wife grants a Rent-charge Pl. C 418. b. 
and dies, ſhe ſhall avoid the Charge, tho' if he ſurvived it ſhould be 9 H. 6. 52. 
good during the Term. Co. Litt. 184. b. 

10. The Husband poſſeſſed of a Term for 20 Nears in the Right of his Godb. 279. 
Wife made a Leaſe of 10 Years rendring Rent to him, his Exeedtors pl. 396. S. C. 


and Aſſigns, and died. Per Crooke J. his Executors ſhall have the 4 


Rent and not the Wife, for tis a ſpecial Reſervation, and ſhe comes in and Crook J. 
Paramount ; to which Haughton J. agreed, and ſaid that the Rent is (Doderidge 
incident to him who hath the Reverſion, and that is the Executor of I being ab- 
J. of C. B. being demanded his Opinion ſent) held 


agreed that the Wife ſhould not have it. Poph. Montague 


R. Blaxton v. Heath. Ch. J. that 

| the Rent was 
gone; but that it was agreed by them all that the Executors of the Husband ſhould not have it; but Mon- 
tague held that the Wife ſhould have it, And if the Husband in this Caſe had granted over the Rever- 
ſion, his Grantee ſhould not have the Rent; but Montague Ch. J. ſaid that in that Caſe, the Wife in 
Chancery might be relieved for the Rent.—S. P. by Periam J. but the Wife ſhall have the Reſidue of 
the Term; but the other Juſtices delivered no * Cro, E. 279. pl: 5. Paſch. 34 Eliz. B. R. 
Loftus's Caſe. 4 Le. 185. pl. 285. Mich. 20 liz. by Popham Ch. ]J———Por the Rent is 
not incident to the Reverſion, becauſe ſhe was no Party to the Leaſe, Co. Litt. 46 b ——2 Ley. 
100. Arg. cites Co. Litt. 46. b————2 Vern. 65. in a Nota at the End of pl. 55. cites Co. Litt. 46. 
b. & F. A Man has a Term in Right of his Wife, and leaſes Part of it, reſcrving a Rent; the 
Wife ſurviving ſhall ot have the Rent; Arg. and admitted by the other Side. Vent. 259. in Marg cites 
Co. Litt. 46. b. 


by Montague Ch. J. 
145. Trin. 16 Jac. 1. 


11. A * real Chatte ſurvives to the Wife in Law, but not the 7ruft of N. Ch. R. 
ſach a real Chattel. 3 Ch. R. 37. Paſch. 21 Car. 2. in the Exchequer, 733: Sites 


in Caſe of Attorney General v. Sands. 42 8.9 


Chattels, pl. 3. cites 14 H. 4. 24. 


8 
„ 


— _ I — 


Real [ſhall ſurvive to the An 
Feme. ] EN 


'1.TF a Feme ſeiſed of a Rent Service takes Husband, and after c. daz. 
t- 


1 the pusband dies, the Feme ſhall have the Arrearages incurred a. ar che 


during the Coverture. 15 ED, 4. 10. tom, 8. P. 


2. Tf a Feme leaſes for Lite reſerving Rent, and after takes Huſ- 
band; after the Death of the Baron, the Feme ſhall have the Ar- 
rearages incurred during the * and not the Executors he 
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5 


—_ 


At 


the Baron, becauſe this iſſues out of the Freehold. 11 WM: 8. 


count 49. ; a 
Grant ofa 3. [So] If Baron and Feme are ſeiſed of a Rent-ſervice for their 
jy E Lives, Rent incurs, and alter the Baron dies, the Feme ſhall 
el have the Arrearages incurred during the Coverture. 29 Ed. 3. 4. 


their Lites. b 
The Baron ADJUDAeD, 


dies, the 
Rent being arrear. The Wife ſhall have the Arrears, and ſo ſhall her Adminiſtrator if ſhe dies, Cro. 


E. 791. pl. 34. Mich. 42 & 43 Eliz. C. B. Temple v. Temple. | 
A Widew as Adminiſtratrix to her Hasband, brong ht an Action of Debt for Arrears of Rent incurred in 


the Life-time of her Husband, which Rent vas granted jointly to the Baron and Feme ; adjudged, that the 
Arrearages belonged to her in Jure ſuo Proprio, and not as Adminiſttatrix to her Husband ; therefore 


the declaring as Adminiftratris vas Surpluſace. Mo. 887. pl. 1248, Mich. 15 Jac. 1. Dembyn v. Brown, 
— Hob. 2 pl. —— v. Dunnery, S. C. & S. P. per Hobart Ch. J. —Browul. 171. Brown 


v. Dunri, S. C. & S. P. adjudged. 


4. [So] If Baron and Feme leaſes for Years rendring Rent. Tf 
the Feme after the Death of the Baron agrees to the Leaſe, ſhe ſhall 
have the Arrearages incurred during the Coverture. 7 Cd. 4. 7. b. 
5. [So] If a Feme leaſes for Years reſerving a Rent, and after 
takes Baron and dies, the Feme ſhall have the Arrearages incurred 

during the Coverture, and not the Erecutor of the Baron. 
F.N.B.121, 6, But) Tf a Feme leaſes for Lite reſerving Rent, and takes 
CG) * Husband ; and during the Coverture, a Receiver receives the 
there (e) Rent of the Leſſee, (it Does not appear by whom he was made Re- 
cires S. C. Cetver, but it ſeems to be intended that he received it for the Baron 
that A. was gd Feme) and after the Baron dies. The Executors of the Baron 
Leflee for {all have the Writ of Account againſt the Receiver, and not the 


Pens Co. Feme, for this was a Chattel and Outy in che Baron by the Receipr. 


8 11 K. 2. Account 49. adjudged. 


Rent, and | 
receives the Rent as Receiver. The Husband dies. The Wife ſhall have Account againſt B. and not 


againſt the Executors of the Husband ; Aliter as it ſeem'd to Babington &c. if the Reſceit had been of 
a perſonal Duty. 


7. Tf the Ward of the Body and Land of another be granted to 
Baron and Feme jointly, and the Baron dies during the J2on-agc, 
the Feme ſhall have the Ward. 2 ED, 3. 42. pur Butt. 

S. C. cited 8. Tf a Rent-charge be granted to A. a Feme, and to B. for Years, 
2 Luw. and they intermarry, and after Arrearages incur, and after the 
* Baron dies, the Feme ſhall have the Reſidue of the Rent, and alla 
the Arrearages in a Writ of Annuity, becauſe tbey participate of the 
Nature of the Principal, and the Executors of the Baron ſhall not 
have the Arrearages. Mich. 22 Jac. B. R. between Carew an 
Bargoyne, per Curiam, upon a Oemurrer, which Intratur Trin. 13. 

Jac. Rot. 1187. Vide 12 R, 2. Breve 639. | 
S. P.citedby g. Lands were demiſed to the Husband and Wife for their Lives, Re- 
Popham ON mainder 0 the Survivour of them for ſo many Years. The Husband granted 
2 over the Term for Years, and died, Adjudged, that the Wite ſhould have 
been ad- the Term, becauſe there was nothing in the one or the other ro grant 
judged in 15 over untill their was a Survivor; and if the Wife had died after the 
Eliz for it Grant, the Husband ſurviving ſhould have the Term againſt his own 
din in whom Grant. Cited by Popham Ch. J. Poph. 5. as a Caſe which happened on 

it hould a ſpecial Verdict in the County of Somerſet about 20 Eliz. 


veſt, and was * 1 F ; "er 
not yet in Eſſe, and therefore the Baron could either [neither] releaſe, grant or ſurrender it; but ſays, 


that if he had made a Feoffment, that might perhaps have deſtroy'd the Poſſibility. 


* 


” 


(E. a) In 
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— oF 


(E. a) In what Caſes the Alt of the Feme during Co- 


verture, ſhall charge the Baron. 


1. TF a Feme Covert borrows of a Man Money, and with it cloaths G 1 
herſelf better than doth belong to her Eſtate; though this comes &, B. Sia. 

to the Ale of the Baron, becaule his Feme of Mecellity ought to 114 Paſch. 
be cloathed, yet becauſe it is beyond the Degree, the Baron is not 1. 1 3 
chargeable with it. 11 Y. 6. 30. b. | d 4 * 
| cot. 

2. So if a Monk of an Abby will borrow and build the Abby, and Fitzh. Debt, 
do more Things than the Abby can well bear, the Abby ſhail not be 1 * cites 


* 


charged ny this, though it comes to the ule of the Houle, 1: © © 
6 


, 6. 30. b. | | 
3. Bur otherways, if a Monk borrows and 1 it for the ne- Firzh, Debr, 
ceſtary Uſe ot the Houle, it will charge the Houle, Oubitatur, 11 Nin. 4 E. 2. 
I), 6. 30. 12 Y. 6. 5. "4 ge 
4. If a Feme buys a Thing of another, this will not charge the Fir-b. Debt, 


Hlisband, unleſs it comes to the Uſe ot the Husband. 20 Y. 6. 21. r 
b. 22. by Newton. 
| Alf a Feme 


buys any Thing, and it is found by Special Verdict that it was ſpent inthe Houſhold &c. yet the Baron 
ſhall not be charged for it; but this is good Evidence for the Jury to find that the Baron afſumpfir, 
tho! it is not binding Evidence, Reſolved by 7 Judges in the Exchequer-Chamber. Sid. 120. Paſch. 
15 Car. 2. in Caſe of Manby v. Scott. 8 


5. So if it comes to the uſe of the Dusband, if the Contract was Fitch. Debt, 
not to the Uſe of the Husband. 20 . 6, 22, * Foes 


by Newton. Feme Covert cannot make any Ontract to charge ber Baron, <vithout ¶ ent precedent or 
ſubſequent, expreſs or implied; per Foſter Ch. J and Windham J. They did not deny but that, as Cir- 
cumſtances might be, an expreſs or implied Aſſent of the Baron may appear to the Jury, ſo as the Con- 
tract of the Feme may be the Contract of the Baron; As if the Goods come to his Uſe, or that he appears 
well contented with the Uſe of them. Lev. 5. 6. Mich. 12 Car. 2. B. R. in Caſe of Manby v. Scott. 


6. But if the Contract was to the Uſe of the Husband, and it came Fitzh. Debt, 
to the Uſe of the Husband, it will charge him. 20 . 6. 22. I Fra | 


by Newton. But Fitzh. ſays, Quære well of this Diverſity &c. as if he commanded the Wife to 
buy &c. 


7. If a Woman buys Things for her neceſſary Apparel without the - 
Conſent of her Husband, yet her Pusband ſhall be bound to pay it. 
P. 13 Jac, B. Sir Thomas Gardiner's Caſe, per Curiàm. | 
8. But otherwile it is, if it be not neceilary ; per Curtain, in the 
ſald Caſe of Gardiner. Hide O. 6. 7, El. 234. 17, 7 
9. Jf a Feme Covert be a common Taverner, and ſells Wine, and 
a Man delivers ſeveral Tuns of Wine to her to ſell without the Aſſent 
of the Baron, the Baron is not chargeable for this in an Account. 
13 R. 2. Account 50. (It ſeems to be intended, that ſhe was a 
commou Taverner, without the Allent of her Husband.) 
| ro. It the Baron takes a Diſtreſs, and puts it in the Pound, and the S. C. cited 
Owner comes to the Pound, and there finds the Wife, the Baron; Le. 267. 
| being ablent, and renders ro the Wite Pledges, and prays a Delive- Pl. 358. 
Tance, AND the Feme delivers it to him, this will be a (C000 Otſcharne 
* the Owner in a Parco Fracto brought againſt him. 30 Ev, 
23. | 


11. In 


* — — — 


20 Baron and Feme. 


— 


— 


The Feoff- 11. In Aſſiſe the Baron and Feme are Tenants in Tail. The Baron goes 
ment of a ot of the Country, and the Feme infeoff's F. S. Per tor. Cur. This 1s a 
Feme Co- Diſſci/jz to the Baron, and therefore a void Feoffment. Br. Feoffment 


br ert. de Terre, pl. az. cites 9 Aff p. 20 


ment de Terre, pl. 48. cites 18 E. 4. 27. 


12. If a Woman ſeals a Bond in her Husband's Preſence, and he ſtands 
by and does not gainſay, it thall bind him; per the Maſter of the Rolls. 
2 Freem. Rep. 215. pl. 288. cites a Caſe in Time of H. 8. 

13. If a Sale be in a Market-Overt by a Feme Covert, (unleſs it be fir 
ſuch Things as ſhe uſually trades for, or that it is by the Conſent of her 
Husband) if the Buyer knows her to be a Feme Covert, the Sale is not 
Ro 2 Inſt. 713. 

S. C. cited 14. The Wife, without her Husband's Aſſent, bought Velvets and 

by Bridg- Silks of W. for her Apparel, W. had Notice that ſhe was a Feme Co- 

man Ch. J. vert. The Husband paid the Taylor for the making them, and alſo of 

Paſch, *4- other Garments made for the Baron himſelf; and then the Taylor re. 

* queſted the Money for W. for the Goods, but the Baron refuſed to pay 

Cam. Scacc. it. Upon this Evidence the Defendant offer d to demur; but the Jury 

in the Caſe was charged, and the Plaintiff at their coming back was nonſuited, 

- — The Jury affirm'd that they would have given their Verdict againſt the 

and fays Plaintiff; but Dyer faid, that at the Niſi Prius he much doubted there- 

the Doubt of. D. 234 b. pl. 17. Mich. 6 & 7 Eliz. at Guildhall. Wheeler v. 


of Dyer is Poines. 
only upon | 3 
the Payment of the Taylor, <vbether this amounted to a Conſent ; ſo that without ſuch Conſent the Book 
is clear, that the Defendant ſhould not be charged. Hutt. 104. but miſpaged, viz. 106. S. C. 


cited Arg. but by a wrong Name. | 


Le. 122.pl, 15. A Feme Covert was ſerved with Proceſs as a Witneſs, and tender'd 


166, Trin. her Charges, and /be appeared not. After Verdict it was moved in Arreſt, 


433 that ſhe is not within the Statute of 5 Eliz. cap. g. and the Tender of the 
v. Harvey, Charges ought to be made to her Husband; for the Charge lies upon 
S. C ad- him. But it was anſwer'd, that the Action is not brought tor the Da- 
judg d ac- mages ſuſtained by her Non- appearance, but for the 10 l. given by the 
cordingly. - Statute; and that a Feme Covert is within the Statute; for ſhe may be 

the ſole Witneſs ; and that ſhe is the Perſon puniſhable for not coming, 
and therefore the Tender is to be made to her; and judgment for the 
kf — Cro. E. 130. pl. 3. Paſch. 31 Eliz. B. R. Havithbury v. 
vy. 
10 ty Caſe of Detainer by the Wife, Action ſhall be againſt the Huſ- 
band. Le. 312. pl 433. Trin. 32 Eliz. C. B. Marſh's Caſe. | 
17. Baron ſhall never be charged for the Act or Default of the Wife, 
but when he is made Party to the Act ion, and Fudgment given againſt him 
and his Wife ; As for Debt or Scandal by the Wite, or tor Treſpaſs done 
by her &c. there Action of Debt upon the Caſe, Treſpaſs &c. ſhall be 
brought againſt the Baron and Feme, and the Baron ſhall plead &c. and 
thall be Party to the Judgment; bur if Feme Covert be indicted of Treſ- 
aſs, Riot, or other Wrong, the Wite ſhall anſwer, and be Party to the 
Tudgment only, and therefore the Fine put on the Wife ſhall not be 
| evied on the Baron per Cur, 11 Rep. 61. b. Mich. 12 Jac. in Dr. 
Foſter's Caſe. fp | | 
11 Mod, 18. If a Feme Covert commits a Riot, the Husband ſhall not be 
253. in Mrs. chargeable for it. Arg. 3 Bulſt. 8). Mich. 13 Jac. 
Fools Cale. 19. If the Wife peaks /anderous Words, the Husband ſhall anſwer 


| | for them. Arg. 3 Bulit. 87, Mich. 13 Jac, 
Lo SY", 


20, A 


Baron and Feme. 


— 


— — 


20. A Contract made with a Feme covert is good. 27 H. 8. 26. in 
Tatam's Caſe ; and ir ſhall be ſaid the Contract of the Husband. 30 
E. 3. 9. A Sale by Feme covert is good, and he ſhall declare that he 
himſelf ſold this; Per Coke Ch. J. 3 Buls. go. Mich. 13 1 | 

21. If a Feme covert commits a Treſpaſs, the Baron ſhall be puniſh'd 
for it; Per Twiſden J. ſaid that this is allowed by our Law. Sid. 
113. Paſch. 15 Car. 2. in Cam. Scacc. Arg. 

22. The Defendant's Lady bought ſeveral Goods of the Plaintiff, a 
Mercer, and Defendant paid him for them; afterwards fe parts from her 
 Husband, and takes up more Goods before the Plaintiff had Notice of her 
leaving her Husband. In an Action againſt the Husband, it was ruled 
by Ch. J. North, at Guildhall, that the Husband was liable, the Plain- 
tiff having no Notice of their parting, and the Husband having former- 
ly paid for what his Wife had taken up, induced the Plaintiff to truſt 
her again; but it ſhe had taken up Goods of a Stranger after ſhe was 

arted from her Husband, it ſeemed that he would not have been liable ; 

x relatione Serj. Rawlins. Freem. Rep. 248, 249. pl. 267: Hill. 1677. 
Hinton v. Sir John Hudſon. on 

23. Several Goods were deviſed to A. Feme of B. for Life, and after 
her Deceaſe to the Lord Paget; in this Caſe, tho? A. was parted from 
B. and there had been er Suits for Alimony, and Feme during Sepa- 
ration had waſted theſe Goods, yet Lord Keeper thought it reaſonable 
that the Husband ſhould be charged for this Converſion of the Feme; 
the Lord 5 pen Title being paramount the Feme, and not under her. 
Vern. 143. pl. 136. Hill. 1682. Ld. Paget v. Read. | 

24. A Wife trades by her Husband's Conſent, and gives Bills for Mo- 
ney, and he receives the Profit, The Wife borrowed 100 l. and died, and 
A Bll was brought againſt the Husband for the Money. An Iſue was 
directed to try, whether the Money was borrowed for carrying on the 
Trade; for if it was the Husband ſhould be decreed to pay it. 2 Freem. 
Ran. 215. pl. 282. Paſch. 1697. by the Maſter of the Rolls, Bowyer v. 

eake. 5 | 
25. Feme covert purchaſes Lands without the Conſent of her Husband, LA. Rayrh. 
he may have Trover for the Money; but if ſhe buys Land, or any thing 2 . p 
elſe, purſuant to an Authority given by him, he cannot avoid it after- 4 cord 6 ; 
wards, tho he might countermand it before; but if ſhe buys Neceſſaries by Holt 25 
for herſelf, Houſe, and — tho* without her Husband's Privity, J. but he 
yet he ſhall be bound; becauſe by Preſumption of Law the underſtands eld that if 
as well how to purchaſe them as her Husband does; at Guildhall, (cho — 
Cumb. 450. Trin. 9 W. 3. Garbrand v. Allen. privy at the 


| time) aſter. 
wards conſents to it, the Property of the Money is altered, and he cannot bring Trover; but oth 
wiſe ifhe is neither privy nor — Berl K 5 bring 3 Out Others 


44 


265. Wife's Contract is not binding where the Husband expreſsly gives 
Warning before-hand. 1 Salk. 118. pl. 10. Paſch. 2 Ann. coram Hole 
Ch. J. - NU e Ethrington 3 | — 

27. If Baron and Feme cohabit, and Feme deals ſeparately, her Con- 1 Salk. 114. 
tracts ſhall charge the Husband ; for Cohabitation is Eiffciens Evidence pl. 2. 8. 0 | 
of Notice; Per Holt Ch. J. 6 Mod. 162. Paſch. 3 Ann. B. R. Lang- at Niſi Prius 
ford v. Tyler. | SES © at Guildhall, 


1. (E. a 2) 


Paron and Feme. 


» = ” * Wn. 


(E. a. 2) Baron. Chargeable ; for what Debts of 
Feme, contracted before Marriage. 


Life of the Feme, but not after her Death, becauſe ceſſante Cauſa 
ceſſabit effectus. Br. Baron and Feme, pl. 2. cites 49 E. 3. 23. 

2. Citation was ſued in the Spiritual Court againff a Feme ſole upon 
Slander, and the Libel proved for the Plaintiff, upon which the Court a- 
warded 101. to the Party for his Cofts, and for the Defamation, and after 
the Feme took Baron, and made the Baron her Executor, and died, and af- 
ter Citation was againſt the Baron as Executor of his Feme, to pay the Sum to 
the Party, upon which Prohibition was ſued, and the other pray'd Con- 
ſultation; and per the Opinion of the Court, becauſe the Slander is ſpi- 
ritual, and they cannot award a better Recompence than Money, and 
that the Baron has proved the Teſtament of the Feme, and ſo agreed 
that ſhe made him Executor, that therefore Conſul tation ſhall be grant- 
ed; but ſeveral Serjeants contra, and that the Spiritual Court cannot 
award a Sum of Money, and that the Slander dies with the Perſon, 
and all that which depends upon it likewiſe ; but Brooke ſays, it ſeems 
to him that it is a Debt, and by the Death of the Feme the Debt ſhall not 
run upon the Baron, but it ſeems, by the Probate of the Teſtament, he has 
taken upon him to pay it in Law. Br. Conſultation, pl. 5. cites 12 H. 


22, 
TheHus- 7 3. A. married a Feme, Executrix, ſubjetF to a Devaſtavit ; if A. have 


band made a not ſufficient to fatisfy, himſelf ſhall be impriſoned for the Debt. Ca- 


Will, and bis . mn 1-4 
e. Ku. ry's Rep. 34 Trin. 1 Jac. 


trix, and | | - ; | 
died indebted, leaving Aſſets, which ſhe poſſeſſed herſelf of, and waſted, and then married a ſecond Husband; 
Per Coke G. the” Aſſets 9 the Hands of the Baron, yet he is chargeable for the Waſte 
done by his Wife before the Coverture, Roll Rep. 268, 269. pl. 44. Mich. 13 Jac. B. R. in Caſe of 


Lumley v. Hutton. 
A. makes his Wife Executrix ; ſhe takes a ſecond Husband. It was decreed, that ſhe ſhould be an- 


ſwerable for ſo much of the former Husband's perſonal Eftate as ſhe had polfeſſed, and that tho* he 
took it as a Portion with the Widow, and this is in Favonr of the Heir, tho“ there were no Creditors 
but was only to have the perſonal Eftate applied in caſe of the Real. a Vern, 61. pl. 5;. 


concerned, 
Paſch. 1688, Batchilor v. Bean. 


I a Feme bound in Debt takes Baron, he ſhall be charged during the 


I. In Debt againſt Baron and Feme, as Adminiſtratrix to her firſt 
Husband, Judgment being given againſt them, the Sheriff returned 
Nulla bona &c. of the Inteſtate, whereupon another Fi. Fa. was brought 
againſt them, that if it be found that they devaſtaverunt Bona & fi con- 
ſtare poterit, tunc Fi. Fa. and the Sheriff returned, that they bad uo 
Goods of the Inteſtate in their Hands, but that the Wife had Goods to the 
Value of 1001. which ſhe had waſted during her Widowhood, and that 
the Husband had not waſted any of them, & 11 devaſtaverunt according 
to the Writ, the Jury pray the Diſcretion of the Court. It was ar- 
| „that this was a Devaſtavit in Both; and the Court held, that the 
Return of what was found by the Jury was' good enough, and Lide 
ma the Plaintiff, Cro. C. 603. pl. 1. Hil. 16 Car. B. R. ings 
v. Hilton. 
During the g. It was admitted on all Sides, that if a Feme ſole is indebted and mar- 
Coverture. ,;,; an Action will lie againſt Husband and Wife, and he is liable to 


| . the Payment of her Debts. 3 Mod. 186. Hill. 3 Jac. 2. B. R. in Caſe 


J. Bulſt. 135. of Obrian v. Ram. 


cites it as ad- | 8 . | 
judged in the Caſe of Grubb v. Johnſon ———Feme ſole gives Warrant of Attorney, and then marrics, 


you may file a Bill, and enter Judgment againſt both. Show. 91. Hill, 1 W. & NI. 


61. A, 


1 
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6. A. marries B. an Adminiftratrix ; B. had waſted great part of the For what 


XZ Fg4ate before the Marriage. After the Marriage a Suit is brought a- ame to her 
XY ; for a Diſtribution, according to che Act of Parliament, 24s before 
Mm ainſt them for a Di 7 8 OL Farliament, Marriage 


— a Decree is had for that Purpoſe, and then the Wife dies; Per Lds. with the ſe- 
Commiſſioners, the Husband is not to be charged further than what cond Hus- 


came to his or his Wife's Hands after Marriage. 2 Vern. 118. pl. 117. band he is to 
Mich. 1689. Sanderſon v. Crouch. _— 1 


tate of hers. 


Chan. Prec. 255, 256. pl. 208. Paſch. 1706. Powell v. Bell. —— And ibid. 256. Mr. Vernon ſaid, 
that it had been ſeveral times held, that where a Man marries a Woman without ſtipulating for any par- 
ticular Fortune, or making any Settlement, if after the Death of his Wife Debts of hers appear, the 
Husband (not being a Purchaſor in ſuch Caſe) ſhall be anſwerable for the Debts of the Wife in 

quity, ſo far as he had any Money or other perſonal Eſtate of hers. In ſuch Caſe he ſhall be 
liable to make it good, even at Law, during the Covertare, but not after, whatever Fortune he had 
with her ; butin Eouity he may if he has any ſpecifick Aſſets of her T, 1 after hey Death; ſo if he 
has any thing merely in her Right, ſo far he ſhall be liable for Waſte before Marriage; but for the 
Fortune at large of the Wife it was never yet carried ſo far as to charge the Husband on Account 
thereof after her Death, eſpecially where the Husband was a Purchaſor of the Wite's Fortune for a 
valuable Conſideration, by making a Settlement on her; Per Mr, Vernon, Arg. Chan. Prec. 432, 433, 


Hill. 1715. 


. Feme dum ſola gives Bond; if the Husband dies his Executor is 
not chargeable with this Debt. Arg. 10 Mod. 161. Trin. 12 Ann. 

8. A Freeman of London having Iſſue 2 Daughters, deviſes 6000 l. a- piece 
to them, and makes his Wife Executrix. By an Eſti mate it appeared that 
his Perſonal Eſtate at his Death was 18000 J. to 60001. 1 which the 
Widow being intitled, A. her ad Husband, in Conſideration thereof, 
ſettled a Jointure of 6001. per Ann. Afterwards a Loſs of 12000 J. be- 
fell the Freeman's Eſtate ; and tho' the Wite was dead, and it was urged : 
that the ad Husband was a Purchaſer of her Fortune, yet *twas decreed 
that the Daughters ſhould have a proportionable Recompence out of 
the 6000 I. For where he takes Notice in the Articles that the 6000 l. 
he has with his Wite, who was Executrix of her former Husband, 
was Part of her firſt Hasband's Perſonal Eſtate, upon an Account open 
and unliquidated, he comes in as a Purchaſer thereof, ſubje& and liable 
to an Account; that is, as ſo much as upon the Account might be com- 
ing to her; and beſides having taken collateral Security that her Share 
ſhould amount to the 6000 1. he ſhall be liable to a Loſs befalling the Per- 

ſonal Eſtate afterwards, as far as the Wife's Proportion amounts to, (rho? 
ſhe is dead) together with her 2 Daughters-in-Law, who were each in- 
titled to a 3d Part by the Cuſtom of London ; per Cowper C. Chan. 
Prec. L Hill. 1715. Paget v. Hoskins. 
9. 


„ a 2s p 4 " — " Fo. 1 4.45 
- 4 1 4% \ * 7 3 " 7. a HEE * 
p * — n we 
* 42 A 
i 
A C48 : : „ * 
% — — bt CLIT BE 4 -© 
8 —— . 5 77 * 2 © LI : 
— k N 


here a Man marries a Widow Executrix &c. her Evidence ſhal! 
not be allow'd to charge her 2d Husband with more than ſhe can prove 
to have actually come to her Hands. Agreed per Cur. Abr. Equ. Caſes, 
22). Hill. 1719. 


- * 
*r Mi. 2 al. 3 
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(E. a. 3) Baron chargeable for what Debts of the 
Feme contracted before Marriage, after her Death. 


1.YATHERE the Feme dies, the Baron ſhall be diſcharged of the Debt Br. Baron 
of the Feme dum ſola fuit; for Ceſſante Cauſa ceflabir Effectus. 22d Feme, 

b. C 20d 

k there Ham- 

mond faid that if Obligation be made to a Feme Sole, abo takes Baron and after ſhe dies, the Baron ſhall 

have the Action, and by Conſequence ſhall be charged of the Debr of his Feme after her Death ; but 


Perſy ſaid you ſpeak openly againſt the Law; to which ſeveral agreed. 
11 


Br. Dette, pl. 48. cices 49 E. 3. 25. 
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It was agreed that Debts of the Wife before Coverture ſhall not charge the Hunsband, unleſs recovered 
in ber os time; ſo if a Judgment be had againſt a Feme ſole, and ſhe marries, and afterwards dies, 
the Husband is nor chargeable. 3 Mod. 186. Hill. 3 Jac. 2. B. R. in Caſe of Obrian v. Ram. 


Arg. 10 Mod. 163. . g 1 
It the Feme dum ſola gives Bond, and marries, and dies, the Baron is not liable. Arg. 10 Mod. 161. 


Ow. 133. 2. A. beg ueatlyd I to the Plaintiff, and made his Wife Executrix, and 
Smith v. died. She married the Defendant, who had divers Goods of the Teftator's 


Jong hl in his Hands, and in Conſideration the Plaintiff would forbear to ſue 
hs ken- him he promiſed to pay it. The Defendant pleaded that his Wife was 


dant— dead betore the Promiſe ſuppoſed to be made; and adjudged for the De- 
Yely. * fendant; for the Feme being dead, he is not chargeable; and as to 
S 8 1 Goods in his Hands, he is liable to the Executor or Adminiſtrator for 
Tink the them. Cro. J. 25). pl. 16. Mich. 8 Jac. B. R. Smith v. Johns, 


laintiff, 
that the "Defendant is not chargeable with the Legacy; for he is neither Executor nor privy to the 
Will; and tho' he had Poſſeſſion of the Goods, yet inaſmuch as he came to them tgp by the In. 
termarriage with the Executrix, he has by her Death only a bare Cuſtody of the Goods, for which he 
ſhall not be charged either in Court Chriſtian or at Common Law, unleſs he had converted them to his 
own Uſe after his Wife's Death ; but the Plaintiff might compel the Defendant to deliver the Goods to 
the Ordinary, or to take out Letters of Adminiſtration, to the Intent to ſue him in Court Chriſtian for 
the Legacy Bulſt. 44, 45, S. C. adjudged for the Defendant. Fleming Ch. J. admitted that he 
might be ſued in the Spiritual Court for thoſe Goods; but ſaid that he had a good Anſwer to plead 
there in Bar, viz. that he is ready to reſtore them to the Adminiſtrator ; and this will be a good Plea, 


in regard they came to him by his Wife. 2 | $5, 

A. appointed his perſonal Eftate to be ſold, and limited the Money to M. his Siſter for Life, Remaindey 
over, and made M. Executrix, who married J. S. and dies. A Bill is brought againſt J. S. to account for 
the perſonal Eſtate which came to the Hands ot M. It is not proved in the Cauſe, that the ſame came 
ro the Defendant's Hands, nor is he the Repreſentative of M. Per Ld. C. King, here is no Foundation 
for this Bill againſt Defendant. The Prayer of the Bill is to have an Account of the perſonal Eſtate 
that came to Ms Hands, who was Executrix, which can be granted = none but apainſt her Exe- 
cutor or Adminiſtrator. How far there might be a Foundation for ſuch Bill againſt Defendant, if the 
 Teftator's perſonal Eſtate were proved to have come to his Hands, he thought not neceſſary to determine in 
the principal Caſe, which went off upon other Points. Gibb. 68. Trin. 2 & 3 Geo. 2. in Canc. Green 


v. Rodd. 


3. It has been held, that where a Man married a Woman Trader, who 
died, and at her Death was indebted to ſeveral Perſons for Wares which 
ſhe had bought of them, and which were by her in Specie at the Time 
of her Death, and came to the Hands of her Husband, that tho' a Bill be 
brought againſt him, he may either pay tor thoſe Goods, or let the Per- 
ſon have them again; yet he may inſiſt that he is neither Executor nor 
Adminiſtrator to his Wife, and therefore not liable to her Debts, and 
that all her Goods belong ro him by Law. Ruled upon Demurrer. 
Abr. Equ. Caſes, 60. Trin. 1700. Blackmore v. Ley. But Quere. 

4. Judgment was obtained againſt a Feme ſole. She marries; then the 
Plaintiff 1ues a Sire Facias againſf Husband and Wife, and has a Fuds- 
ment Quod habeat Executionem againſt them. Then the Wife dies, and 
the Plaintiff ſues a Scire Facias againſt the Husband, and has Judgment 
= habeat Executionem againſt him; and reſolved to be well, upon a 

rit of Error out of Ireland. Cired by Holt Ch. J. as the Cale of 
Obrian v. Ram. 2 Ld. Raym. Rep. 1050. Mich. 3 Ann. 

5. A. married a Feme ſole Trader, and ſhe dies indebted. It was inſiſted, 
that tho the Husband in ſuch Cafes be nor liable at Law to the Debts, 
yer he ought to be fo in Equity ; but Ld. C. Parker faid, that this was 
a Queſtion with him; for the Husband runs a Hazard in being liable to 
the Debts, mach beyond the Wife's Perſonal Eſtate ; and that, in Re- 
compence for ſuch Hazard, he is intitled to the Whole of the Perſonal 
Eſtate, tho' exceeding the Debts, and diſcharged therefrom, and indeed 
is intitled to the ſame upon the very Marriage. Wms's Rep. 466. 469. 
4 = Trin. 1718. in Cafe of the Earl of Thomond v. the Earl of 
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6. M. was indebied to A. her Mother in 2000 J. by Bond, and then A. Wms.'s Rep. 
by Will deviſed this 20001. to F. S. Afterwards M. married, and ſurvived 470. at the 
her Husband, and atterwards married N. R. who had with her ſeveral . 3 2 
Fewels, and a Rent-charge of 1500/1. a Tear. About 10 ears after this agrecable 
laſt Marriage M. died, and then A. died, without having ever put the Bond to this Reſo- 
in Suit, Ld. C. Parker held, that if W. R. had been Executor or Ad- lution, and 
miniſtrator of his Wife, or Executor of his own Wrong, he had been 3 
liable at Law as far as he had Aſſets; but he appears not to the Court thereof, y 
in any of theſe Capacities ; and that, for aught appears, A. purpoſely was deter- 
omitted recovering Judgment againſt him; that the Husband, during mined in 
the Coverture, is anſwerable tor the Wife's Debts, tho? he has nothin 1 
with her; and on the other hand, if he has received a Perſonal Eſtate March 8 
with his Wife, and happens not to be ſued during the Coverture, he is nit 1735. per 
liable; and in the principal Caſe the Jointure enjoy'd by W. R. might Ld. Talbor, 
have determined the next Moment after Marriage; and as to the De- in Caſe of 


mand from W. R. of his ſaid Wife's Debt, his Lordſhip diſmiſs'd the Stamford. 


: Stamford.— 

Bill with Coſts. W ms.'s Rep. 461. pl. 132. Trin. 1118. The Earl of The Caſe 
Thomond v. Earl of Suffolk. | was ; M. a 
eme gave 


a Promiſſory Note for 50 1. and then married A. the Defendant; «who had ready Money with her, and likewiſe 
Choſes en Action, — of which be received in her Life-time, and the reſt he took as Adminiſtrator to ber. 
Upon a Bill for Payment of this Note the Defendant inſiſted, that ſuch Part of her Fortune as was not 
reduced into Poſſeſſion by him during the Coverture, and which he received after her Death as Ad- 
miniſtrator, was not near ſufficient to pay her Debts, and had already paid more than that amounted to. 
Ld. C. Talbot decreed an Account of what the Husband had received ſince his Wife's Death, as Ad- 
miniſtrator to her; and that he ſhould be liable ro ſo much only; but as to any further Demand againſt 
her, he diſmiſs'd the Bill; and ſaid, that the Harriage is no Gift in Law of the Goods which ſhe has en 
Auter Droit; and that upon this Reaſon only are founded all the Caſes, where a ſurviving Husband has 
been charged with the Wife's Debts after her Death. Caſes in Equ. in Ld. Talbpt's Time, 173. Hill. 
1735. Heard v. Stanford. 5 


5. A Woman: entered into a Bond, and after married, having brought 
her Husband a very conſiderable Fortune. The Husband con/tantly paid 
the Intereſt of the Bond during the Life of the Wife. Now a Bill is brought 
againſt the Husband for the Payment of the Bond, and * 1 Chan. Caſes, * See Free- 
295. was cited; and that having paid the Intereſt, was a taking the Debt man v. 
upon himſelf, But the Bill was diſmiſs'd, tho' without Coſts. Select Goodbam, 
Caſes in Chan. in Ld. King's Time, 19. Trin. 11 Geo. Jordon v. Foley. 


1 


1 


8 
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(E. a. 4) Baron chargeable for what Debts &. of the 
Feme contracted during Marriage. 


I, IEE of A. receives 101). to the Uſe of A. and this comes to the 

Profit of A. in a convenient and neceſſafy Way, tho? ic was 
without A.'s Order or Conſent after, yet A. is liable to this Debt, and 
Count ſhall be of a Receipt by the Hands of the Baron. Jenk. 


I. 5. 
2. A Feme Cover! bought Tobacco, and the Husband was fed fo 5 If the Wife 
tho* he had made Proclamation that no Man ſeculd truſt her, and no Progf tells her 


was that it came to the Husband*s Uſe, or that the Wife did uſe to buy and Husband 


fell for the Husband ; and it was ruled, that it ſhall be intended ſhe did * 


a | 1 will bu 
ſo as his Servant; and the Judge took this Difference, where particular ſuch «Thin 


Notice is given not to truſt the Wife, there, if the Party, to whom ſuch which is ne: 

Notice is, do truſt her, it is at his Peril; but not ſo upon this general Mo- <fary, and 

tice by the Proclamation aboveſaid; and in this Caſe it was proved ſhe had 1 

_ formerly bought and ſold, but not lately. Clayt. 125, 126. pl. 223. he will not 
March 1647. before Germin J. Watſon's Caſe. 


allow ir, and 


. 2 7 2 2 ö 
Tradeſman to give his Wife Credit for it, and * the Wife takes up that Thing of —_ 


Tradeſman 
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Tradeſman upon Credit given her by him, the Husband is not liable. It is ſufficient for the Husband 
to give general Notice that People do not give Credit to his Wife. Ld. Raym. Rep. 444, 445- ſays it 
was ſo ruled at Exeter Lent - Aſſiſes by Holt Ch. J. 10 W. 3. in Caſe of Longworthy v. Hockmore. 


3. If the Baron is beyond Sea. in any Voyage, and during his Abſence 
the Wife buys Neceſſaries, this is good Evidence for a Jury to find that 
the Baron aſſumplit. Sid. 127. Paſch. 15 Car. 2. in Cam. Scacc. in Caſe 
of Manby v. Scott. ; 

Bat ſuch Evidence is only preſumptive, and not concluſive Evi. 
dence, and therefore the Jury in ſuch Caſe finding it ſpecially, the Court 
cannot give Judgment againſt the Baron; for their being Neceſſaries, 


and the Employment, with the Reſidue of the Special Circumſtances, is 8 


not but Matter of Evidence, upon which the Jury ſhould proceed to aſ- 
certain the Fact, whether the Baron promiſed or not. Sid. 127. in Caſe 
of Manby v. Scott. 

5. And the Baron might contradict ſuch preſumptive Evidence by 
other Proofs; As that he gave her ready Money to buy &c, Sid. 127. in 
Caſe of Manby v. Scott. 

6. The Father deviſed Legacies to his Children, and made the Mother 
Executrix. She married again and died. The Infants brought a Bill 
againſt their Father-in-Law, to have an Account of the perſonal Eftate of 
the Father; but decreed, that not being call'd to Account in the Lite- 
time of their Mother, he was not reſponſible now. Fin. Rep. 95. Hill. 
25 Car. 2. Gratwick v. Freeman. 

7. If the Wite pawns her Cloaths for Money, and afterwards borrows 
Money to redeem them, the Husband is not chargeable unleſs he were 
conſenting, or that the firſt Sumcame to his Uſe. 2 Show. 283. pl. 276. 
Hill. 34 & 35 Car. 2. B.R. Anon. 

8. In Caſe brought for Wares ſold and delivered by the Plaintiff, to the 
Wife of the Defendant, Non Aſſumpſit was pleaded, and upon Evidence 
it appeared that the Goods were Silver Fringes and Laces for a Petticoat 
and Side-Saddle, and that they were all delivered within the Compaſs 
of four Months, and that they amounted to 941. and that Part of them 
were delivered to a Carrier for the Wife of the Defendant, by the Or- 
der of Mrs. Rider, = a Letter of the Wife to Mr. Rider, and that the 
other Part were delivered upon a Letter of the Wife to the Plaintiff; 
and that the Laces were worn and uſed by the Wife in the View of the De- 
fendant, and that the Wife at that Time lived with the Defendant in the 
fame Houſe. For the Defendant inſiſted, that long Time before the De- 
livery of theſe Goods, there was a Difference between him and his 
Wite, and that wa * the Space of two or three Years had not lived toge- 
ther, and that the Wife declared to the Detendant that ſhe would charge 
him with 500 Il. in one Term, and would haye him in a Goal in the 
next, and all this before the Goods were delivered; and that for many 
Years the Wife had an Allowance for Chaths viz. 5ol. per Ann. and no 
Evidence was given that ſhe had any Occaſion to have theſe Clothes fo 
as they could appear to be neceſſary. And the ſame Day another Action 
was tried for Velvet and Tiſſues of 3 1. per Yard, to the Value of 801. and 
Treby Ch. J. directed, that if the Jury found the Plaintiff innocent of the 
Dejign of the Wife to ruin the Husband, and delivered the Laces c. as 
Goods fit for the Wife, and upon the Credit of the Husband without Netice 
of the Difference between them, that the Husband ſhall be obliged to ay the 
Plaintiff, for it is Part of his Promiſe of Marriage to feed and cloath 
her; and though ſhe had an Allowance, this was ſecret, and of which the 
Plaintiff had nor Notice; bur if the Plaintiff had Notice of the Difle- 
rences between the Husband and Wiſe, and fold them only to enable 
the Wite to ruin the Husband, then the Defendant would not be charge- 
ble, and though the Husband be chargeable heretofore, yet after ſuch a 
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ſolemn Trial and their Differences made ſo publick, he held that the 
Husband ſhall not be chargeable ; and likewiſe if the Plaintiff was not 
Privy to their Differences bur delivered the Goods innocently, yet if 
the Goods were not ſuitable to the Quality of the Wite, the Defendant 
ſhould not be chargeable ; and it Part be -_= ſuitable, he ſhould be 
charged for that Part vor | Upon this Direction the Jury being of 
Gentlemen, found generally for the Plaintiff for his whole Damages. 
Skin. 348. pl. 18. Paſch. 5 W. & M. in B. R. Morton & Withens. 

9. Debt againſt Husband for the Lodging of his Wife, and proof only 

made that he formerly cohabited with her and owned her as his Wife, and 
held ſufficient to charge him, but that he might diſcharge himſelf by 

iving Elopement in Evidence; for they that will Truſt a Wife after ſhe 
ok 2 do it at their Peril. 12 Mod. 372. Paſch. 12 W. 3. Car v. 
King. 8 
T7 W hile they cohabit the Husband ſhall anſwer all Contracts of the Though fis 
Wife for Neceſſaries; tor his Aſſent ſhall be prefumed to all Neceſſary 9 
Contracts upon the Account of Cohabiting, unleſs the Contrar appear; he took of g 


Per Holt Ch. J. at Guild-Hall. 1 Salk. 118. Paſch. 2 Ann. Etherington for better for 


v. Parrot. * 

: | 119. pl. 13. 
Paſch. 3 Ann. Robinſon v. Greenold. 6 Mod. 171. S. C. and S. P. by Holt Ch. J. accordi ly ; 
and the Caſe was, that the Husband diſcovering his Wife to be a very lew'd Woman went from her, 
and ſhe after having lived ſeveral Years with an Adulterer, was received into the Plaintiff's Houſe, 
who entertained her as the Husband's Wife, and afterwards brought an Indebitatus Aſſumpſit againſt 
the Husband for Lodging and Dieting his Wife. ' 


11. If a Wife takes up Clothes, as Silk &c. and Pawns them before The Huſ- 
made into Clothes, the Husband ſhall not pay tor them becauſe they never Band ſhall 


came to his Uſe, otherwiſe if made up and worn, and then pawn'd; Per Fon "ug 


Holt Ch. J. at Guild-Hall. 1 Salk. 118. pl. 10. Paſch. 2 Ann. Ether- according to 
ington v. Parrot. the Degree 

| and Quality 
of the Husband ; but if a Man Jends a married Woman Money to buy Neceſſaries and ſhe docs ſo, he has no 
Remedy againſt the Husband, bur Equity will ſuffer the Lender to ! ww in the Place of the Tradeſmen of 
hom ſuch Neceſſaries were bought; Per Maſter of the Rolls, Ch. Prec. 502. pl. 312. Mich. 1718 Ann. 


12. If Baron “ turns away his Wite, he gives her Credit wherever ſhe * In ſuch 
goes and muſt pay for Neceſſaries for her; but it fe + runs away from 2 he muſt 
her Husband, he ſhall not be bound by any Contract ſhe makes; Per Cn 1 


with her for 


Holt Ch. J. 1 Salk. 118. pl. 10. Paſch. 2 Ann. Etherington v. Parrot. «reaſonable 


£xpences ; 
Per Holt Ch. J. 12 Mod. 245. in Cafe of Tcdd v. Stokes. S. P. held accordingly by Halt Ch. ]. 
Holt's Rep. 104. pl. 13. Paſch. 5 Ann. in Caſe of James v. Warren. : 
+ When ſuch Separation becomes Notorious, the Husband is not liable unleſs he takes her again. 1 Salk. 
119. pl. 13. Paſch, 3 Ann. by Holt Ch. J. in Caſe of Robinſon v. Greenold. 

So if Baron goes away from her; Per Holt Ch. J. 1 Salk. 119. Robinſon v. Greenhold. And 
leaves her not ſufficient to maintain herſelf ; Per Holt Ch. J. Holt's Rep. 104. in Caſe of James v. 
Warren. gut if he turns away his Wife or leaves her, and before he takes up any Thing the 
Husband propoſes to maintain her at home, (though yet he will not lie in Bed with her) yerif after ſuch 
© Offer or Propoſal made and refuſed, any Money was disburſed for the Wife, this will be at the Peril 

of the Perſon ſo disburſing, unleſs the wy are of Opinion that ſuch offer was deceitful and fraudu- 
tent. For a Wife is to be maintained er Husband, where and how he thinks fit according to his 
Ability. Holt's Rep. 104. pl. 13. Paſch. 5 Ann. James v. Warren. 


13. If a Woman be found Guilty of a Battery and fined, the Huſ- 
ſhall not be liable, per Cur. 11 Mod. 253. pl. 3. Mich. 8 Ann. B. R. 
in Mrs, ooh Log, Rey foul Dif * 

14. A Feme, who had the foul Diftemper given her by ber Husband twice, Ch. Prec. 
leſt him, and borrowed 30 l. of V. R. to hoy Doctors 9 Apothecaries, and $02. pl. 312. 
for 7 It was ſaid by the Maſter of the Rolls, that admitting Anon. Mich. 
the Wife cannot at Law borrow Money, though for Neceſſaries, ſo as to of — — 
bind the Husband, yet this Money being applied to the Uſe of the Wife | 

. : or 
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for her Cure and Neceſſaries, the Plaintiff who lent this Money, muſt in 
Equity ſtand in the Place of the Perſons who found and provided ſuch 
Neceſſaries for her. And therefore as ſuch Perſons would be Creditors 
of the Husband, ſo W. R. ſhall ſtand in their Place and be a Credi. 
ror alſo; and his Honour directed the 'Truſtees (to whom the Huſ- 
band then deceaſed had deviſed Lands tor Payment of all his Debts) to 

A) R. his Money and likewiſe his Coffs. Wms.'s Rep. 482. 
Mich. 1718. Harris v. Lee. 

15. If a married Woman comes into a Shop to buy Goods, and the Owner 
not being willing to truſt her becauſe ſhe is under Coverture, a 7hird 
Perſon coming by undertakes for the Payment. The Court thought it clear 
that the Owner cannot come upon the Husband for the Payment. 
Barnard. Rep. in B. R. Mich. 2 Geo. 2. in Caſe of Garnum v. Benner, 

How far the Contract of the Feme ſhall bind the Baron. See Lev. 4. 

Sid. 109. to 131. Mod. 124. to 144. and in abundance of Places in 

1 Keb. the Caſe of Manby v. Scotr. | 


* . 
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(E. a. 5) Second Baron. Where chargeable. 


1. Acknowledged a Statute and died Inteſtate, and upon an Ex- 

* tent *twas returned Mortuus. A new Extent was iſſued, upon 
which was returned, that the Widow Aaminiſtratrix had ſold the Goods 
of the Deceaſed ; whereupon the Extent iſſues of the Goods of the ſe- 
cond Baron, Mo. 761. pl. 1056. Trin. 3. Jac. in Chancery, Hey- 
ward's Caſe. 

2. A. ſettled Lands on Truſtees after his Death for the Payment of his 
Detts, and the Truſtees not ar all acting, his Wife after his Death enters 
and takes the Profits. Then ſhe marries again, and her Husband continued 
to take the Profits during his Lite as ſhe did before. He dies, and ke 
again received the Profits and after married the Defendant, who alſo con- 
tinued to take the Profits till the Heir of A. came of Age. On a Bill by a 
Creditor of A. it was decreed by the Maſter of the Rolls, that the 
Defendant, the laſt Husband, ſhall be liable in Reſpect of the Profits re- 
ceived by the Wife and her former Husband and himſelf to the Payment 
thereof, ſo far as the Profits taken by either of them did extend. And 
upon Appeal, the Court conceived the Decree juſt, and that the Defendant 
muſt his Wife chargeable with this Debt. Chan. Caſes 80. Hill. 
18 & 19 Car 2. Gilpen v. Smith. | | 

3. On arguing Exceptions to the Maſter's Report, the Queſtion was 
how far the ſecond Husband ſhould be charter his own Eſtate, for 
a Devaſtavit and Breach of Trufi by the Wife and her firſt Husband. Per 
Car. where there is a Bond there is a Lien by Deed, and ſo the ſecond 
Husband bound; but where there is barely a Breach of Truſt or Debt 
by ſimple Contract, there, in Equity, the Plaintiff ought to follow 
the Eſtate of the Wife in the Hands of the Executor of the firſt 
Husband. Vern, Rep. 309. pl. 303. Hill. 1684. Norton v. Sprigg. 


” - 


(E. a. 6) Survivor charged or benefited, 


1. JJ ARON marries a Feme wrongfully ſeiſed of Lands, and after the 
Marriage ſbe occupies them without the Baron's Aſſent, yet Action 


lies againſt Borh, as well for the Occupation before the ns drags 
afrer 


—— 
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after during the Feme's Life; but after her Death Action lies not for 
this Occupation againſt the Baron; but it the Perſon who has Right 
enters into the Land after Marriage, and the Baron re-enters in Right 
of his Feme, or if after the Matriage he occupies the Lands, and then 
the Feme dies, Treſpaſs lies againſt him; per Rede J. Kelw. 61. Paſch. 


J. pl. 1. | 
* * Sole makes an Agreement with other Perſon to diſtribute 
the Reſidue of the Eſtate of M. among them, and after marries the 
Defendant ; per Cur. what came in between ſeven and eight Years 
after Marriage by the Death of the faid M. was not within the 


= Compals of the ſaid Agreement, but was to go to the Benefit of the 


Husband. Chan. Rep. 26. 3 Car. 1. Fol. 883. Rickſers v. Herne. 

3. It a Man marries an Executrix and waſtes the Goods, tis a Devas- Jo. 417. pl; 
tavit in the Wiſe ; per Cur. For it was her Folly to take ſuch Hus- 1 7 2 but 
band that would make a Devaſtavit ; and by Jones J. if a Recovery ap 1 
; againſt Baron and Feme be in a Devaſtavit, it the Baron ſurvives S. C. cited 
the Wife he ſhall be charged, and if the Feme ſurvives the ſhall be Arg. Lutw. 
charged; but if the Recovery be not againſt Baron and Feme in the 572: 
Life of the Feme and ſhe dies, the Baron ſhall not be charged. Cro. >. eme Co- 


C. 519. pl. 20. Mich. 14 Car. B. R. in Caſe of Mounſon v. Bourn. 3 


waſte duri 

. . R the Cover- 
ture, though the Waſting of the Baron ſhall charge her if ſhe ſurvives; Adjudg'd. 2 Lev. 145. Trin. 
27 Car. 2.8 R. Horſey v. Daniel. | 


4. The Wife when ſole bought Gods for Money, and after rmatried, S. C cited 
and died. The Goods came to the Husband”s Hands after her Death, but 2 Ld.C. 
the Debt remained unpaid ; the Bill was by the Creditor to diſcover the 2 buy 
Goods. Defendant demurr'd, but ovei- ruled by the Lord Chancellor, in La. Tal- 
who with ſome Earneſtneſs ſaid he would change the Law in chat bot's Time, 
Point, Chan. Caſes 295. Mich. 28 Car. 2. Freeman v. Good ham. 175. Hill, 


| I735. in 
Caſe of Heard v. Stanford, who obſerved that the Goods never coming to the Husband's Hands till afrer 


the Wife's Death, made it a very hard Caſe upon the Creditor, and probably occaſioned the ſayin 
of the Ld. Nottingham, but that even there he over-ruled a Demurrer to a Bill for the Diſcovery + 
the Goods, and it does not appear what became of the Cauſe afterwards. | 


S. If Husband and Wife have Fudgment in Scire Facias for a Debt due 
to the Wife, the Benefit thereof ſurvives to the Husband ; for the Judg- 
ment is joint, and therefore ſhall ſurvive ; if the Husband outlives the 
Wite, he ſhall have the Benefit of it; and if the Wife outlives the 
Husband, ſhe ſhall have the ſame Benefit of it; Per Holt Ch. J. but 
Rooksby J. doubred. Comyns's Rep. 31, 32. Mich. 9 W. 3. B. R. 


6. Baron by Reputation only, As where the Marriage was by a mere 
1E. (a Sabbatarian) is not intitled to Adminiftration to the Wife. 
1 Salk. 119. Heydon v. Gould. 9 Ann. coram Delegatis at Serjeant's 
Inn in Fleetſtreet. 5 ry 
7. A Feme dum ſola gave a Bond, and then married. The Hausband Wms's Rep: 
became Bankrupt. The Bond-Debt is diſcharged by the Bankruptcy of 34: pl. 57- 
the Husband, ſo that if he dies ſhe ſhall not be further chargeable ; is 25% 
Parker Ch. J. who declar'd the Judgment of the Court as to the Alt 5. E. 
Part, and his own Opinion as to the latter Part. 10 Mod. 243. &c. 
Trin. 13 Ann. B. R. Miles v. Williams. 
8. Bill by the Heirs and reſiduary Legatees of Sir W. Milman 
2 Lady Milman, Executrix of Sir W. M. to have an Account of 
the Teſtator's Eſtate. It being proved in the Cauſe, that Sir W. M. 
being very old and infirm for j Tears before his Death, did nut receive Ab. 
ney himſelf, tho he ſighed Receipts, and executed Leaſes Ge. but the Mo- 
ney was uſually paid to Lady Milman, 677 Wife. Cowper C. decreed Las 


dy 
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dy M. to account for what Money ſhe received for) Years before hen 


usband's Death, but the Maſter ſhould be eaſy in taking the . 


count, and allow for Houſe-keeping &c. without Vouchers. MS. Rep 
Mich, 2 Geo. Buckle v. Mil man. | | 


— . "” ” f 
ng 


(E. a. 7) Where the Feme reſerves the Power of her 
| own Eſtate. Caſes relating thereunto. 


is bound to do ſuch AF as Feme covert ſpall direct; ſhe may 


T, 
give Direction without Aſſent of the Baron, and if Baron di. 


aſſents, yet the Declaration and Direction of the W ite ſhall guide the 


ſe, and ſhall be Cauſe to forfeit or ſave the Bond. And. 182. pl. 
217. Paſch. 30 Eliz. Arg. in Caſe of Forſe v. Hembling. 

2. M. (a Feme ſole) made J. S. and W. R. (Truftees of 100 l. of 
hers) to enter into Covenant and Bond to leave 100 J. to pay to whom ſhe 
ſhould appoint, and for want of Appointment, then to pay it to two Grand. 
children; afterwards (being married) ſe made F. S. and N. R. to can! 
the Covenant and Bond, to make void this her Intention, yet decreed to | 
be made good to the Plaintiff, (the Grand-children ſuppoſe) See Toth. 
162. where this is imperfectly reported, cites 10 Jac. or Car. C. B. fh 
442. Atwood v. Stubbs. (Quære) 8 ; 

3. Debt upon Obligation conditioned, that if Defendant marry ſuch | * 
a Widow, who was poſſeſſed of divers Goods of her firſt Husband's, a 
His Children's, he (ould not medale with them, but —_ and her Chil. | 
\ dren might enjoy them without Interruption 2 him. Upon Performance 

of Covenants pleaded, Plaintiff aſſigned for Breach, that the firſt Hu- 
band was poſſeſſed of ſuch Sheep and Goods &c. and that the Wife had 
them before Marriage, and that after Marriage the Defendant, ſuch : 
Day, took the ſaid Goods into his Hands, and yet detains them. A. 

ter Verdict it was moved, that no ſufficient Breach is alleged; for it 
is not ſhewed that the Husband made any Diſturbance; for by the Mar 
riage the Goods are in the Husband, and it is not ſbeum that he difturi- 
ed the Wife's Enjoyment of them; and of that Opinion were Hyde and 
Jones J. but Whitlock and Crooke e contra, and that the Breach is 
well aſſigned; for by alleging the taking detaining the Goods, 1s 
ſuppoſed a taking and detaining them from the Wife, and Iſſue being 
found for the Plaintiff, the Court intends it an unjuſt Caption and De- 
tention, contrary to the Agreement. And afterwards Hyde mutat 
Opinione upon reading the Books, was of the fame Opinion, Where upon, 
abſente Jones, it was adjudg'd for the Plaintiff, Cro. C. 204. pl.) 
Mich. 6 Car. B. R. Crowle v. Dawſon. LS OK 


4. The Wife before Marriage, by Indenture between her and the in- 


tended Husband and two Truſtees, aſſigned over all her real and per- 
ſonal Eſtate to her own Diſpoſal. After Marriage ſhe borrows Mons, 


and furniſpes a Houſe, of which ſhe had deſired her Baron to takes 


. Leaſe, but declared ſhe would defray the whole Charge, and would 
have the Diſpoſal of the Goods as her own. The White died, having 
I of 10001. to the Baron, which was deereed to him, and tha 
he be diſcharged of paying for the Goods, Rent &c. of the Houſe, t 
of the 400 I. borrowed, of which ſhe had given him 2001. preſently 
upon the borrowing of ir, and to return to the Baron ſome Ferwels gives Þþ 


* 
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by him to the Wife before Marriage, which were not to be accounted any 


part of her Eſtate, whether the Gift was before or after the Indenture | 
aforeſaid p 
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aforeſaid, ſhe having on her Death-bed declared they belonged to the 
Baron, and that the Truſtees be indemnified obſerving ſuch 9 
Fin. R. 108. Hill. 25 Car. 2. Blyſſe v. Sayers, 71 Partridge. 

5. Fowles upon his Marriage with Counteſs of Dorſet enters into 
Articles, that Counteſs of Dorſet ſhould have and enjoy her Eſtate to 
her ſole and ſeparate Uſe, and that ſhe ſhould diſpoſe of the Surplus of 
ſuch Eſtate by any Writing under her Hand &c. Counteſs of Dorſet 
lays up a conſiderable Sum of Money out of her ſeparate Eſtate, and 
buys Land with it, and makes an Appointment purſuant to the Power, 
and diſpoſes of the Land ſo purchaſed to a Stranger. After her Death 
Fowles prefers his Bill to have theſe Lands, and Ld. Jefferies decreed, 
that he ſhould have the Lands as purchaſed with his Wife's Money; 
but this Decree was afterwards reverſed in Dom. Proc. becauſe bought 
with the Money raiſed out of the ſeparate Eſtate of the Wife, which 
ſhe had a Power by the Articles to diſpoſe of. Cited MS. Rep. 1 Geo. 
in the Caſe of JIrtts v. Lee, as a Caſe in Ld. C. Jefferies's Time, 
Fowles v. the Counteſs of Dorſet. | 

6. In ſuch Caſe the Husband being much in Debt, and ro diſcharge his Gilb. Equi 
Goods going to be taken in Execution, ſhe gave a Note to pay the Debt 1 3 
out of her own ſeparate Eſtate, and accordingly the Action was diſ. ed in — 
charged. On a Bill againſt Baron and Feme, the Baron could not be dem Verbis 
met with to be ſerved with a Subpœna, but the Wife was inforced by Abr. of 
Attachment to anſwer without him, He being made a Party only for r Equ- 
Conformity. Ch. Prec. 328. pl. 249. Hill. 1111. Bell v. Hyde. 8 > cite 
; no . 

7, Covenant that the Wife ſhall diſpoſe of her perſonal Eſtate, does And ſhe hav- 
not extend to what ſhall come to her after her Marriage. MS. Tab. March ing Power to 
11. 1711. Pilkington v. Cuthbarſton. | | of — off 


| Eſtate, which 
only comprehended the perſonal Eſtate ſhe had before Marriape, gets into P ofſeſſion of” A con * — 


ſonal Eſtate in a private Manner upon the Death of her Father, and conceals it from th band, and 
afterwards by Will diſpoſes of it to Charities, yet decreed that what was 10 — from — Hausband 
ſhall not be made good to him ſo as to diſappoint the Charities. MS. Tab. S. C. 


8. It being agreed between the Parties before the Marriage, that the 
Husband ſhould have only ſo much of the Wife's Eſtate, and that fhe ſtould 
have Liberty to diſpoſe of ali the Eſtate be/ides, which ſhe ſhould be intitled 
to by her laſt Will in Writing Gr. it was reſolved, that 5000 l. which 
fell to her after Marriage by the Death of her Brother, ſhould nor go 


to her Husband or his Executors, but that the Wife ſhould have the 


Power of diſpoſing thereof, tho? at the Time of the Articles ſhe had not 


any Right or Intereſt therein, and altho* at that Time the coul 
t or releaſe the ſame ; for this being a Covenant ſhall enure —— 
g to the Intent.of the Parties; and extend to a Right in futuro, where 
it is the apparent Intent of the Parties that the Husband ſhould have no 
more than the Sum expreſsly mentioned whatever happened; By Ld, 
C. * MS. Rep. Hill. 1 Geo. Petts [alias Potts] v. Lee. 
. 9. The Feme by ſuch Power conſented to by the Husband before- 
hand, conveyed her real Eſtate ts 'Truſtees, and gigned all her Bonds 
and Mortgages to her ſeparate Uſe ; but after the Marriage he permitted 
her Husband conſtantly to receive the Intereſf without any Complaint to 
either Debtors or Truſtees, and about 10 Years after the Marriage the 
Husband died. Ld. C. Macclesfield decteed the Executors of the Hus- 
band to make good any part of the principal Money due on any of the 


Securities, with Intereſt, from his Death; bur as to the Intereſt receiv'd 
by him during the Coverture, as it was againſt common Riehy for thg 


Wife to have a ſeparate Property from him, (they being in Law but 
one Perſon) ſo a/l reaſonable Intendments and Profikprichs are to Fog ary 


mitted 
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—_ mitted again the Wife in this Caſe, and ſhe not having in ſo long Time 

made any Complainr, her Conſent ſhall be intended and be conſidered as 


a Gift, and that any other Conſtruction might have put him under 
big Hardſhips. 2 Wms's Rep. 82. pl. 18. Mich. 1722. Powell y, 


ankey & Cox. 
10. The Wife having reſerved Power over her own Eſtate, and veſt- 


ed the ſame in Truſtees, conſented to ſell 10/1. a Tear, part of her Land 
sf Inheritance for 2001. which the Husband having received, he therewith 
founded a Charity for poor Widows, and gave a Bond for it to the 
Wife's Truſtees, to be paid to them within 3 Months after the Deceaſe, for 
the Benefit of her Executors. Ld. C. Macclesfield held that this ſhould 
bind the Wite, and was a waiving the Intereſt of the 200 J. tor her Lite, 
and if ſhe would avoid this Bond ſhe muſk prove fome Fraud in gaining 
her Acceptance thereof; that this being her ſeperate Eſtate, ſhe mu/# Pri- 
ma facie be looked upon as a Feme ſole, and that it was as if a Feme ſole 
had accepted ſuch Bond which would have bound her; beſides it might 
well be ſuppoſed that ſhe contributed to this Charity, it being to her own 
Sex. 2 Wms's Rep. 82, 85. pl. 18. Mich. 1122. Powell v. Hankey 
& Cox. 
And where 11. A Bond given by a Feme Covert (having a ©: Eſtate) upon 
ſhe had made her borrowing Money, was inſiſted to be merely void; ſo that after fix 
ber Will, and Yeats it amounts to no more than a Loan of ſo much, and that a De- 
e n mand then of it is barr'd by the Statute of Limitations; and the Maſter 
other Lega- of the Rolls agreed that the Bond was void; but he ſaid, that in this 
cies, and Caſe (ſhe being dead, and a Bill being brought againſt her Executors 
made A. and and her Husband) all her ſeparate Eſtate was a 7! 1 . Eſtate for Payment 


„ of Debts, and a Truſt is not within the Statute of Limitations. 2 Wms's 


wiſe the Huf. Rep. 144. Trin. 1723. Norton v. Turvil. 


band bad poſ- 
ſeſſed bim i 7 ſome of her Money, The Maſter of the Rolls ſaid, it ſeemed as if the Plaintiff ought 
to be at Liberty to 2 in order to be paid out of the ſeparate Eſtate left by her; to which 


Purpoſe ſuch Part thereof as is undiſpoſed by the Will ought to be firſt applicd, and if not ſufficient, 
then the Creditors ſhould be paid out of the EN) and if thoſe are not ſufficient, all the 
ſpecifick Legacies ought to contribute in Proportion. 2 Wms's Rep. 145. Norton v. Turvill. 


MS. Rep. 12. A. by Will gives 2 Legacies to his Daughter B. of 5001. each, one 


—.— "ION of them for her ſole and ſeparate Uſe, the being married without a Settle- 


Badham, 


ment. Decree for placing out the Money for her Benefit. The Huf- 
band, upon Petition to Ld. C. Macclesfield, obtained an Order for one 
500 l. and the other 5oo l. by Conſent to be laid our for the ſeparate 
Uſe of the Wife. The Husband and Wife, the being 19, join in an 
Aſfegnment of the af 500 J. to ſecure a Debt to H. the Plaintiff, and the 
Husband becomes Bankrupt. H. brought a Bill againſt the Aſſignees of 
Bankruptcy, and Husband and Wife; and Ld. King decreed the Aſſign- 
ment good, and the Reſidue to be paid to the Aſſignees. The Wife re- 
hears &c. alledging that ſne was poor, and not able to produce the 
Order of Ld. Macclesfield. Objected, That the Aſſigument was good, 
it being of her ſeparate Eſtate, tho under 21; and that Infants may 
execute a Power by an Attorney &c. Ld. Chancellor, as to that Ob- 
jection that the Order was voluntary, and did not bind Creditors, ſaid 
that is a hard Cenſure on the Proceedings of the Court, and ſuch Set- 
tlements are uſual Practice, and this here is according to the Will. 
Where the Husband makes 4 voluntary Proviſion for the Wife, to take 
Place after his Death, it has been adjudged traudulent ; but here it is 
ſet apart gary As to the Aſſigument itſelf, he admitted that 
if Feme had been ſole it had not been good, but void; but the Caſe is 
ſtronger, becauſe the was a Feme Covert. And tho' in Caſes of meer 
Powers or Authorities Intants may execute, becauſe nothing moves from 
them, yer this is an Intereſt, and can no more be departed with in 

| | Equity 
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Equity by an Intant, than by an Intant's Aſſignment of a legal Eitare 
at Law. Decree varied. 


13. A Woman having Lands and a perſonal Eſtate, before Marriage 
conveys all her Eſtate to her ſeparate Ule, to which the Husband was a 
Party ; and he covenanted that he would not only go with it. On this 
Eſtate ſo convey'd, there was a Mortgage for 300 . which, before the Con- 
deyancers, he verbally promiſed to diſcharge. During the Coverture the 
Mortgage was aſſigned over, and he covenanted thus, That I or my Wife ſhall 
pap it. The Husband and ſhe lived with great Affection together, and 
he conſtantly received all the Profits of this ſeparate Eſtate. He died, 
having never paid olf the Mortgage, leaving Children, which he had 
by @ tormer Venter, Fortunes: Theſe the Wite maintain'd after his 
Deceaſe. The Wite brings her Bill; iſt, That the Effects of the Hul- 
band ſhould be applied to the Redemption of the Mortgage. 2dly, To 
have Account of the Profits of her ſeparate Eſtate, received by the Ba- 
ron. 3dly, To have an Allowance ior the Maintenance of his Chil- 
dren atter his Deceaſe. It was decreed, That the Husband's Effects 
ſhould not be charged to redeem the Mortgage, nor be accountable for 
the Profits of her ſeparate Eſtate received by him; and that the Main- 
tenance ſhould be counterbalanced by the Intereſt of their Fortunes. 

And upon a Rehearing the Ld. C. ſaid, that there is no Foundation to 
{3 charge him with the Payment ot the Mortgage; for by the Statute of 
= Frands it is no Charge, unleſs reduced into Writing : All is at an End when 

there is an Agreement in Writing; all the Converſation was only as 

previous Steps. This is the ultimate Settlement of the whole Affair 

on mature Conſideration of every Thing; as between him and the Mort- 
gagee he might be charged, but not by the Wife. As to the Receipt of 
the ſeparate Maintenance, if they lived together amicably, it ſhall be Jooked 
on as done by her Conſent. As to the Maintenance, ſhe has taken it upon 
herſelf; and ir does not appear to me but the Intereſt is ſufficient for 
that Purpoſe. Decree affirmed. Select Caſes in Chan. in Ld. King's 
Time, 20, 21. Trin. 11 Geo. Chriſtmas v. Chriſtmas. 


„„ ˙ 


——_ 
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(E. a. 8) Pin- Money. Caſes relating thereto. 


1. HERE the Husband, during his Cohabition with the Wife, 
: makes her an Allowance of ſo much a Year for her Expences, 
if the out of her own good Houſewitry faves any Thing out of it, this 
will be the Husband's Eſtate, and he ſhall reap the Benefit of his Wite's 
Frugality, becauſe when he agrees to allow her a certain Sum yearly, 
the End of the Agreement is, that ſhe may be provided with Clothes 
and other Neceflaries, and wharſoever is faved out of this redounds to 
the Husband ; per Ld. K. Finch. Freem. Rep. 304. pl. 373. Irin. 
1674. in Lady Tyrrell's Caſe. is, 46: Sr I; 
2. A Term was created on the Marriage of A. with B. for raiſing Abr. Equ. 
200 J. a Year for Pin-money, and in the Settlement A: covenanted for 4 172 | 
Payment of it. There was an Arrear of one Tear at Als Death, which Bat e 
was decreed, becauſe of the Covenant to be charged on a'Truit-Eftate Court al- 
ſettled for Payment of Debrs, it being in Arrear for one Year only; low da Tear 
ſecus had ir been in Arrear for ſeveral Years. Chan. Prec. 26. pl. 28. 8 1 


Trin. 1691. Offley v. Offtey. ttbe Whole, 


: f . i a | was proved 
to be in Arrear ; and that between Husband and Wife, who lived well together, 3 Quarters of a Year 
made but little Difference. Abr. Equ. Caſes, 140. pl. 5. Mich. 1728. Counteſs of Warwick v, Edwards. 


M m 2, The 


— = ——_— 


Baron and Feme. 


At Common 
Law, if a 
Man ſeiſed 


as in Right 


3. The Plaintiff's Relation (to whom he was Heir) allow'd the Wife 
Pin-money, which being in Arrear, he gave her a Note to this yp nay ; 
&« am indebted to my Wife tool. which became due to her ſuch a Day.” 
After by his Will he makes Proviſion out of his Lands for Payment of al 
his Debts, and all Monies which he owed to any Perſon in Truſt ſor hi; 
Wife; and the Queftion was, whether the 1001. was to be paid within 
this Truſt; and my Ld. Keeper decreed not; for in Point of Lay 
it was no Debt, becauſe a Man cannot be indebted to his Wife, and it 
was not Money due to any in Truſt for her. Hill. 17or. between 
Cornwall and the Earl of Mountague. Bur quære; for che Teſtato: 
look*d on this as a Debt, and ſeems to intend to provide for it by hi, 
Will. Abr. Equ. Caſes, 66. pl. 2. 

4. Where the Wife h 

and buys Jewels with the Money ariſing thereout, they will not be Af; 
1iable to the Husband's Debts, Chan. Prec. 295. pl. 232. Trin. 1710 
Wilſon v. Pack. = 

5. Where there is a Proviſion for the Wife's ſeparate Uſe for Clothes, * 
if the Husband finds her Clothes, this will bar the Wife's Claim; nor isi. 
material whether the Allowance be provided out of the Eſtate which | 7 
was originally the Husband's, or out of what was her own Eſtate ; to: 
in both Caſes her not having demanded it for ſeveral Years together, thall þ * 
be conſtrued a Conſent from her that he ſhould receive it; per Ld. C. Mac- Þ 
clesfield. 2 Wms.'s Rep. 82. 84. pl. 18. Mich. 1722. Powell v. Han-“ 
key & Cox.—And to the ſame Purpoſe his Lordſhip cites (Hill. 1712) 
the Caſe of Judge Dormer and the Biſhop of Salisbury. 

6. So where 50. a Jear was reſerved for Clothes and private Expentes, 
ſecured by a Term for Years, and 10 Years after the Husband died, 
and ſoon after the Wife died, the Executors in Equity demanded zool. 
for 10 Yeats Arrear of this Pin-money ; but it appearing that the Hy/- 
band maintain d her, and no Proof that ſhe ever demanded it, the Claim 
=o diſallow'd. 2 Wms.'s Rep. 341. pl. 98. Hill. 1725. 'Thomas . 

aner, 


1 hd 3 = S * — A * as — A. 


(E. a. 9) Feme relieved againſt the Acts of the 


Baron. 


TI Aſſiſe, if a Man ſeiſed in Fare Uxoris 1 the Land to B. fi 
1 Life, and after grants the Reverſion to F. in Fee, and dies, and after 
B. dies, the Entry of the Feme is lawful; for there was no Diſconti- 
nuance but for the Life of B. For the Reverſion in Fee is not diſcou- 
tinued, becauſe the Baron died before t he Tenant for Life, ſo that the R- 
verſion was not executed in his Life, Br. Diſcont. de Poſſeſſion, pl. 13 
Cites 28 Aſſ. 6. | | | 

2. 32 H. 8. cap. 28. F. 6. No Fine, Feoffment, or other Act done by th! 
Husband only, f any Lands c. being the Inheritance or Freehold of tht 
Wife, during the Coverture between them, ſhall make any Diſcontinuant 
thereof, or be prejudicial to the Wife or her Heirs, or to ſuch as ſpall bat 


of his Wife Right, Title, or Intereſt to the ſame by the Death of ſuch Wife ; but thi 


thereof in- 
feoffed ano- 


the ſame Wife or her Heirs, and ſuch other to whom ſuch Right (ball lau- 
fully appertain apt her Death, may enter into the ſame according to hi! 
Rights and Titles therein, any ſuch Fine Ec. to the contrary notwith/tand: 


and died, ing; Fines levied by the Husband and Wife, wheveunto (be is Party or Pri | 


the Feme 
could not 


oy, only excepted. 


enter, but was put to her Action, which was called a Gu in Vita &c. Litt. 8. 594. — But 5 


in all Caſes where the Feme might have Cui in Vita at the Common Law, ſbe ſhall enter by the Purview if 


n 


as a ſepatate Allowance made + job Marriage, 


he n aL AL Ae teens " - dA ” * _ i... a. tat... th. a 
— — __ 


Baron and Feme. 


hk i 


1 

; - and where the Iſſue could not have Sur Cui in Vita or Formedon, in ſuch Caſe he ſhall 
= ny wil the Remedy of this Statute; and therefore if the Baron has Iſſue, and aliens, and the 
Feme dies, the Iſſue ſhall not * enter during the Life of the Baron, becauſe at the Common Law he 
3. had no Remedy to recover the Land On Life of the Baron, and the Words of the Act are ac- 
— cording to their Right or Title therein. Þ eſolved. 8 Rep. 72. b. 73. a. Paſch. 7 Jac Greneley's 
We Caſe.- Mo. 58. pl. 164. Paſch. 6 Eliz. it was ſaid by Dyer, upon the Stat. of 32 Hf. 8. cap. 28. the 
Words of which are, that . all Recoveries and Diſcontinuances, and Alienations & c. ſhall be utterly void 
« and of no Effect; but that the ſaid Femes, after the Death of their Barons, may enter; that theſe laſt 
Words of the Statute have Intendment to abridge the Words precedent ; for if after ſuch Alienation 
the Baron and Feme are divorced, and the Baron dies, ſhe is put to her Writ of Cui in Vita ante Di- 
vortium; and yet the Words of the Statute are, that“. ſuch Alienation ſhall be void; but this ſhall 
be intended to take away the Writ of Cui in Vita [ do not obſerve the Words of (Recoveries and 
Alienations being void and of no Effect) in the Statute.] 4 Le. 104. pl. 210. in the Time of Q. 
Eliz. C. B. ſays, Note by Dyer upon the Words of Stat. 32 H. 8. cap. 28. That a Feoffment of the 
Lands of the Wife ſhall not be a Diſcontinuance ; but that the Wife may enter after the Death of 
« her Husband, that this is an Abridgment of the Words precedent ; for in ſome Caſes ſuch a Feoft. 
ment is a Diſcontinuance; As if, after the Feoffment, they are divorced, ſhe cannot enter, but is put to 
her Writ of Cui ante Divortium. | Ng 

If the Husband makes a' Feoffment in Fee of the Lands of his Wife, and after they are divorced Cauſa 

recontraftus, yet the Woman may enter within the Purview of that Statute, and is not driven to her 

Writ of Cui ante Divortium, as he was at the Common Law; albeit the Entry be by Statute given to 
the Wife, and now upon the Matter ſhe never was his lawful Wife ; but it ſufficeth ſhe was his Wife 
de Facto at the Time of the Alienation, and where her Husband dieth ſhe cannot be his Wife at the 
Time of the Entry. Co. Litt. 326. a. 8 Rep. 73. a. in Greneley's Caſe, S. P. The Feoffment 
was made during the Coverture between them, and tho' the Statute fays {bur that the ſame Wife &c.) 
this is to be intended of her who was his Wife at the Time of the Alienation; for when the Baron is 
dead, the is not then his Wife, but is called his Wife only to deſcribe the Perſon that ſhall enter; 
and the Statute does not ſay that (the Wife ſhall enter after the Death of her Baron, ) but ſays | me 
: ly that (x ſhall enter according to their Right and Title,) be it in the Life of the Baron after Divorce 
2 a Vinculo Matrimonii, or after his Death. Mo. 58. pl. 164. Paſch. 6 Eliz. ſays that in ſuch Caſe 
| ſhe is put to her Writ of Cui ante Divortium. 
Co. Litt. 326. a. S. P. 


— 


3. Baron clone levies a Fine of the Land of the Feme with Proclama- Without 


tion. The Baron dies, and 5 Tears paſs. The Feme is barr'd. Arg. 2 — 1 15 


Roll Rep. 410. cites 5 E. 6. 12. Rn 

| ever; per 
Opinionem Curiz, notwithſtanding the Stat. of 32 H. 8. cap. 28. which does not limit any Time of En. 
try &c, but this does not reſtrain the General Law made by the Stat. 4 H. J. of Fines with Proclama- 
tions; and the Stat. 32 H. 8. ſpeaks of Fincs only, without Proclamations. I). 72. b. pl. 3. Mich. 6 E. 
6. Anon, S. C. cited, and S. P. reſolved, 8 Rep. 72. b. Paſch. 7 Jac.. in Greneley's Caſe. 
Co. Litt. 326. a. 8. P. | 


4. Where the Baron and Feme are joint Purchaſors in Tail, the Re- Mo. 28. pl. 
mainder to the eme in Fee, and the Baron aliens by Fine without his Feme, 3 * 
and dies. It was held clearly by the 2 Chief Juſtices, Stamford and 33 p. 
Dyer J. to be within the Statute which ſpeaks ot Alienation of the In- held accord- 
heritance or Freehold of the Wife. D. 162. a. pl. 48, 49. Trin. 4 & 5 ingly by all 


P. & M. Wingfield v. Littleton. the Juſ- 


tlces— 
Co. Litt. 326. a. S. P. 8 Rep. 72. a. Greneley's Caſe, S. P. 


$. A Foint-Eftate to the Baron and Feme has always been taken to be 
within theſe Words (Jus Uxoris,) and yet it was not only or barely 
us Uxoris. 8 Rep. 72. a. per Cur. and ſays that according to this Re- 
olution it was adjudg'd in Beaumont 's Caſe, and that with this 
agrees D. 191. b. 5 22. Mich. 2 & 3 Eliz. Hawtry's Caſe. 
6. Baron and Feme are jointly ſeiſed in Tail, Remainder to the Baron Bendl. 2245. 
in Fee. They have Iſſue. The Baron levies a Fine with Proclamations. pl. 251. S. C. 
The Heirs of their Bodies are barr'd by the Statute of 32 H. 8. of Fines, — 
but not the Feme; for the is not within it. And. 39. pl. 101. Mich. d hi 4 
Is & 16 Eliz. Anon, -” 
; $ Rep. 72. 


a. b. reſolved that by ſach Fine, or if the Baron commits High Treaſon, and dies, and the Feme befare 
or after Entry dies, the Iſſue is barr d Dal. in Kelw. 205. a. b, pl. 7. Bendloes ſeem'd of Opi- 
nion, that if the Feme had enter'd the Fine had been avoided ; but the other Juſtices e contra. 


7. It 


136 Baron and Feme. 
Mo. 596. pl. », If a Man ſeiſed of Copyhold Land in Right of his Wife, ſurrenders it 
515. 8. C 0 the Uſe of another in Fee who is admitted, and the Baron dies, this is 


djudged b : . 1 
A > Juſ. no Diſcontinuance ro the Feme nor her Heirs, but that ſhe may enter, 


tices tobe and ſhall not be put to her Cui in Vita, nor the Heir to his Sur Cui in 
no Diſconti- Vita. 4 Rep. 23. pl. 4. Paſch. 35. Eliz. B. R. Bullock v. Dibley. 


ce, be- | 
— 2 Livery <vas made of ſuch Eſtate, nor can a Warranty be annexed to it, for the Benefit whereof a Diſ- 


continuance is admitted. And the Caſe of Foxley v. Coſen, Mich. 32 & 33 Eliz. Rot. 937. was cited 
to have been adjudged no Diſcontinuance. And all the Juſtices took it that it is not within the Let. 
ter nor Equity of the Statute of 32 H. 8. which gives Entry to the Feme and her Heirs againſt the 
Diſcontinuance of the Baron. But Cro. J. 105. pl. 44. Mich. 3 Jac. B. R. in Caſe of Collins v. 
Cancke, where the Queſtion was upon a ſpecial Verdict, Walmſley J. held that it was a Diſconti- 
nuance, notwithſtanding the Caſe in 4 Rep. 23. a. No Judgment was given here, but they pleaded de 


Novo. 


As no one 8, By the Words (ſuch other to whom ſuch Right ſhall appertain after her 


wil doube Death) the Entry of him in the Reverſion or Remainder is preſerves. 
— Wife Co. Litt. 326. a. 


enters firſt 
it ſhall benefit thoſe in Remainder alſo, though the Statute ſhould be thought to be made only for the 
Good of the Wives directly; ſo clearly here the Words give Entry as well to others as to the Wives 
and their Heirs ; Per Hobart Ch. J. but ſaid he was of Opinion, that if a Wife being ſeiſedin Fee after 
ſuch Alienation of the Husband, ſhould die without Heir, that the Ld. by * Eſcheat ſhould not be 
within the Remedy of this Statute. Hob. 261. 

* Hob. 243. Hobart Ch. J. calls the Entry of Ld. by Eſcheat an irregular Entry, and ſays the Com- 
mon Law will not extend to irregular Entries that were given by ſpecial Statute, differing from the 
Reaſons of the Common Law. 


— Sw 


8 Rep.72.b. 9. Where the Husband and Wife are jointly ſeiſed to them and their 
8 Cy $ Heirs, of an Eſtate made during Coverture, and the Husband makes a 
reſolved - | Feoff ment in Fee and dies, the Waite may enter by this Statute. And ſo 
bur if the it is if the Feoffment be made by the Husband and Wife, though the 
Baron ſuffers Words of the Statute are (by the Husband only) for in Subſtance this 


2 common js the Act of the Husband only. Co. Litr. 326. a. 


Recov 


_ * Iſſue, the Fene is barred, and cannot enter by Force of this Statute.— Co. Litt. 
326. a. S. P. 85 | 


10. If the Husband cauſes Præcipe quod Reddat upon a faint Tithe to be 
brought againſt him and his Wife, and ſuffers a Recovery without any 
Voucher, and Execution to be had again/t him and his Wife, yet this is 
holpen by the Statute ; for this by Conſtruction is the Act of the Huſ- 
band, and the Words of the Statute be made, ſuffered or done. Co. 
Litt. 326. a. | BAY 
11. The Hasband is Tenant in Tail, the Remainder to the Wife in Tail. 
The Husband makes a Feoffment in Fee. By this the Husband by the 
Common Law did not only diſcontinue his own Eſtate Tail, but his 
Wite's Remainder ; but at this Day, after the Death of the Husband 
2 Iſſue, the Wife may enter by the ſaid Act of 32 H. 8. Co. Litt. 
326. a. | 
2 Inſt. 681. 12. B. and bis Wife being ſeiſed in ſpecial Tail, Remainder to B. in Fee, 
3. * B. alone levied a Fine to . 6.1n Fee, which Eſtate came to the Earl 
— by Of H. in Fee. B. having Iffue, died, his Wife entered; the Earl of 
this Act tho. H. confirmed the Eſtate in the Wife, habendum to her and the Heirs of 
not named; the Body of her and her Husband. And it was ruled that the Confir- 
_ 5 = mation wrought nothing, becauſe ſhe had as great an Eſtate before. And 
this Ack are alſo the Iſſues could nor be made inhericable which were before barred 
(being the In- by their Father's Fine, and the Eſtate Tail, as againſt them, lawfully 
beritance and given to another. And it was further reſolved by Way of Admitrance, 
* * that if the Remainder in Fee had not been to B. himſelt, but to a Stranger, 
_ £14) in the Entry of the Wife had reſtored that Remainder to the Stranger, and 
this Caſe had left nothing in the Cogniſee, but a mere Poſſibility; ſo the hath 


the 
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Baron and Feme. 137 


the Tai only to herſelf, but to the Benefit of other Eſtates grow - were as well 
_ 3 =o © 06 with his. And yer during the Lite of B. the In- — 1 
tall had been barred and all had been in the Cogniſee, and the Wife had err 
had nothing but a Poſſibility vice verſa, Hob. 257. Hobart Ch. J. cites Husband, as 
9 Rep. 140. [r 38. b. &c. Paſch. 10 Jac. in the Court of Wards] Beau- the Wife; 


et becauſe 
mont's Caſe. 7 theo 


neficial Law to ſuppreſs a Wrong, and to give the Party wronge d a ſpeedy Remedy, and that it was 
in equal Miſchict ; it was adjudged to be within this Statute. 


13. Twiſden ſaid he had a Caſe from my Lord Kelinge, where a * 8 F. by 
Feme Covert Infant Jevy'd a Fine, and her Friends got a Writ of Error Veld yr J. 
in the Husband's and her Name. That the Court would not ſuffer the Hill. 23 Ne 
Husband to releaſe, but Hale faid he could not ſee how that could be 24 Car. 2. 
avoided, but he had known that in ſuch Caſe the Court would not B R. in Caſe 
permit the Husband to * _— the Guardian which they admitted for of Freeman 


the Wife. Vent. 209. Paſch. 24 Car. 2. B. R. in Lady Prettyman's oe 
Caſe. 


14. A Feme Covert was a Midwife, by which ſhe got a great deal of 
Money, and alſo bought and ſold Goods as a Feme Sole Merchant, and 
put out ſeveral Sums at Intereft in Truftees's Names, the Husband having 
agreed by Articles, that as ſhe got it ſhe might diſpoſe of it at Pleaſure allow- 
ing him a Maintenante, which the always did, and the had no Mainte- 
nance from him for 18 Years, but maintained him, herſelf, and four Chil- 
dren all the Time, and portioned out two Daughters, and paid her Hus- 
lands Debts, and ſo diſcharged him out of Priſon. Afterwards he aſ- 
figned all his real Securities of Land and Money, and all his perſonal 
Eſtate to his Daughters Husbands, and made them his Attornies to ſue 
tor &c. the ſame, and the Truſtees ſhould ſtand intruſted for the Huſ- 
bands in equal Moities, but to allow the Husband and Wife 20 I. per 
Ann, On a Bill dy the Sons- in-La w againſt the Truſtees and their Fa- 
ther and Mother; it was by Conſent of all Parties decreed that the ſaid 
Eſtate ſhould be divided into Moities, one to the Plaintiffs, and one ro 
the Mother, or to whom ſhe ſhould appoint, and that the Plaintiff's and 
the Mother ſhould pay her Husband 201. a Year for his Life; and that 
ſo much of the Aſſignment as gives the Plaintiffs all the Eftare of the 
Father and Mother be diſcharged, and that the Mother keep and diſ- 
ſe of what ſhe has by Virtue of this Decree or otherwiſe, and what 
ie ſhall after acquire by her Induſtry, either by Gift, or by her Will 
without any controll of the Plaintitts or her Husband, as a Feme Sole 
ma 14 in. Rep. 56. Hill. 25 Car. 2. Ward v. Summer, and Davis 
a . 
15. Feme joins in a Mortgage with her Baron, and levies a Fine to bar 
Dower ; in Conſideration whereof, the Baron agrees that the Wife ſhall 
have the Redemption. The Husband Mortgages the Eftate twice mote. 
The Court thought this Agreement fraudulent as againit the Subſequent 
Mortgages, ſo far as to intitle the Wife to the whole Redemption; de- 
creed per North K. that if the Wife ſurvive the Husband, ſhe ſhould 
have her Dower, and that without being obliged to bring her Writ of 
Dower. Vern. 294. pl. 287. Hill. 1684. Dolin v. Coleman. 
16. Bill againſt Baron and Feme as Executors for a Legacy. The De- 
ftendants anſwer, and Witneſſes are examined, and Publication paſſed. 
Baron gies. Per Cur. here is no Abatement, and the Wife ſhall be bound 
by the Anſwer and Depoſitions; bur in Caſe of the Wife's Inberitance it 
might be otherwiſe, 2 Vern. 249. pl. 234 Mich. 1691. Shelbury v. 
riggs. | | 
| 17. A. on Marriage gives Bond to leave his Wife worth $00 J. Or A third Fut where 8 
Part of his perſonal Eitate at her Election. A becomes Bankrupt. De- Bond was 
creed that the Wite come in as a Creditor on the 506 I. Bond, and what 5 by the . 
| | Nn | mould and for. 


<=» #2 : > 


Mie, makes a Leaſe for ſixt) Years, at more Reut than the ſame had been let tor before, only * 1 
| TEIN OO ogg eee 


I 38 . Baron and Feme. 
Payment: of a ſhould be paid in Reſpect thereof, to be * out at Intereſt and received 
Sum of Mo- by the Creditors during the Life of the Husband, and if the Wife ſur. 
— n Caſe viv'd, then the Money to be paid to her. 2 Vern. 662. pl. 587. Trin. 
ſhe ſurvived 17/10, Holland v. Calliford. 


him, and the | : . | 
Husband after became a Bankrupt ; Per Ld. Ch. there can be nothing ſtopped by way of dividend out 
of the Bankrupt's Eſtate, to anſwer this contingent Debt or Demand when it happens. Mich, 1728. 


Abr. Equ. Caſes 54, 55. Chawell v. Caſſanet. 


* 
nnn 


— 


(E. a. 10) Leaſes made of the Wife's Eſtate. Good or not, 


The com- l. 32 H 8. EASES made by bim that is ſeiſed in Right of the Wiſes 
mon 1 cap.28. Inheritance, or jointly with his Wife by Purchaſe during the 
des Ties Coverture or before, ſhall be good and effetFual. And the Wife ſhall have ſuch 


the Juſtices 
at th Day Remedy for the Rent after the Death of her Husband the Leſſor againſt the 
is, that Leſſee, his Executors and Aſſignees, as the Husband Leſſor might hav; 
woes \ had. Proviſo that all Leaſes made of Land Sc. whereof the Inheritance 
ome made is in the Wife, Gall be made by Indenture in his and his Wite's Name, and 
a Leaſe be- ſhe to ſeal the ſame, and the Rent to be reſerved to him and his Wife and 
fore the Sta- to the Heirs of the Wiſe, And the Husband ſhall not diſcharge any g 
var £26 wg the Rent but only during Covertare, unleſs by Fine levied by both. 
,re- 
erving Rent to them; and afterwards the Feme, when ſhe is Sole, receives the Rent of the Termor, 
that this ſhall not bind her from ayoiding the Leaſe unleſs it was by Indenture, becauſe her Aſſent was 
requiſite to the Commencement of the Leaſe, which ought to have been by Deed. D. 91. b. in a Nota 
of the Reporter, pl. 13. Mich. 1 Mar. in Caſe of Turney v. Sturges. 
There are 9 Things neceſſarily to be obſerved. 1, The ſe muſt be made by Deed indented, and not 
by Deed Poll, or by Parol. 2019, It muſt be made to begin from the Day of t he making thereof, or 
from the making thereof. 3dly, If there be an old Leaſe in being, it muſt be ſurrendered or expired, or 
ended within a Year of the making of a Leaſe, and the Surrender muſt be abſolute, and not conditional. 
athly, There muſt not be à double Leaſe in being at one Time, As if a Leaſe for Years be made according 
to the Statute, he in the Reverſion cannot expulſe the Leſſee and make a Leaſe for Life or Lives ac- 
cording to the Statute, nor e converſo ; for the Words of the Statute be, to make a Leaſe for 3 Lire, 
or 21 Years, ſo that one or the other may be made, and not both. — It muſt not exceed 3 Lives, or 
21 Years from the making of it, but it may be for a leſſer Term, or fewer Lives. 6thly, It muſt be af 
Lands, Tenements and Hereditaments, Manurable or Corporeal, which are neceſſary to be letten, and «vhere 
out a Rent by Law may be reſerved, and not of Things that lie in grant, as Advowſons, Fairs, Markets, 
Franchiſes, and the like, whereout a Rent cannot be reſerved. 75rhly, It muſt be of Lands or Tenements, 
wobich have moſt commonly been letten to Farm, or occupied by the Farmers thereof by the Space of 20 Years 
next before the Leaſe made, ſo as if it be letten for 11 Years at one or ſeveral Times within thoſe 
20 Years it is ſufficient. 4 Grant by Copy of Court Roll in Fee for Life or Tears, is a ſufficient Letting t' 
Farm within this Statute, for he is but a Tenant at Will according to the Cuſtom, and ſo it is of a Leaſe 
at Will by the Common Law; but thoſe Lettings to Farm muſt be made by ſome ſeiſed of an Eſtate 
of Inheritance, and not by a Guardian in Chivalry, Tenant by Curteſy, "Tenant in Dower or the like. 
Sthly, That upon every ſuch Leaſe there be reſerved Yearly, during the ſame Leaſe, due and payabl: 
to the Leſſors their Heirs and Succeſſors &c. ſo much yearly Farm or Rent, or more, as hath been moft 
accuſtomly yielded or paid for the Land &c. within 20 Years next before ſuch Leaſe made. gthly, Nor 
to any Leaſe to be made without Impeachment of Waſte ; therefore if a Leaſe be made for Life, the Re- 
mainder for Life &c. this is not warranted by the Statute, becauſe it is Diſpuniſhable of Waſte, But 
if a Leaſe be made to one during three Lives, this is good; for the Occ upant, it any happen, ſhall be pu- 
niſhed for Waſte. Co. Litt. 44. a. b. | | 
Ejectment of a Leaſe of A. the Husband, Upon Not Guilty pleaded, a Leaſe by Indenture was 
ſthewn in Evidence to the Jury in the Name of the Baron and Feme, and ſigned and ſealed by the Baron 
Feme, and Letter of Aileen by the Baron and Feme to deliver it upon the Land, and he delivered it 
both their Names; but becauſe the Decleration in Zjectment was of a Leaſe of A: only, and not in the 
Wives Name, Exception was taken; and per 3 J. the Declaration is good; for the Delivery by the 
Attorney is a void Warrant as to the Wife, and ſo it is the Leaſe of the Baron only. But it the Leaſe 
had been delivered on the Land by the Baron alone, it had been a good Leaſe for both, and the Declara- 
tion ſhould have been accordingly ;- but now it is the Leaſe of the Baron only, and not void able, bu! 
void againſt the Wife. Cro. J. 617. pl. 1. Mich. 19 Jac. B. R. Gardiner v. Norman. *Tis the 


| Leaſe of them both during the Husband's Life. Cro. C. 493. pl. 10. Mich. 5 Car. B. K. v 


Hopkins. 2 
The Husband after Marriage purchaſes to him and his Wife and their Heirs, and after without his 
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* fore in two Parts and now in One. Per 3 J. againſt Hobart Ch. J. the Leaſe is good, and not within 
E it is not the ſole Inheritance of the Wife, and the Appointment thereby is, that the Re- 


tion ſhall be to them and the Heirs of the Wife, which is nor intended of a joint Eſtate; but then the 
Reſervation ſhould be to both their Heirs. Cro. C. 22. pl. 15. Mich. 1 Car, C. B. Smith v. Trinder. 


Baron and Feme. 


7 2. The Wife nor her Heirs ſpall not have Liberty by this Af, to avoid The Hus- 
4 any Leaſe to be made of her Inheritance by her Husband and her for 21 _ 2 a 
Years or under, or three Lives, whereupon the accuſtomable yearly Rent for 20 in Right of 

ö Tears before is reſerved. | „ Wife, 
7 | | | levied 2 fine 
of to the Uſe of themſelves for their Lives, and afterwards to the Uſe of the Heirs of the Wife, Proviſo that 


| 8 it ſball be lacypful for the usband and Wife at any Time during their Lives, to make Leaſes for 21 Years or 3 
1 Lives. Afterwards the Wife being Covert made a Leaſe for 21 Years, and it was adjudged a good Leaſe 
a inſt the Husband, though made when ſhe was a Feme Covert; and though it was made by her alone, 
by Reaſon of the Proviſo. Godb. 327. pl. 419. Paſch. 21 Jac. B. R. Anon. : 
Baron and Feme joined in a Leaſe, but nd Rent was reſerved therein. The 1 was if this was a 
Leaſe made by Baron and Feme. It is not like the Caſe of ſuch Leaſe by an Infant, for the Baron had . 922 
Power, and the Wife Joining in the Leaſe it is not void, for ſhe may affirm the Leaſe by bringing a . T Vi , 
Writ of Waſte or accepting Fealty; and * accordingly. Huttf TC. Hill. 4 Car. Anon. 72 be e-. 
It is the Leaſe of the Wife till ſhe diſagree, Cro. E. 112. pl. 9. Mich. 30 & 31 Eliz. B. R. Jackſon - , 
v. Mordant. | | X . 


3. If before the Statute 38 H. 8. the Husband and Wife had made a Baron and 


parol Leaſe rendring Rent to them, and the Husband died, and the Wife 22 — ſo 


when ſole accepted the Rent; this ſhall not bind her from avoiding the Ie reſerv- 
Leaſe, unleſs it had been by Indenture, becauſe her Aſſent was requiſite ing Rent. The 
to the Commencement of the Leaſe, which muſt have been by Deed, D. Baron died. 
91. b. pl. 13. Mich. 3 Mar. ſays that this is the common Opinion of The Feme 


all the Juſtices at this Day. | —_ a 
2 Leſſee entred 
and did Waſte. The Iſſue in Tail brought Action of Waſte, and counted of a Leaſe made by the 
Baron and Feme. The Defendant pleaded that the Baron and Feme did not demiſe ; Iſſue was joined 
thereupon, and the Matter before found, and adjudged againſt the Plaintiff, becauſe rhe Feme had 
Election to agree or diſagre to the Leaſe ; and when ſbe diſagreed, it was the ſame Thing as if it never had 
been the Aa of her who diſagreed. And. 3 50. 351. cites it is as the Caſe of Thetford v. Thetford. 
And. 220. pl. 239. Paſch. 28 Eliz. S. C. held accordingly..———Sayv. 109. pl. 185. S. C and the Court 
held that this ſhall never be taken to be the Leaſe of the Feme, and this is prov'd by her Diſagreement 
after her Baron's Death, and therefore Judgment was given againſt the Jaintiff. Le. 192. pl. 
274. Mich. 31 & 32 Eliz. C. B. the S. C. but Reports it to be an Action of Debt; but Anderſon held 
that by the Wife's Diſagreement, and her Occupation of the Land after the Death of her Husband, 
ſhe had made it the Leaſe of the Husband only.-———3 Rep. 27. b. 28. a, cites 8. C. in Action of 
Waſte reſolved accordingly. | | 
And: 220. Says the Plaintiff declared of a Leaſe by the Baron and Feme by Deed indedted, but the 
Jury found that not withſtanding the Demiſe, the Baron continued Poſſeſſion and died; and the Feme 
after her Baron's Death would not permit the Leſſee to enter. But that after the Death he entred and 
did the Waſte, and the Jury doubted ; whereupon the Court held that the Baron and Feme did not 
demiſe.———Sav, 109. pl. 185. though the Plaintiff counted of a Leaſe by Baron and Feme, yet he did 
not alledge it to be by and then the Queſtion was, if the Verdict, finding that it was by Deed 
, Indented, had ſupplied that Imperfection. But the Opinion of the Court was, that this ſhall never be 
taken to be the Leaſe of the Feme, becauſe her Diſagreement after her Baron's Death proves it; and | 
for this Point Judgment was given againſt the Plaintiff Le. 192. pl. 274. S. C. it ſeemed clear to if 
Anderſon, that the Jury have found for the Defendant viz. Non demiſerunt; for it is now no Leaſe 1 
ab Initio, becauſe. the Plaintiff has not declared upon a Deed 4 Le. 50. pl. 131. S. C. and S. P. * 
held by Anderſon ]. r Le. 204. pl. 283. in S. C. Periam ]. held that though the | 
Plaintiff declares generally of a Leaſe made by the Husband and Wife, yet the Jury having found that 
It is by Indenture; it is purſuant enough. 3 Rep. 27. b. 28. a. cites 8. C and that the Jury found Vo fl 
hat it was by the Deed indented; but adjudged that by the Diſagreement of the Feme, in Judgment of i 
w; it was the Leaſe of the Baron only. | | | | 
But in ſuch Caſe, though the Declaration in an Ejectment did not ſet forth that ſuch Leaſe was made 
by Deed ; yet upon a Precedent of Paſch. 33. Eliz, Moſeley v. Gilbert, where the Plaintiff counted of 
ſuch Leaſe and did not Mention any Deed, yer it was adjudg'd ; and the like in another Caſe of Diggs 
v. Withers. The Plaintiff in the principal Caſe had Judgment to recover. Cro. E. 481, pl. 15. Trin. 
38 ro 2 Childes v. Weſcot —2 Rep. 60. 61. Hill. 41 Eliz. C. B. Wiſcott's Caſe. S. C adjudg'd 
according. | | 1 


—  Jc — — — — 
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4. Husband and Wife ſeiſed of Land in the Right of the Wife, the Cro. E 216. 
 Hasband alone makes a Leaſe by Word for Years ; atterwards the Husband pl 1 5M 
and Wife levy a Fine, and alter the Wife and Hysband both die. 55105 cordingye 
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for being holden clearly by the whole Court, that the Conuſee ſhould avoid the 
_ by we Leaſe. Le. 247. pl. 33z. Mich. 31 & 32 Eliz. B. R. Harvey v. Thomas, 
aron on 

it was void a inſt the Feme, and no Acceptance could make it good; and as it fhall be void to the 
Feme, ſo it ſhall to the Conulſee. 4 Le. 15. > 54.S C & S. P. by Wray Ch. J. but Gawdy e 
contra, becauſe the Conuſee meddles with the Land irſelf, and an Eſtate in the Land is convey'd by 
the Husband, which none but the Wife or her Heirs ffiall avoid; and if the Wife after her Baron's 
Death accepts the Rent upon ſuch Leaſe, the Leaſe is thereby confrrched. ———S. C. cited 2 Rep. z. 
b. as adjudg'd that the Leaſe was determined by Death of the Baron, and the Conuſee ſhall avoid it; 
for the Baron joined only for Conformity and Neceſſity. Roll Rep. 402. Arg. S. C. cited accord. 
ingly, becauſe all paſſed from the Feme.——Bridgm. 45. S. C. cited accordingly. 7 273. 
Arg. cites S8. C. But Goldsb. 13. pl. 13. Paſch. 28 Eliz. It was ſaid b vo, uttleworth, Arg. that 
if the Husband makes a Leaſe of the Wife's Land for 100 Years, the Wife may avoid it after his 
Death, bur if after they both levy a Fine, the leaſe ſhall be good for ever, and ibid. 14. the ſame was 
agreed by Fenner of the other Side. | 


CY — 1 


S. C. cited 3. Plaintiff declared of a Leaſe by Baron and Feme, and ſhews it not 
Cro. F. 432. ſ0 le by Deed; It was urged, that without a Deed it could not be ſaid 
* Elin. " to be the Leaſe of the Feme, and cited Pl. C. 436. and D. g1. and 15 
Fa B. in Cafe E. 4. 8. but all the Juſtices held it well enough; for it may be intend. 
of Child v. 1 Deed, and yet no Declaration 1 and tho it be without 
Wiſcort, and ee it is well enough, at leaſt during the Life of the Baron, and it is a 
b Hill Ka "'Leaſe from them both during that Time. Cro. E. 438. pl. 53. Mich. 
Eliz. C B. in 37 & 38 Eliz. B. R. Bateman v. Allen. 
Caſe SC. and upon View of the Judgment given in that Caſe, and of another Precedent, Paſch. 53 
Elia. between Moſeley and Guilbert, and of another Judgment in B. R. between Diggs and UWi- 
S, in all which Precedents 4 was given for the Flaintiff on Demiſe made by Baron and 
Feme, without alleging it to be by Deed, upon the View of which Precedents Judgment was given 
for the Plaintiff, in the Caſe of Child v. Wiſcott, alias Wiſcott's Caſe. 


6. The Baron was ſeiſed of Lands for the Life of the Feme in Right 
of the Feme, the Reverſion in Fee to the Baron. A Leaſe for Tears 
without Writing by Baron and Feme of theſe Lands is void againſt the 
Feme. Cro. E. 656. pl. 20. Hill. 41 Eliz. B. R. Walſal v. Heath. 

The Plain- . A Woman ſole takes a Conſideration for making a Leaſe for 21 Tears, 
= bold ws of and then marries, and ſhe and her Husband made the promiſed Leaſe. 
1% Huikarns Before the 21 Yeats End the Leſſee ſurrenders, and takes a new Leaſe for 
and Mife, 21 Years more. The Husband dies; the Wife ouſts the Leſſee, who 
and ſurren- ſues in Chancery to have the firſt Leaſe continued for the Remainder 
2 1 i of the firſt 21 Years, and not remedied here, the Surrender being vo- 
chatthe Hue luntary. Cary's Rep. 29. cites 44 Eliz. 
an 
Wife ſbould make a Leaſe of one of them for three Lives, The Husband died; the Wife being but Tenant 
for Life, and ſo ** Statute would have avoided the Leaſe for three Lives, but the Court thought 
. 2 E= Equity. Mich. 13 Car. Toth. 155. Ireland v. Pavy——36 & 37 Eliz. 
V. RES | e 


id. 


oy 


* l 8. In Fjement. Leaſe was made by Baron of Land claimed in Right 
10-42, Of his Wife. The Baron died before the Aion brought. It was there- 
S. C. that the fore inſiſted, that the Leaſe (the Wife not joining) was void, and de- 
Baron died termined by his Death, and that Defendant cannot be ſaid to keep him out 
1 * 8 of Poſſeſſion, and that now the Leſſee has no Cauſe to have an Hab. 
deem Fac. Poſſ. but the Court held, that ſince the Feme did not enter after the 
Las Feld Baron s Death, the Leaſe is not determined, but voidable only. Cro. ]. 
well. 332. pl. 14. Mich. 11 Jac. B. R. Jordan v. Wikes. 
| 9. Husband and Wife (in the Right of the Wife) and a third Perſon, 
were Jointenants for the Life of the of and the third Perſon. The Hus- 

band and Wife, by Indenture, let the Moiety for 21 Years. The Wife died. 

The ſurviving Jointenant entered. All the Court held, that ic was a 

good Leaſe, and ſhould bind the Survivor, for it is a Leaſe made by her 

till atter the Coverture ſhe, or one who claims in Privity of al 

ER | | | uvoids 


prey” 
at 
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4voids it, which cannot be by the other Jointenant, for he is para- 
Tone the Wife, and not under her, and emma accordingly. os: 
J. 41). pl. 6. Hill. 14 Jac. B. R. Smalman v. Agborow. 
10. k and M. are ſeiſed of Lands in Fee in the Right of M. the 
Wiſe, and by Indenture, dated 2oth Auguſt, laſed the ſame to B. and C. 
Di Wife, and D. their Daughter, Habend; to them ur ſupra dictum eſt, 
et eorum diutius viventi ſucceſſive, from Mich. following, for their 3 
Lives, ER: 7 yearly, during their 3 Lives, 138. 4d. at 2 uſual 
Feaſts, and a Heriot after the Death of every of them. A. and M. his 1 
Wife after Mich. made Livery in Perſon to B. and D. his Daughter. Af- 
cer A. died, and M. his Wife accepted the Rent of B. Afterwards B. 
died ſeiſed, and C. his Wife enter d and died. D. enter'd, and M. en- 
ter d upon her. Reſolved, that this Leaſe made by the Husband and | 
Wite is good, and ſhall bind the Wife, tor the Livery alone did not make e — 
the Leaſe, but the Livery and the Deed, and it took its Operation by both, FE 
and the Livery in this Caſe is but the Execution of the Deed, and is a ow 
ſifficient Witneſs of their Agreement, and all the Reſervations and Co- 
venants &c. in the Deed are good, and the Leſſees and Leſſors are 


bound by them. Cro. J. 563. pl. 11. Hill. 17 Jac. B. R. Greenwood 
v. Tyber. 


11. A Widow being ſeiſed of Lands ſecretly took a Husband, and 
= concealed her Marriage, and ſo continuing under the Notion of a Widow, 
| made Leaſes of divers Parcels of Land, and afterwards the Marriage 

was made Publick, and the Husband in Equity ſought to avoid theſe 
Leaſes, but was denied ; and it was decreed to confirm the Leaſes 
during the Term. R.S. L. 204. 


- 
(F. a) In what Actions the Baron ſhall be charged 
during the Coverture ; becauſe of the Feme. 


F a Feme ſole binds herſelf in an Obligation, and takes Hus- 


[ band, the Baron ſhall be charged for this during her Lite 
+ 0. 22. U. F | 


2. Oo if a Man enters into an Obligation, and after enters int Re- 


ligi Abby ſhall be charged for this duri | 
8 b. barg this d ring the Lite of the 


3. The ſame Law of a Treſpaſs. 20 I, 6. 22. h. 

4 It an Aion be brought againſt a Widow, who is found Guilty, Boni 426 | 
and before Fudgment marries, the Capias ſhall be awarded againſt her, S. C. held 1 
and not againſt her Husband. And in this Caſe of ſubſequent Marri- accordingly. | 
age, the Husband not being once named in any Part of the Record, 2 Bulſt. 86. 
if the Sheriff had returned that ſhe now was married he would have fal- 8.0 
ſify d all the Proceedings. Cro. J. 323. pl. 1. Trin. 11 Jac, B. R. Doi- 48. Doille v. 
ly v. White. EP — = 4 | ollifte. © 


Paſch. 7 Jac. in the Exchequer, 8. C. adjornatur. 
5. Caſe was 19.2 againſt Baron arid Feme, for that-the Feme ifs 


I, 
20 


firming herſelf to be ſole and unmarried, prevatled upon the Plaintiff to mar- _ 375 £ L 
ry be, whereby the Plaintiff was much troubled in his Mind, and put S 
to great Charges. After Verdict it was mov'd, that the Feme cannot, went was 
by any Contrabt or Agrecmenr, charge the Baron, and if he is charges 2! 


. . 0 0 P a 0 hb, j 
able in this Caſe, it muſt be by this Pra. of her with laintiff N. 8. 65 


= 
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to marry him; and this Marriage cannot be without the Aſſent 4 
Contract of the Plaintiff himſelf, and therefore ſhall not charge the Ba. 

and of that Opinion were the Court, and gave Jadgmenr accord. 
i Lev. 247. Mich, 20 Car. 2. B. R. Cooper v. Witham. 

6. If a Woman gl ves a 4 — of Attorney, and then marries, you 
may file a BUY and enter judgment againſt both x Practice of the 
Court. Ruled upon £15 1 550 91. Hill. 1 W. & M. Anon. 

7, If a Feme ſole le recovers Damages, and then marries, and the Judę. 
ment is reverse d, Reſtitution lies ainſt her and her Husband ; Per Holt 
Ch, J. 2 Salk. "587. pl. 1. Trin. 3 W. & M. in B. R. in Caſe of the King 


y. Leaver. 


(G. a) In what Actions the Baron ſhall be charged of- 
rer the Death of the me; becauſe of the Feme. 


T F a Feme, Leffee for Life, rendring Rent, takes Þughand, and 
e 
5 = fits out of which the Rent ought to iffue, 10 b. 6. x1. Curia. 


Debt, 
33. cites. C. & S. P. by Babipgton. F. N. B. 121. (C) S. P. and cites 8. C. — —So where 
Fee was Tenant in Dower, and ſhe was to pay to the Heir the third Part of the Rent which he paid 
over, and ſhe takes Baron, and _ the Rent being arrear, Debt lies by the Heir againſt the Baron 


for this Rent. Kelw, 125. pl. 83. Caſus incerti temporis. 

A Leaſe was made 10 a * dum fola of a Houſe, with the Appurtenances, renurimg 1 
ried the Defendant, and during the Coverture, the Rent being M Arrear, ſbe died, and the tart rought 
an Action of Debt againſt the Husband for this Rent ſo in Arrear. Ir ſeemed that the Action well hs 
according to 10 H.6. 11. a. ſed by; r nar but afterwards it was adjudged for the Plaintiff, Rayn, 
2 * 12 Car. 2. B. R. Payne inſhall.—— Lev. 25. Paſch. 13 Car. 2. B. R. Vane v. Minſhall, 

dged that the Baron here is chargeable in reſpect of the Perception of the Profits b himlell, 

0 ſo ele after his Feme's Death. Keb. 20. pl. 57. Fane v. Minſhaw, S. C. held accord- 

ingly, per tot. Cur. for during the Coverture he is Aſſignee in Law, and receives the Profits, and 

1 it is but reaſonable that he ſhould be charged. —Ibid. 22. pl. 63. S. C. & S. P. agreed clear. 
Iy, and (Mallet J. abſente) Judgment for the NT. 

ifa Leaſe 5 be made to # Feme ſole for Life, reſervi * who marries, and the Rent is ar. 


E 8 La Bilge A. ies nt the Husband ; Per Powell J. Holt's Rep 106 
8 75 a r intevato ahoth r, ahi ei thi HaStand, and di, 
aron not be charged in De SA the Death 0 
| = econ ths ods bur in Io P. 6. 10. 12. 20 
6. FIRE 
See Ti 


3 2 a Feme Leſſee for Lite takes Baron, and dies, the Baron 
rhe of i nar be charged tor Waſte during the Coverture”, fr he was 
| ae. C09.'5. Foli ambe, contra 11 P. 6. 11. 
there. ſhall have Treſpaſs after the Jeath of the Feme, for a 
Whig that = 2 the * Land in Leaſe to the Feme during the Cover 
; | +, 10 + 11. 6; 
8 C. cited J. If A. takes B. an . to Wife, 
8 Der is after brought as Grecutors, 4 9 * iven again 
aid he Had a them to recover de Bonis * en and F a teri Faclas i 
| ſeen the Re- le: to ſeby the Debt an and the Sheriff thereupon 
cord of this returns a Devaſtavit, ard ale che Feme dies; whether Execution 
Caſe, ad upon this Judgment ug be the Baron, there not being 
igment urn of the Devattavic to recover de Boni! 
ter d., Propriie Car. B. R. between 27 rotman and — dub 


1 e An r. 9 Rot. 715. 
4, ee * 5 no * e becauſe the J vera is not a property ng Ls 


inſt who an Action of 
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= 5. Ayer v. Coward, S. C. adjudged for the Plaintiff. 


a Deva ſtavit returned. 


Sire Facias, and Judgment thereupon, againſt the Husband and Wie, ance EM. 
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he beivg join'd only for Conformity ; but if upon the Return of the Devaſtavit there had been an 
Award of Execution de Bonis propriis, that would have been a new Judgment, and the old one de 
Bonis Teftatoris had been diſcharged, and then the Husband muſt be charged for the new Wrong. 
Where Devaſtavit is retiirn'd againſt Baron and Feme Executors, and Judgment given that the P. ain- 
tiff recover, and then the Feme dies, adjudged that the Baron is liable to Execution, notwithſtanding 
the Death of the Wife. Sid. 337. pl. 3. Trin. 19 Car. 2. B. R. Eyres v. Coward.— 2 Keb. 238. 
— 7 * hs Det in a pai mig of Ld. Ch. ]. 
reported thus, viz. Judgment was obtai againſt the Defendant and Wife as Executrix, and 
. They bring a Writ of Error. Tul Wie dies, and — 4 is taken our 
ainft the Husband. It was agreed by all, that by the Death of the Wife the Writ of Error is 
abated. Next it was agreed, that if no Devaſtavit had been retufned, the Husband had not been 
chargeable after the Death of the Wife; but there being a Devaſtavit returned, the Husband is 
charged as for his own Debt; and it was ſaid it has been -reſolved, that after a Devaſtaviz retyrned 
againſt the Husband and Wife, Action of Debt will lic againſt the Husbagd. MS. Rep. Paſch. 15 
Car. 2. B, R. Ayres v. Coward, 


6. If a Man takes a Feme ſeiſed of Land by Tort at the Time of the Efpou-- 
ſals, and the Feme after the Marriage occupies the Land without the Agree- 
"ment or Aſſent of the Baron, yet Action lies againſt both, as well for the 
Occupation before the Eſpouſals, as after, during the Life of the Wife; 
but alter her Death the Action lies not for this Occupation againſt the 
Baron. But if he, who Right has, enters after the Marriage, and the Baron 
in the Right of his Wife re-enters ; or if the Baron after the Marriage, and 
before any Re- entry of him, that Right has, occupies the Lands, and 


then the Feme dies, in this Caſe Treſpaſs lies againſt him &c. Kelw. 
53. a. b. pl. 1. Paſch. 20 H. 7. B. R. Anon. 


7, Executrix married B. and then A. a tee, thteatning to ſue B. Yelr. 184 
for his Legacy, B. promiſed Payment in Conſideration of Furbearance. Smith v. 
B. pleads that his Wife was dead before his Promiſe ſuppoſed to be Jones, S. C. 


made. Adjudged that the Wiſe being dead, B. is nor chargeable condi 
18 not Cur, 


and tho it were alleged that he had Goods in his Hands, yet 4 per tot. 
ſhewn how he had them, and he is thereby liable to the Executor or 
ay ge for them. Cro. J. 257. pl. 16. Mich. 8 Jac. B. R. Smith 

V. ns. * 

One married a Feme with a good Perſonal Eſtate; the died, and 

left a poor Grand- child. It was reſolved the Husband ought to main- 
tain the Grand-child. 1 Sid. 114. cited by Hale Ch. B. as 7 Car. 
Morceſter City v. Gerard. 5 | 2: 

9. Judgment in Debt was had againſt a Feme ſole, , who afterwards,mgr- Cotnb. 1031 
-ried, and then the Plaintiff brought a Seire Facias , againſt the Husband 8. C. and _ 
and Wife to have Execution; and after 2 Nihils teturn'd, Judgment ere 
Was againſt them to have Execution. A Near and Day expired Before 4 7 r 


2 


Execution was executed. The Wife died. The Plaintiff brought a zgw 186. il. 

ei. Fa. againſt the Husband alone, to have Executipn of the Jaid Judg- 3 Jac.,z. E. 

ment. The Caurt held, that the Judgment on che Sci. Fa. againit che S. 

Husband . and Wite, made the Husband liable; and ſo a Judgment given bur a0 Hus. 

in C. B. in Ireland, and affm'd in B. R. there, was end here. Pal oe 
aM, $ 


Carth. 30. Naſch. 1 W. & M. in B. R. Obrian v. oy N 
| 5 | r 

-wards in 1 W. & M. affirmed. 8. C. cited by Hole Ch.. E Salk. 416, pl. J. Mich. 9 W. 7 
Salk; G; pl. 2.8. C. cited by Holt Oh. J. 6 Mich. 3. un. B., R. Ei. 68. 
fl. 2 8. C del d Hen G.. by Holt Ch. J ee eh. 3:08: e- kj 68h, 


10. A Man marries an Admieifratrix. The Plaintiff obtains a De, 
againſt him and his Wife for 1500 J. She dies. Whether the Plaintiff can 
proceed againſt the Husband, without reviving againſt the Adminiſtra- 
ror of the Wife? Ir ſeems the Husband is nor bound to anſwer farther. 
than the Value of the Eftate which be had with his Wife, 2 Vern, 195. 
-pL 1%. Mich. 1690. in Caſe of Jackſon v. Rawlins. 5 | 


11. Where there is a Judgment againſt Feme ſole, and aſterwards a Carth Fr . 
en. 


1 


pl. 2. 8. 


'And t * Scire Facias in this 5 
5 dee. Court. Skin. 682. pl. 2. Mich. 9 W. 3. B. R. Woodyeer v. Greſham. 
a. does not 5 


3 Ann. at the Bottom. 


Baron and Feme. 


inB R. ſhe dies, the Husband is bound; per Holt Ch. J. Cumb. 3 11. Hill. 6 


82 Y; W. 3. B. R. in Caſe of Curry & Ux' v. Stevens. 
adjudged accordingly in C. B. and affirmed in B. R. in Error.——3 Mod. 186. 8. C. and Judgment 


rmcd..— Comb. 103. S8. C. and Judgment affirmed, 
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N (H. a) What Actions the Baron ſhall have after the 
A Death of the eme. Becauſe of the Feme. 


See (H) pl. . IF a Feme having a Rent for Life takes Dugband, the Baron 
1.8.C. 1 ſhall have an Action of Debt for the Rent incurr'd during the 
Coverture, after the Death of the Feme. 10 P. 6. 12, 11, | 
2. Tf the Baron takes a Seignioreſs to Wife, he ſhall have, after 
the Death of the Feme, Raviſhment of Mard, and 17777 of Ward, 
it ouſted in the Lite of the Feme, of a Mard fallen in the Life of the 
Feme. 10 Þ, 6. 11. ; 
3. * he _ have Debt for Relief fallen in the Life of the Feme. 
10 Y. 0, 11. U. 
Br. Teſta- „bebe was brought by R. V. Executor of the Teſtament of Alice his 
ment, pl. 9. Wife, Executrix of the Teſtament of H. B. upon an Obligation of 201. due 
cares S. C. 10 the Teftater, and the Defendant was awarded to anſwer, notwithſtand- 
ing it was the Will or Teſtament of a Feme Covert. Br. Dette, pl. 107. 
cites 4 H. 6. 3r. 
The Action 5. Is Action of Battery for beating 75 Wife was brought by the Huſ- 
is gone by band after her Death. This, being aMerſonal Wrong, is dead with the 
— 5 Wile; Perſon, Yelv. 89. Trin. 4 Jac. B. R. Higgins v. Butcher. 


Cur. 
Ko . Higgins's Caſe, S. C.——Brownl. 205. Huggins v. Butcher, S. C. ſeems only a Tranſlation 
v. 


6. A perſonal Thing (as Action or Work done by the Wife, who dies) 

will not ſurvive to the Baron. 4 Mod. 156. Mich. 4 W. & M. in B. 

| R. Buckley v. Collier. | 

x Salk. 116. . Error upon a Judgmedt in C. B. in Scire Facias, where a Feme ſole 

pl 8 recovered in C. B. and took Husband, and after r in a Scire Facias 
ly, by do have Execution, and bad Fudgment in the Scire Facias, the Wife 
Ir Ch. N died, and the Husband ſued Execution, without taking out Letters of 

—— Comb. Adminiſtration; and ruled, that the Judgment in Scire Facias attached 


455-8.C 4 joint Intereſt in Baron and Feme, and if the Husband died, it would 


adjornatur. 


——Carh, ſurvive to the Wife, & e contra. A Scire Facias is an Action, and is in 


415. S. C the Nature of an Original, and if they had recovered in an Original, 
adjudged.— there could be no Queſtion in the Caſe; and by the judgment in the 
the Debt veſts, and of ſuch Opinion was the 


ene the Projeriy of the Dee, and Debt may be brought on an Award of Exe- 
cution ; Per Holt Ch. J. Skin. 683.8, C—=S8. C. cited by Holr Ch. J. E n Rep. 1050. Mich. 


(Lia) Where“ 


- —— 
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(L a) Where the Default of the Baron is the Default 
of the Feme, ſo that the one ſhall not anſwer with- 
out the other. 


L UID juris clamat againſt Baron and Feme, and the Feme was 

received in Default of the Baron, and pleaded in Bar for Part, 
and confeſlied tor the reſt Ready to attorn, and was not permitted in the 
Abſence of her Baron, bur Diſtringas ad Attornand* awarded. Br. Co- 
verture, pl. 19. cites 21 E. 3. 1. 

2. Treſpaſs againſt Baron and Feme, he came, and ſhe not, he ſhall an- 
ſwer ; and contra if ſbe comes and he not, and ſbe fhall not anſwer till he 
comes, or till he be outlawed, Br. Reſponder, pl. 32. cites 22 Aſſ. 46. 

3. Treſpaſs againſt Baron and Feme ; at the Exigent the Baron came, S. P. For 
and the Feme not, and becauſe the Feme was miſ-named in the Exigent, ſve was not 
therefore Exigent de novo iſſued againſt her, and idem dies was given to the _ — 
Baron, and yet the Baron was ws to anſwer immediately. Br. bertare, but 


Baron and Feme, pl. 87. cites 39 E. 3. 18. by her pro- 
per Name 
only. Br. Exigent, pl. 34. cites 8. C. 


4. If the Baron be outlawed, and gets Charter of Pardon, and brings Debt againſt 
Scire Facias, it ſhall not be allowed if he does not bring in his Feme — _ 
with him. Br. Baron and Feme, pl. 10. cites 40 E. 3. 34. 8 


Were out- 
law'd, and 
each of them ſued a Charter of Pardon, and ſued Sci. Fa. and found Mainpriſe ; the Sheriff returned Tar- 
de, and the Baron appeared, and the Feme not, and the Baron alone would have ſued Scire Facias Sicut 
Alias upon the firſt Mainpriſe, or Scire Facias de novo, and new Mainpriſe, and was not ſuffered 
without the Feme. Br. Baron and Feme, pl. 19. cites 44 E. z. 3. 

Baron and Feme were outlaxved, and the Feme appeared and ſhewed Charter of Pardon, and it was not 
allowed, becauſe the Baron did not appear, and ſhe cannot plead without her Baron, by which ſhe 
was ſuffered to go at large. Br. Baron and Feme, pl. 39. cites 11 H. 4. 89. Br. Uclagary, pl. 13. 
_ 11 H. 4. 99. S. P. [but it ſeems miſprinted, and that it ſhould be 89. beſides, there are not ſo many 

ages as 99.] | * 


5. The Default of the Feme in Dower againſt Baron and Feme is the Br. Default, 
Detault of both, by which the Demandant recovered Seiſin of the Land; 1 8 — 
Quod Nota. Br. Baron and Feme, pl. 12. cites 41 E. 3. 24. LT 

6. Detinue againſt Baron and Feme; the Baron rendered himſelf at the Br. Baron 
Exigent, and the Feme not, and the Baron pray'd that the Plaintiff may ne Feme, 
count againſt him, and was compelled, notwithſtanding the Default of Fe: 03: 5 75 
the Feme, becauſe the Proceſs is determined againſt him, and he counted S. C. cited 
of a Bailment to the Feme when ſhe was ſole, and therefore the Baron was Le. 138. pl. 
not compelled to anſwer without his Feme, but went quit; Quod Nota; for 189. 
the Baron 12 not have corporal Pain for his Feme, tor he thall not be im- 
priſoned till the Feme comes, but by ſuch Default the Baron ſpall boiſe 
iſues. Br. Exigent, pl. 52. cites 43 E. 3. 18. 

J. And ſo it was in Præcipe quod reddat ; Grand Cape ſhall iſſue for In a Pracips 


ſuch Default of the Feme, Br. Exigent, pl. 52. cites 43 E. 3. 18. 8 * 
s | and an 

Wife, the Default of one of them is the Default of both; for one cannot anſwer without the other 4 
it 1s no Inconveniency to the Wife, for upon Default after Default of the Husband ſhe may be receiv - 
ed to defend her Right. Jenk. 24. in pl. 50. cites 26 H. 6. Default 4. | | 
Ia Vit of Land againſt Baron and Feme, he made Default, and ſhe ſaid that ſbe <vas ſole, and not co- 
8 was ready to anſwer, but the Court would not receive her, but awarded Grand Cate, and at 
the Return thereof, if rhe Baron did not come, ſhe ſhould have ber Plea. Thel. Dig. 119. Lib. 11. 
Cap. 2. S. 3. Cites Paſch. 6 E. 3. 249. | 


Pp 8. Treſ- 
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8. Tre/paſs againſt Baron and Feme ; at the Exigent the Sheriff return. 
ed that he had taken them, and the Baron came in Ward, and the Feme not 
and the Baron was compelled to anſwer without his Feme, and plead: 
ed Not Guilty; Quod Nota; contrary in Debt. Br. Baron and Feme, 


pl. 18. cites 44 E. 3. 1. 
If Feme co= 9g. Debt againſt Baron and Feme, the Baron rendered himſelf, and the 


vert and her Fee was returned waived, by which the Baron went quit by Judgment, 


_— _ and was not compelled to anſwer. Br. Reſponder, pl. 40. cites 11 ll. 


Defendants, 4. 56. 


as Executors E 
or Adminiſtrators, and ſhe comes without her Baron, ſhe ſhall not be compelled to anſwer without hes 


Baron, notwithſtanding the Statute. Br. Reſponder, pl. 10, cites S. C. Fitzh. Reſponder, pl 
17. cites 8. C. 


Le. 138. pl. To, In Debt or Treſpaſs againſt Baron and Feme, nor in any perſona! 
139. cites the Iction, if the Baron appears and the Feme not, or via verſa the one hall 


N not anſwer without the other, but if the Feme be waived, the Baron hall 
where Debt go ſine Die; by all the Juſtices. Br. Baton and Feme, pl. 8. cites 4 H. 
was brought 6, 29, & 44 E. 3. 1. accordingly. | 


againſt the | 
usband and Wife, and Proceſs continued until the Exigent; the Husband rendred himſelf, and the 


Wife was waived, and Judgment given, Quia videbatur ſuſticiariis hic that rhe Husband abſque pre. 
fata Uxore ſua reſpondere non potuit, & rationi diſſonum fit ipſum in Curia hie, cum in eadem loque- 


la reſpondere non potuit, ulterius detineri, ideo cat inde fine Die. 


Br. Corone, 11. Feme covert ſhall anſwer to Felony without her Baron; per Lit- 
Wag eo tleton; and ſo they are not one Perſon in Law to all Intents. Br. Ba- 
; ron and Feme, pl. 49. cites 15 E. 4. 1. 

12. The Wife's Anſwer was admitted without the Husband's, he pre- 
tending to plead to the Juriſdiction of the Court. Toth. 74. cites 4 Jac. 
Trentham v. Kinnerſley & Ux. 

13. An Attachment againſt the Wife alone, and not the Husband ; for 
that ſhe would not anſwer the Bill. Toth. 77. cites Mich. 4 Jac. Keies 
v. Macher. 

14. Upon a Latitat againit the Husband and Wite, a Cepi Corpus was 
returned for rhe Wife; but Non eft inventus for the Husband. Re. 
ſolved, thar nothing could be done in this Caſe, unleſs there were Bail 
put in by the Husband; tor a Woman without her Husband cannot be 
ſued, nor put in Bail, and therefore, becauſe the Plaintiſſ could not 
declare, the Wife was diſcharged. Cro. J. 445. pl. 2. Mich. 15 Jac 
B. R. Anon. | 

' 15. In an Information for Recuſancy of the Feme, it was ſaid that the 
Feme cannot join Iſſue without the Baron; for in 42 E. 3. the cannot 
plead to Outlawry without her Baron; and in 11 H. 4. ſhe cannot plead 
Pardon of the Outlawry without her Baron. Arg. quod fuit conceſſum 

r Curiam. 2 Roll Rep. 90. Paſch. 17 Jac. B. R. in Sir Geo. Cur- 

on's Caſe. 

16. A Wife to anſwer without her Husband, he being beyond Sea. 
Toth. 75. cites 11 Car. Portman v. Popham. 

If the Bill 17. Wife's Anſwer is no Anſwer, being made without the Husband's 
againſt Ba- Anſwer, and no Proceſs in ſuch Caſe can be had againſt the Wife. Arg: 


ron and fer 2 Chan, Caſes 173, Hill. 1 Jac. 2. in Caſe of Ld. Ward v. Ld. Meath. 


a Demand 
out 147 ſeparate Eſtate, and the Baron is beyond Sea, and not amenable by the Proceſs of the Court if 
ſhe 


ſerved with a Subfœna, Ld. Cowper held the Proceſs regular, rather than there ſhould be 3 
Failure of Juſtice, and ſhe muſt appear and anſwer, 2 Vern. 613. pl. 551. Trin. 1708. Dubois). 


Hole & Ux. 


Gilb. Equ 18. Where the Feme reſerved the Power of her own Eſtate, the Huſ- 
Rep. 83. S. C. hand being much in Debt, and to diſcharge his Goods, going to be taken 1 


d i ! 
Ne,» * Execution, (fe gave a Note to pay the Debt out of her own ſeparate 2 
| an 
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1 


on and accordingly the Action was diſcharged. On a Bill againſt Baron bis.— Abr. 
7 and Feme, the Baron could not be mer with to be ſerved with a Sub- ; roy * 
; pœna; bur the Wite was iatorced by Attachment without him, he being pl 8. 67 
made a Party only for Conformity, Chan. Prec. 128. pl. 249. Hill. cites no 
1711. Bell v. Hyde. Book. 

19. Tho' a ſeparate Anſwer of a Feme Covert ought regularly to have an Select Caſes 
Order to warrant it, yet if it be put in without an Order, bur done deli- 2 * 
berately by good Advice, and ſhe fully appriſed thereof, and done at Time, = 
her Requelt, and with Conſent of her Husband, and the Plaintiff ac- S. C. bur 
cepts ot it, and replies to it, and the Anſwer being to the Feme Covert's very ſhort, 
Advantage, neither the in her Lite, nor the Husband atrer her Death, _ 3 1 
or any on her Behalf, can aflign this which was done in her Favour as Lindon "oY 
an Irregularity; and ſo was reſolved by Ld. C. King to be regularly ſwer put in 


put in. 2 Wms,'s Rep. 37:1. Trin. 1726. The Duke of Chandois v. by the Wife 


. 2 alone, with- 
4 Talbot & Ux'. out Order 
be, of the Court for that Purpoſe, is irregular — — The Wife by Order of Court anſwer'd ſeparately, 


Caſes in Equ. 42; in Ld. Talbot's Time, Mich. 1734. Penne v. Peacock & Ux. 


20. On a Motion to ſupprefs the Anſwer of the Defendant, for that 2 Wms.'s 
ſhe marrying after the Bill filed, and before Anſwer put in, had put in her Nb. i 
Anſwer without her Husband, But Ld. C. King ſaid, that marrying &. "yg 
pendente lite does nor abate the Suit, and tho' there is no Charge in Abergaven- 
the Bill againſt the Husband, or Subpœna ſerved on him, yer he muſt ny, is not 
join in the Anſwer of the Wiſe for Conformity; for no married Woman the 8. F. 
can put in an Anſwer without her Husband, by the Rules of the Court, 

without ſpecial Leave of the Court, and an Order for that Purpoſe. MS. 


Rep. Hill. 4 Geo. 2. in Canc. Abergavenny v. Abergavenny. 


d 
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(K. a) Arreſt &c. of Feme. 


i. TT Reſpaſs againſt Baron and Feme. The Baron was cutlat by 
the Exigent, and the Feme ſurrender'd herſelf, and becauſe the 
Feme ſhall not anſwer without her Baron, and he is outlaw'd, there- 
fore the went quit. Br. Baron and Feme, pl. 10. cites 40 E. 3. 34. 
2. It Feme Covert makes actual Diſſeiſin with Force, the thall be im- 
2 Arg. 2 Brownl. 96. cites 9 H. 4. J. b. 8 E. 3. 52. 22 E. 2. 
amages, 20. 2) H. 6. Ward 118. | 
3. In Aſſiſe againſt Baron and Feme, ſhe ſhall be attach'd by the Goods . 
of the Baron; tor the is ameanable by the Baron. Br. Baron and Feme, gf, pl. 4. 
pl. 45. cites 7 H. 6. 9. by the beſt Opinion. Cites S C. 
4. The Husband appears, and the Wife not. Attachment went againſt So where 
them both. Cary's Rep. 92. cites 19 Eliz. Monox v. Abel & UX. the Baron 


only ap. 
pear'd and demurr'd. Cary's Rep. 52. 1 Eliz, Spicer v. Pakine. F 


$. 'The Husband and Wife were outlaw'd ; the Wife came in in Ward by Proceſs in 
Proceſs, and brought a Charter of Pardon. The Court held that ſhe ſhall Debt againſt 


be diſcharged of the Impriſonment ; bur the Charter cannor be allow'd R — mw 


becauſe ſhe cannot ſue Scire Facias againſt the Plaintiff, to make him tinves till 
declare upon the Original, without her Husband, and the Pardon is the Exig nr, 


with Condition. Ita quod ipſa ſtaret recta in Curia. D. 271. b. pl. 2. The Baron 
Hill. 10 Eliz. Anon. ph | . Iced appears, Tat 
| will not ſuf- 
fo appear; and 'twas ruled . hat in this Caſe ke A bei —. A9 
; ruled per Cur that in t e ſhe may make Attorney, to prevent being waived. 
D. 271. b. Marg. pl. 2j. F 42 Eliz, C. B. Rs | BER — we 
When 
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When Baron and Feme are taken on a Capias Uilagatum, the Feme ſhall be diſcharged; per Holt. 
Farr $2. Mich. 1 Ann. B. R. obiter. 


— — 


Le. 138. pl. 6. In Debt againſt Husband and Wife, Executrix of her former Huſ- 
189. 8. c. band, the Husband appeared upon the Exigent, and would have put in a 


and after the Fuperſedeas for himſelf alone, without Appearance or Superſedeas tor the 
JG 3 W ite, and ſo the Court at firſt thought he might; bur upon a Prece. 


thereof, the dent ſhew'd of 18 Eliz. in one Summers's Cale, who would have 
Superſedeas put in ſuch Superſedeas for himſelf alone, but was not ſufter'd fo to do; 
was ſtay'd, but was compell'd to put in an Appearance, Attorney, and Superſedeas 


—— che for his Wife alſo, the Court were of the ſame Opinion. Cro. E. 118. 


Appearance pl. 4. Mich. 30 & 31 Eliz. B. R. Biltord v. Fox. 
of the Huſ- 8 

band; and Lady Malory's Caſe was cited, where the Husband appear'd, and put in Superſedeas fo: 
himſelf only; be it was not allow'd, but Proceſs continued till Outlawry. 

A Superſedeas was put in for the Feme on an Exigent againſt the Baron and Feme, and on much 
Debate it was agreed, that the Feme (for the Safeguard of herſelf from Impriſonment) being returned 
upon the Exigent, or upon the Capias, viz. upon the one Quod reddidit ſe, upon the other Cepi; and 
as to the Husband ( Non eſt inventus) may appear, [her Appearance may be enter'd;] and ſo long as the 
Proceſs continues againſt the Husvand, ſhe ſhall have Idem Dies; but when the Baron is returned Utla. 

tus, ſhe ſhall be diſcharged without Idem Dies, and that ſtands well, and reconciles all the Books; 

ut whether ſhe ſhall have a Superſedeas de non Moleſtando is doubtful ; for by the 11 H. 4. 89. and 
Dy. 271. if the Baron be outlaw'd, and the Wife waived, and the King pardons the Feme, that ſhall 
be allowed, and ſhe ſhall 4 Die; and ſee 4 E. 3. 34. and 14 H. 6. 14 13 H. 4. 1. and it ſeemed 
by all to be agreed, that the Baron after he purchaſeth his Pardon, or after he comes and reverſes the 

thawry, he ſhall not have Allowance of his Pardon, nor his Appearance received, unleſs he bri 

in his Feme, who by Preſumption of Law is ameſnable by him; but the Baron is not ameſnable by the 
Feme. Hutt. 86. Hill. 2 Car. Anon.———Cro. J. 58. pl. 2. Smith v. Aſh, S. C. and the Exigent ap- 
pointed to be filed againſt both. Litt. Rep. 18. S. C. accordingly. 


7. The Wife was Executrix of her firſt Baron, and upon a Devaſtavit 
returned, a Ca. Sa. iſſued againſt both ds Bonis propriis. The Baron was in 
the Fleet, and the Feme was brought into Court by Hab. Corp. and 
pray'd that ſhe be committed alſo to the Fleet; but Anderſon moved that 
the ſhould not; for it ſhe and her 2d Baron had been joint Executors, 
or if ſhe had not proved the Will, or adminiſter'd during her Widow- 
hood, ſhe ſhould not be charged in Devaſtavit, becauſe then it was the 
Act of the Baron. Bur fe was committed, becauſe it appears that ſhe 
was Executrix, and that ſhe adminiſter d when ſhe was ſole, and then the 
Devaſtavir of the Baron ſhall be ſaid the Act of the Feme. D. 210. a. 
pl. 23. Marg. cites Mich. 38 & 39 Eliz. C. B. Vaughan v. Thompſon. 
Noy II. 8. In Debt on Bond made by the Wife dum ſola fuit, Judgment muſt 

Spur, be that Baron and Feme capiamur. Mo. 104. pl. 982. Hill. 39 Eliz 
Per Pop- Bardolph v. Perry & Ux'. 
ham, the Ca- 


pias muſt be againſt the Feme only; but cites 9 E. 4. 24. a. contra. See Tit. Amercement, (D. a) 
pl. 9. and the Notes there. : 


9. The Defendant and his Wife were committed to Newgate for not 
perry an Order. Toth. 157. cites 10 Jac. Weſtdeane v. Frizell 
x'. 
Brownl. 226. 10. Widow pending a Suit againſt her, takes Husband. The Plaintiff 


net. 2 recovers againſt her. Per tot. Cur. the Capias ſhall be awarded her, 
—2 Bu f. and not the Husband. Cro. J. 323. pl. 1. Trin. 11 Jac. B. R. Doyley 


80. 8. C. ad- v. White. 
* p06 r ER | 
e, 48. Doillic v. Jolliffe, Paſch. 7 Jac. in the Exchequer, S. P. and ſeems to be S. C. Adjornatur. 


Bulſt. 170. 11. Baron and Feme in Execution. The Feme eſcapes, Debr lies 
1 7 _ againſt the Marſhal ; per 3 Juſtices againſt 1. 2 Bultt. 320, Hill. 12 
if, 8 P. Jac. Sutcliff v. Reynolds. | 
cliff, 8 P. y : 
per Coke | : 
XT - | 12. Action 


92 63 Hy bobs © wy 
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12. Action was brought againſt Baron and Feme, and an Attorney ap- Abbearance 
pears for the Baron alone; Per Cur. it is the Appearance of Baron and 8 * 
Feme in Law. Brownl. 46. Paſch. 12 Jac. Anon. kn bacon 
| | | ceived with- 
out an Appearance for the Wife too, 6 Mod. 86. Mich. 2 Ann. B. R. in Caſe of Wigg v. Rook. 


13. The Baron ſhall never be charged for the AiF or Default of the 
Wife, but when he is made a Party to the Action, and Judgment given 
= againit him and the Wite, As for the Debt of the Wite, or Scandal 
& publiſh'd by the Wife, or Treſpaſs by her &c. fo that in Indictments of 
2 her, he ſhall not be charged tor the Fine ſet upon her. 11 Rep. 61. b. 
Mich. 12 Jec. in Dr. Foſter's Caſe. 
14. Latitat againſt Baron and Feme. The Feme was arreſted, but x, vas gig 
aron was not found. The Feme is diſmiſs'd ; for there can be no De- that the 
claration till the Baron be taken, and has put in Bail. Cro. J. 445. pl. Plaintiff 
23. Mich. 15 Jac. B. R. Anon. ſhould ſue 


them by 
Proceſs of Ontlawry, and ſo he might have Remedy. Ibid. 


15. Feme ſole enters into Bond, and then marries. Debt is brought Dal. 39 pl. 
againſt them on the Bond, and they deny the Deed. The Baron thall *. 4 8 
be taken for the Fine as well as the Wife; for the had nothing to pay zug fer 
the Fine with. And ſo in Treſpaſs againſt the Baron and Feme, and ſeems on! 
they both are tound guilcy, both ſhall be taten for the Fine, which the à Tranſlation 
Prot honotaries agreed to. Het. 53. Mich. 3 Car. C. B. Johnſon v. of Dal. 
Williams. 

16. Aſſault and Battery was brought againſt the Husband and Wife, 
for a Battery by rhe Wife, and Defendants were found guilty. The Jpdg- 
ment ſhall be 240d capiatur againſt the Baron only. Cro. C. 513. pl. 8. 

Mich. 14 Car. B. R. Anon. 

17. Where an Action, in which Bail is required, is brought againſt D. 377. a. 
an Attorney and his Wife, he muſt put in Bail tor himſelf and his Wife, P39. Trin. 
and therefore the Declaration being againſt the Wife in Cuſtodia, and P! 
the Husband in propria Perſona, it was ordered that Querens nil capiat Caſe, S. P. 


per Billam. Sty. 226. Trin. 1650. B. R. Elſy v. Mawdir. where the 
Husband 


was Clerk of the Crown in Chancery. S. C. cited Vent. 299. 


18. If there be Cauſe to have Special Bail, the Wife muſt lie in Priſon 
till the Husband appears, and puts in Bail for her; for the cannot put 
in Bail tor herſelt, being Covert Baron; per Glyn Ch. J. Sty. 475. 
Mich. 1655. B. R. Attlee v. Lady Baltinglas. 

19. In Debt againſt Husband and Wife for her Debt dum ſola, he was 
outlaw'd, and ſhe was waived, and taken and impriſon'd; bur the Hu/- 
band could not be found. It was moved, that the might be diſcharged 
upon an Affidavit that ſhe was but 11 Years old when ſhe married, and ſo 
could not be Debtor ; and as to the Outlawry, that ſbe was pardoned by 
the General Pardon. She was diſcharged. Sid. 20. pl. 2. Hill. 12 Car. 
2, C. B. Biron v. Bickley. 

20. Debt upon Bond ſealed by both, and both were taken by Capias. 
Per Cur. an Habeas Corpus to bring them into Court might be witaour 
Motion, in order that the Baron only may be committed, and the 
= Feme diſcharged, Lev. 1. Mich. 12 Car. 2. B. R. Slater v. Slater. 
= 21. The Secondary, upon Search, reported all the Precedents to be, 
that unleſs the Wife be arrefted, or the Husband give Bond tor her Ap- 
pearance, he thall not be forced to put in Bail for both, if he will lie in 
Priſon ; but elſe he ſhall, before he can be bailed in Debt brought 
againſt both, upon a Statute enter'd into by the Feine dum ſola, which the 
29 Court 
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Court agreed. Keb. 225. pl. 39. Hill. 13 Car. 2. B. R. Cranmer v. 


Andrews. : . : 
22. The Husband in Cuftodia, in a Writ where he and his Wife are 


named, muſt appear for himſelf and Wife ; but is not forced to put in Special 
Bail for 5 "he 4 arreſted ; but the Sheriff may, upon the Arreit. 
ing him, take an Obligation tor good Bail, which by Hern, Secondary, 
is the conſtant Practice ot the Court; but he muſt find Special Bail tor 
himſelf, Keb. 241. pl. 82. Hull. 13 Car. 2. B. R. Nevil v. Cage 
& Ux'. 

The Feme 23. The Husband confeſs'd a Fudgment againſt himſelf and his Wife as 

enter d into for 2 Debt owing by the Wife dum ſola; whereas it appear'd upon Exami- 


22 nation, that it was contracted after the Marriage, and this was on Pur. 
ſola, and poſe to take the Wife in Execution; but it appearing that the Baron 


after married was in Execution alſo, the Wife was diſcharged ; and ſo ſhe ſhould, had 
the Defen- the Contract been before the Marriage. Lev. 51. Mich, 13 Car. 2. B. R. 
dant, Pe. The Lady Chaworth's Cafe. 


was brought 
againſt her, ; W : : 
and ſhe being in Priſon, and the Plaintiff, after knowing of the Marriage, brought another Wiit 
againſt the Baron and Feme, and took the Baron alſo, and declared againſt both in Cuſtodia. The 

urt on Mocion diſcharged the Feme; for the Baron only is to be 1mpriſon'd, and before he ſhall be 
diſcharged, ſhall find Bail for himſelf and her. Lev. 216. Trin. 19 Car. 2. B. R. Whitfield y. 
Holmes. 

Feme Cert ſealed a Bond, and being arreſted and carried ro Priſon, the Court, upon Affidavit made 
that ſhe was Covert, and entring her Appearance, diſcharged her without Bail. Freem, Rep. 210. pl, 


216. Trin. 1676. Lady Thornborough's Caſe. 


Keb 198. 24. In Debt againſt Baron and Feme, if upon the Latitat the Feme ap- 
pl. 194. S. Q pears, ſhe ſhall be accepted; per Cur. But where ſhe is in Execution, the 


= diccharge hall not be diſcharged, nor could the Lady Baltinglas, who was in 


her, it being Cuſtodia only upon Proceſs ; but per Cur. the ought to be diſcharged, 
an Arreſt on and that without Bail, if it appear upon the Writ that ſbe is a Feme covert; 
meſne 4 ro- but if the be ſued as a Feme ſole, ſhe ſhall put in Bail; and by Twiſden 
on »>& it is an unreaſonable Courſe, that becauſe ſhe cannot appear by Reddidit 


and to 


ſne is in ſe, but in Cuſtodia, therefore the ſhould not be diſmiſſed as in C. B. 
Cuſtodia, is elſe this would be as good as a Divorce, a continual Non eſt inventus 
— Neon, being returned againſt the Husband, and no Declaration can be againſt 

en be her, and fo the thall always be in Priſon. Adjornatur. Keb. 189. pl, 


when he 


comes in he 171. Mich. 13 Car. 2. B. R. Bars v. Deſman. 

ſhall find 

Bail tor himſelf and his Wife, and ſo the Plaintiff may declare againſt them Both in Cuſtodia, and per 
Cur. ſhe was diſcharged, Niſi. Twiſden ſaid, that there had been 3 Opinions, viz. 1ft. That fhc 
ſhould lie in Priſon till the Husband come in, and that is unreaſonable. adly, That ſhe ought to file 
common Bail, 'if another will be bound for her, which may prevent a Fraud in arreſting of her at the 
Beginning of a long Vacation, this the Court conceived reaſonable, but it is at the Election of the 
Wife, whether ſhe will or not. 3dly, That ſhe ought to be diſcharged without Bail, which the 
Court conceived reaſonable, and ſo awarded here. Ibid. | 


If Feme co» 235. Feme covert in Suit againſt Baron and Feme is arrefted, and gives 
vert be . Bond for her Appearance, and now ig; wv to be delivered on common 


refers 4 = Bail, the Sheriff having returned Cepi Corpus of the Baron and Feme both, 


tion be what having only taken her, which the Court denied after retorn of Cepi Cor- 
it will, ſhe pus; contra if Nor et inventus had been retorned as to the Husbaud ; 
ſhall be 4/- but yet if it appears only a Practice they will diſcharge her, to examine 


2 But which they gave Rule for the Sheriff ro return the Body of the {145 


but if Hus- band. Keb. 367. pl. 62. Mich. 14 Car. 2. B. R. Dethick v. Yazley 
band is ar- & UX. 


reſted, he 1 F 1 | i 
-harged by giving Bail for himſelf without giving it for his Wife litecviſe. 6 Mod. 17. Mich 
* 8.1. Groiths, ——— b by Twiſden J. Mod. S. pl. 24. Mich, 21 Car. 2. and ſud, 
that ſo it was done in Lady Balringlaſs's Caſe, and that where it is ſaid in Crooke, [Crg. J. 445. pl. 23: 
Anon] that the Wife in ſuch Caſe ſhall be diſcharged, it is to be underſtood that ſhe ſhall be dil- 


charged upon common Bail; and fo Liveſey ſaid the Courſe was. If it be clear and notorious 1 
f i k 


Holt Ch. J. 1 Salk. 115. in pl. 3. 


: Car. 2. 


— 
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+ is covert, common Bail ought to have been received, but if it be doubted, ſhe ought to find ſpecial 
Bail; Per Cur. 6 Mod. 105. Hill. 2 Ann. B. R. Anon. S. P. if the Cauſe requires ſpecial Bails 
7 Mod. 10. Paſch. 1 Ann. B. R. per Holt Ch. J. Anon. 


26. Debt againſt Husband and Wife, for a Debt ſuppoſed to be due by Tome 57. 
her dum ſola ; Special Bail was put in. N was had againſt & ; 8 
them, and they ſurrendered themſelves in iſcharge of the Bail. It was faciſon v. 
moved to diſcharge the Feme, becauſe no Debt was due from her dum ſola, Gabree, S. C. 
but this Action was contrived between the Plaintiff and the Husband, to the Gaoler 


CTY 75; let the Hus- 
make her a Priſoner. It was agreed, that if the Wife is taten upon meſne ,” tr 8 


Proceſs before her Husband, ſhe ſhall be diſcharged, and when the Husband Is es nd 
is taken, he ſhall give an Appearance for Both; but it was ſaid, that to diſcharge 
upon an Execution the Wife may be taken firft 3 but dubitatur what thould the Wife, 
be done; & adjornatur. Sid. 395. pl. 2. Mich. 20 Car. 2. B. R. Gabry 2323 the 


usband 

v. Gabry 4 | took no Care 
| | of her, but 
let her lie there in a very neceſſitous Condition. At firſt the Court doubted what todo, but afterwards 
reſolved, that unleſs the Plaintiff would get the Husband taken again, as he might do, they would 
diſcharge the Wife, and faid, that the Eſcape of the Husband was the Eſcape of the Wife.—2 Keb. 
576. pl. 98. S. C. and per Cur. if the Husband will lie in Priſon the Wife muſt do fo too; bur if he 
will put in Bail for himſelf, he muſt do ſo for his Wife alſo ; but if he will not appear, or this were 
not in Execution, ſhe ſhould be diſcharged, and it was referred to the Secondary to examine the Prac- 
rice, and if they were in Execution or not.-- — Sid. 395, in S. C. the Reporter adds a Nota, that 
there was a Caſt in C. B. 12 Car. 2. as he remembers, between unt & Drake & Ux. which was the 
ſame as this, only that the Baron was Priſoner before, and that it was by Contrivance to take his Wife, 
who was the Siſter of Sir John Potts; and that Bridgman then Ch. J. there, and the other Juſtices, 
diſcharged the Feme, but frſt they examined the Practice, and ordered that the Judgment ſhould be 
taken off the Roll. | 


27. If they are arreſted in an Action which requires ſpecial Bail, and Bur it is 


the Husband puts in Bail for himſelf, he muſt put in Bail jor his Wife alſo ; — .o 


but if he lies in Priſon, the Wife cannot be let out upon common Bail, Vent. ,z7.,,1, and 


49. ich. 21 Car. 2. B. R. Anon, cannot be ar- 
| _ reſted. Vent 
49. Mich. 21 Car. 2. B. R. Anon, In ſuch Caſe ſhe ſhall not be diſcharged: but upon common 
Bail, and then new Proceſs ſhall £9 —_ the ms with an Idem Dies given to the Wife; Per 
a 


28. A Judgment in a Sci. Fac. was had againſt a Feme upon a former 3 Keb 27. 
Judgment upon two Nihils returned, but before the Sci. Fac. brought fhe pl 47. Lady 
was married to A. and was brought againſt her as fole by Contrivance be- M4... * 
tween the Plaintiff and her Baron to oppreſs her, and lay her up in Pri- S. C. the 
ſon, and ſhe could not help herſelf by Error or Audita Querela, becauſe Court in- 
her Baron would releaſe, and the Plaintiff knew of her being married. Clined - 
The Court ſaid, that this Judgment might be ſet aſide tor the Miſdemea- — 
nor of the Plaintiff ; but being informed that the Marriage was under it for the 
Debate in the Eccleſiaſtical Court, and near to Sentence, they ſuſpend- ſame Reaſon 
ed 1 any Rule till that was determined. Vent. 208. Paſch. 24 
R. Lady Prettyman's Caſe. 

29. Plaintiff brought a Bill againſt the Husband and Wife, who was 
the Daughter of the Plaintiff, The Husband puts in a Plea and ſwears 
to it, but the Wife 4 to ſwear to it. Upon Suggeſtion that the 
Wite's Refuſal was in Combination with her Mother, it was ordered 
that the Plea ſtand as for the Husband, and the Plaintiff to proceed 
againſt the Wife. Ch. Caſes 296. Hill. 28 & 29 Car. 2. Pain v. 


30. Writ againſt Husband and Wife. The Wife was taken and off er- 


ed Bail for herſelf, but the Bail iffs inſiſted on Bail for her Husband alſo 


who was not taken, and committed her, and an Attachment was grant- 
ed againſt the Bailiffs; for tho the Husband is compellable to give 
Bail for himſelf and his Wife, yet ſo is not the Wife, but tor herſelf 


only; but per Holt, if we graut an Attachment they thall not take an 


Action 
2 
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Action, they ought not to have two Remedies. Cumb. 304. Mich, 6 
| W. & M. in B. K. Hellier v. Condy. f 
S. P. by 31. If an Action be brought againſt H usband and Wife, and the Hus. 
Kemp Se- hand is arreſted, he ſhall give a Bail Bond tor the Appearance of him 
condary,and and his Wile, and mult put in Bail for both ; bur if one brings an Ac. 


xd | 
— tion againſt the Husband only, he cannot declare againſt Husband and 


Practice of Wite; per Holt N x Salk. 115. pl. 3. Hill 7 W. 3. B. R. in the 


B. R. for 30 ! a my” AT 
Years of his Caſe of Carpenter 


Knowledge. Goldsb, 127. pl. 19. Hill 43 Eliz. Anon. 


— — 


Gilb. Equ. 32. Upon a Suit in Chancery againſt Baron and Feme, wherein the 


. Baron was made a Party only for Conformity; ihe was taken up on an A. 
in to- 


tem Verbis tac hment for not putting in her Anſwer, and could not be diſcharged with- 


the Motion. Ch. Prec. 328. pl. 249. Hill. 1111. Bell v. Hyde & Lx. 


(L. a) Where the Baron is baniſh'd, or an Alien, or 
beyond Sea. 


Br. Nonabi- 1, ILAND was baniſhed 18 E. 1. by Parliament, and his Wife 
lity, pl. 9. \ had her Fointure, by Advice of all the Judges and others; 


133 Per Coke Ch. J. and per Doderidge, in the Abridgment there are divers 


ſome of the Caſes in Time of H. 1. and H. 3. accordingly, and 10 E. 3. the Wife of 
Juſtices ſaid, Matravers brought Writ of Dower, Matravers being banith'd. Roll 


that it was . , 
becauſe ſhe Rep. 400. pl. 27. Trin. 14 Jac in . 8 GT: 
was the King's Farmer. Br. Baron and Feme, pl. 66. cites S. C. accordingly, but Brooke ſays Quz- 


re, and ſays vide 1 H. 4.1. Br. &rief, pl. 422. cires S. C. ——— enk 4. pl. 4 cites 8. C.—— 
Bulſt. 188. Coke Ch. J. ſays her Dower was allowed —— Mo. 851. S. C. cited in Eliz. Wilmot's 


le. 


Br. Cover- 2. If the Baron forejures the Realm the Feme is a Perſon able to alien 
„ her Land without the Baron. Br. Baron and Feme, pl. 81. cites 31 E. 
tes d. CO. 1. and Fitzh. Cui in Vita 31. 
3. The King brought Onare Impedit againſt the Wife of an Exile, 
Per Doderidge J. Mo. 851. in pl. 1159. cites 10 E. 3. 399. 
4. The Plaintiff ſhewed by his Bill, that he freighred a Ship into 
Spain, which was there confiſcate and all his Goods; for the Defen- 
dant's Husband, being Maſter of the Ship, had an Englith Book tound 
in the Ship, contrary to the Laws there, which he was fore warned of, 
and knew the Laws, and the Detendant's Husband was condemned o the 
Gallies for 14 Tears, and the Plaintiff, as well tor his own Relief as ior 
the Relief of the Defendant, deviſed to obtain Licence from her Majeſ- 
ty, for tranſporting 60 Tuns of Beer yearly, for 8 Years, the Profits 
whereof to be equa 4 ee between them, and the Bill exhibited to 
her Majeſty was in both their Names, and the Party of the Charge, but 
the Detendant cautiouſly got the ſame altered into her own Name, and 


hath ſold the ſame away without yielding the Plaintiff any Profit; the 


Deſendant doth demur, becauſe ſhe is a Feme covert; it is order'd a 
Subpoena be awarded againſt her to make a better Anſwer, Cary's 
Rep. 143, 144. cites 22 Eliz. Caſtleton v. Alice Firz- Williams. 

Mo. 666. in 5. The Wife may ſue in her own Name in her Husband's Abſence be- 


pl. 910. it ond Sea, as in Caſe of Aſſault &c. but the cannot be ſued before he re- 
| | turns 


out entering her Appearance with the Regiſter, and pay ing Coſts of 
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turns again ; Per Williams ]. and the whole Court. Bulſt. 140. Trin. was admitted 


9 Jac. Anon. Patch. ba 


Eliz. that the Feme of an Exile may ſue alone, and cited 2 H. 4. 


6. The Wife ſhall be accounted as Feme ſole in Caſe of Baniſhment ; Bulſt. 188. 
and Abjaration ; Per Coke. Roll. R L 27. Trin in S. P. per _. 
and Abjaration ; Per Coke. Roll. Rep. 400. pl. 27. Trin. 14 Jac. in (PS 5 

. | 7 . - 
Wilmore's Caſe, for then he 
| | is Civiliter 
Mortuus, and the Husbaud being diſabled to ſue for the Wife, it would be unreaſonable that ſhe 
ſhould be remedileſs ; and ſo it would be cqually on thoſe who had any Demands on her, that not be- 
ing able :o have any Redreſs from the Husband, they ſhould not have any againſt her. G. Hiſt. of 
C. B. 198. — And may make a Will. 2 Vern. 104. Counteſs of Portland v. Prodgers. 


m. A Feme Covert brought Treſpaſs by the Name of a Widow. The De- 
fendant pleaded that ſhe was a Feme Covert viz. the Wife of F. Wilmot, 
who was in full Life at Lisborn in Portugal. The Plea was diſallowed 
by the Court for Impoſſibility of Trial. Mo. 851. pl. 1159. Trin. 14 
Jac. B. R. Wilmor's Caſe. 
8. Aſumpfit for Wages and Money lent ; On non Aſſump/it the Defen- Ld. Raym. 
dant proved ſhe was married and her Husband alive in France. The Rep. 147. 
Jury found for the Plaintiff; upon which, as a Verdi& againſt Evidence, „t moved 
the moved for a new Trial, but it was denied; for it thall be intended that the Ver- 
the was divorced. Beſides the Husband is an Alien Enemy, and in that dict againſt 
Caſe why is not his Wife chargeable as a Feme Sole, as much as if he ber "yi, 
had abjured or been baniſhed 2 1 Salk. 116. Deerly v. Dutcheſs of gence and 


Mazarine. Law; for 
* that a Feme 
Covert cannot be ſole charged without Divorce and Alimony, although the Husband be a Foreigner. 
But Holt Ch. J. thought that ſuch Husband being under an abſolute Diſability to come and live — 
the Law perhaps will make ſuch Wife chargeable as a Feme ſole for her Debts and Contracts. And 
the Reporter ſays, that afterwards the Plaintiff had his Judgment as Mr. Coleman told him. Cumb 


402. S. C. adjornatur. 


9. Bill againſt Baron and Feme for a Demand out of the ſeparate Eſtate 
of the Feme, and the Baron is beyond Sea, and not to be come at by the 
Proceſs of the Court; yet if the Feme is ſerved with a Subpæna, ſhe muſt 
appear and anſwer the Plaintiff's Bill; Per Cowper C. 2 Vern. 613. pl. 
551. Trin. 1708. Dubois v. Hole. : 


Pe . tt. * p 


5 4 4 1 4. M0 


(M. a) Where they are ſaid to be one Perſon in Law. 


1. FIOSINAGE againſt Baron and Feme and ö others of a Carve of 

| Land &c. 2 appeared and the others made Default, by which iſ- 

ſued Grand Cape of 5 Parts, and they made Default at another time, and 

the two appeared again, and the Deinandant counted againſt them that the 2 

wrong fully deforced him of tro Parts of the Carve of Land in 1 Parts divided; 

Per Rolf, there are 8 Ferſons, therefore it ſhould be in 8 Parts divided. 
Per Martin, the Count is good, for the Baron and Feme are not but one 

Perſon in Law, and therefore well; quod Curia conceſſit. Br. Count. 

pl. 44 cites.q H. 6. 26. 

2. The Baron in Replevin ſhall have Aid of his own Feme after Avowry, Br. Aid, pl. 

and Proceſs by Summons to bring her in. Br. Baron and Feme, pl. 46. 74. cites F 


* 
Cites 7 13 6. 45. 5 | x 6 hs . 
ih and Feme are not one Perſon to have the Privilege, becauſe 
the Baron is Servant of the Chancellor, wor Eſoign de Servitio Regis, = 
ö | — * — | other 
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other Eſſoign caſt by the Baron ſhall not ſerve the Feme, but Proteiy 
for the Baron ſhall ſerve both; nor Feme of an Attorney ſhall not ſue by 
Bill as her Baron ſhall do. Br. Baron and Feme, pl. 9. cites 35 H. 6, f. 
Br. Baron & 4. Feme Covert in Caſe of Felony ſhall anſwer without her Baron, and 
- Feme pl. 49. ſo are not one Perſon to all Intents; Per Littleton. Br. Corone, pl, 50. 
cites S. C. cites 15 E. 4. 1. | 
SE. 5. Baron and another referred a Matter to Arbitration. The Arbitrators 
award the Feme to join in a Fine of the Land about which the Reference was. 
thisaward as to the Feme is void, for ſhe is nor compriſed in rhe Submit. 
ſſion, but the Baron is liable to be ſued on his Bond if he does not do it; 
Per Frowike Serj. Kelw. 45. b. pl. 2. Trin. 17 H. 7. Anon. 
So of Pay- 6. Payment to the eme oft Money awarded to the Baron is no Plea in 
ment of Rent, Action of Debt on the Bond; and Judgment for the Plaintiff Le. 320, 


o 4 pl. 401. Trin. 31 Eliz. B. R. Froud v. Bates. 


made by the | 1 
Wife dum ſola, and that the Leſſee had no Notice of her Marriage, and the Baron may make the Le: 


ſee Pay it over again. Cro. J. 617. (bis) pl. 7. Mich. 19 Jac. B. R. Tracy v. Dutton. Palm. 2- 
8. | : 


nm. In Account of the Receipt of 101. by the Hands of the Plaintif''s 

Wife; Defendant waged his Law, and at the Day he had to wage his 

Law, it was doubted whether it lay, becauſe the Receipt is ſuppoled to 

be by another's Hand. But becauſe a Receipt by the Hands of the Wife 

of the Plaintiff or Defendant is all one Receipt 1 own Hands; 

he was received to wage his Law. Cro. E. 919. pl. 12. Hill. 45 Eliz. B. R 
Goodrick's Caſe. 

Jenk. 26. pl. 8. Protection for the Husband, ſhall ſerve alſo for the Wife. Co, Lin 


o. S. P. and | . 
Arn Pro. 130. b. (e). 


tection is repealed and declared void, this turns to the Default both of Husband and Wife. Jen 
93. pl. 81. S. P. — Jenk. 80. pl. 57. S. P. 


9. A. deviſed the Reſidue of his Eftate to B. C and D. and the Wife f 
D. equally to be divided. D. and his Wife ſhall take but as one Per. 
ſon, Vern. 233. pl. 228. Paſch. 13 Car. 2. Bricker v. Whalley. 

10. A. B. hath 3 Neices, one of them takes Husband, A. B. deviſes 
a Legacy to the Husband and Wife, and the other Neices equally ; the Queſ 
tion in Chancery was whether there ſhould be three Parts or four. |: 
was argued that being Tenants in Common there ſhould be four Parts, 
as likewiſe that ſo it ſhould be adjudged by the Civil Law, and that in 
Chancery they govern Legacies by the Rule of the Civil Law, unle6 
where it directly contradicts the Common Law; but it was ruled by 
Ld. K. North, «#6 there ſhould be bur three Parts, and that Husband and 
Wife ſhould take but as one Perſon according to the Rule of the Com. 
mon Law, and the rather, tor that the Legacy here was gi ven in Reſpeb 
of the Wife, and not of the Husband alſo. Skin, 182. in Chancery, pl. 
9. Paſch. 36 Car. 2. B. R. Anon. 

11. Husband Wife were ſued, and afterwards in the Pleadings it wi 
ſaid, Venerunt partes predit?” per Attornatos ſuos predif*; this was heli 
naught upon a Writ of Error, becauſe they are but one Perſon in Law 

| 3 Salk, 62. pl. 1. Paſch, 12 W. 3. B. R. Maddox v. Winne. 
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(N. a) What Act by the one to the other is good 


„ HE Cuſtom of York is, that a Feme Covert may take Land 
purchaſed by her Baron, of the Gift of her Baron. Br. Cu- 
toms, pl. 56, cites 12 H. and Fitzh. Preſeription 61. 1 
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2 A Deviſe by the Baron to his Feme is good, tho? they are one and S.?. Br. De- 
the. ſame _— in Law; for the Deviſe does not take Effet? till after the ens pl. 4 
Death of the Baron, and then they are not one Perſon, Br. Deviſe, pl.. 
34. cites 3 E. 3. It. Not. Lin S. 168, 


n S. P. as to 
Lands of Tenure in Burgage, where the Cuſtom was to deviſe. 


3. Gift made by the King to the Queen by Charter is good. Br, Cor- 


porations, pl. 45. cites 49 All. 8. 
gr 2 45 — may be Attorney for her Husband. F. N. B. Br. Attor- 


ney, pl. 91. 
27. (C) S. 5. . 
Paſch. 13 E. 3. Fitzh. Tir. Attorney, 73. A Feme may be Attorney to deliver Seiſin to her Huſ- 
band, and the Husband to the Wife. Litt. 52. a. 


5. In diverſe Caſes a Man may be a Means to make a Thing paſs unto Co. Lite. 
his Wife, which (hall not immediately paſs from him; and therefore if a 137. b. at 
Man infeoffs a married Woman, and makes a Letter of Attorney unto the 17 
Husband to make Livery of Seiſin according to the Deed, and he makes they = 
Livery of Seiſin accordingly, it is a good Feoffment; tor the Husband but one 
is but a Means to convey the Freehold to the Wife; for by this Act Perſon in 


done no Freehold doth paſs from the Perſon &c. Perk. S. 196. Law, ſo as 


neither of 
them give any Eſtate or Intereſt to the other. 


6. In Debt, per Fiſher, if a Man be bound to infeoff a Woman by a cer- 
tain Day, and before the Day he marries her, he may make Leaſe for a 
Month to a Stranger, the Remainder to his Feme, and 'tis a good Per- 
formance. Quære. Br. Feoſfment de Terre, pl. 38. cites 4 H. y. 4. 

. Grant was made to the Queen by the King of certain Land for Term 
of Life; and ſo ſee that the Queen is a Perton exempt, and may take 
of her own Baron by Grant of him. Br. Patents, pl. 55. cites 1 H. 


* 

8. Note that it was adjudged, that a Feme Covert Executrix may make S. P. be- 
a Sale of the Land to her own Baron, and this is a good Bargain ; and cauſe the is 
becauſe the Feoffees would not make a Feoffment accordingly, there- dut an In. 


fore they were committed to the Fleet. Br. Executor, pl. 175. cites rl 


others, and 
10 H. 7. 20. | the Eftate 
BY | : paſſes from 
the Deviſor. Co. Litt. 187. b——— There is a Diverſity between a naked Potner and a Power that 


flows from an Intereſt, When a bare Power is given to a Feme by Will to ſell Lands; tho' ſhe marr 
ſhe may ſell, and may ſell the Lands to her Husband, becauſe 'twas not created by herſelf out of any 
Intereſt of her own; but where a Feme, on a Settlement of her own Eſtate, —— a Power which 
flows from an Intereſt, that Power ought to be executed by the Feme ſole, and it by the Baron and 
Feme, tis not good. Chan. Caſes, 18. Hill. 14 & 15 Car. 2. The Marquis of Antrim v. Duke of Buck- 
ingham. 2 Freem. Rep. 168. pl. 214. S. C. in much the ſame Words For ſhe on the Mat- 
ter nominates the Party, and he takes by the Will; per Winch J. 2 Browul. 194. 


9. Aus Simplices a Man may do to his Wife, As to pay Money to If the Ba- 
Me and the like, Arg. 2 Bulſt. 29 1. in Dockwray's uſe, Cites 27 _ . 
0 . 15. un 
ay bis Wife 
Money, that is good: Co. Litt. . T * 


10. Debt upon an Obligation indorſed for Performance of Covenants, 


9 74. to F. his Feme on ſych a Feaſt, and Iſſue found againſt him; and 
t was pleaded in Arreſt of Judgment, that a Man cannot pay to his 
own Feme. And per Fitzherbert and Shelly J clearly, this may be as 
well as a Man may find his Feme Living Veſture; but he cannot 


of which one was, on others, that the Defendant thould pay annual- 


give or infeoff his Feme. Br. Conditions, pl. 8. cites 2) H. 8. 2). 
t1. The 
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11. The Husband /eaſes Land 7o A. for Life, the Remainder to his own 
Wife in Tail. This is not good, becauſe a Gift immediate to his own 
Wiſe is not good; and it he in Remainder is nor capable at the Time 
of the Livery, he never ſhall be. Br. Lect. Stat. Limit. 78. 

12. The Husband may ſurrender a Copyhold to the Uſe of his Wife, 
becauſe it is not done immediately to her, but to the Lord of the Ma- 
nor to her Uſe, and by his Admittance of the Feme, according to the 
Surrender. 4 Rep. 29. b. pl. 18. Mich. 2) & 28 Eliz. the ꝗth Reſolu- 
tion in Caſe of Bunting v. Lepingwell. | 

She cannot 13. A Feme Covert cannot tałe any Thing of the Gift of her Husband. . 
__ 2 Co. Litt. 3. a. at the Top. 1 
Conveyance from her Baron; but ir ought always to ſuppoſe the Gift and Demiſe to be from the Feoft. i 
-F fees. Arg. Cro. E. 722, pl. 52. Mich. 41 & 42 Eliz. | 
By Ack executed, a Man cannot convey to his Wiſe. Arg. Roll Rep. 69. —2 Vern. 385. Moyle 
, Gyles. 
g * Conveyance at the Common Law a Man could, during the Coverture, either in Poſſeſſion, 
Reverſion, or Remainder, limit an Eſtate to his Wife; but a Man may by his Deed covenant with 
others to ſtand ſeiſed to the Uſe of his Wife, or make a Feoffment or other Conveyance to the Uſe of his 
I iſe; and now the Eſtate is executed to ſuch Uſes by the Stitute of 27 H. 8. For an Uſe is but a Truſt 
and Confidence, which by ſuch a Mean might be limired by the Husband to the Wife ; but a Man 
cannot covenant with his Wife to ſtand ſeiſed to her Uſe, b:cauſe he cannot covenant with her, for 
the Reaſon which Littleton here yieldeth. Co. Litt. 112. a. | | 
If a Man be bound with a Condition to infeoff his Wife, the Condition is void, and againſt Lay, 
ecauſe it is againſt a Maxim in Law, and yet the Bond is good. Co. Li:t. 206. b. | 


14. If a Feme Diſſeiſoreſs makes a Feoffment in Fee to the Uſe of A. fer 
Life, and after of herſelf in Tail, and the Remainder to the Uſe of B. in 
Fee, and then takes Husband the Diſſciſee, and he reltaſes to her all his 
Right, this ſhall enure to B. and to his own Wife alſo; for by Litrle- 
ton's Rule it muſt accrue to all in the Remainder. Co. Litt. 297. b. 
S. P. Went. 15. It Ceſty que Uſe had deviſed that bis Wife g= ſell his Land, and 
on 8 made her Executrix, and died, and ſhe took another Husband, ſhe might 
but ſavs he ſell the Land to her Husband ; for ſhe did it in Auter Droit, and her Huſ- 
marvels at band ſhould be in by the Deviſor. Co. Litt. 112. a. at the Bottom. 


— — KI » et @ tk. 4 tWV0 ee © ©, TC 


A, 22 


ir, yet Vo- 5 | | 
lent non fic Injuria. Arg. Godb. 15. cites 3 E. 3. Br. Deviſe, 43. : 
* She may 16. Tho? the laſt Will does not take Effect till after his Deceaſe, t 
deviſe her yet if a Feme Covert be ſeiſed of Lands in Fee, ſhe cannot * deviſe the : 


3 ſame to her Husband, becauſe at the making her Will the had no Power 

her Husband (being ſub Poteſtate Viri) ro deviſe the ſame, and the Law intends it 

with or ſhould be done by Coercion of her Husband. Co. Litt. 113. b. 

without his | 
Conſent, if the Cuſtom of the Manor be ſo. Mo. 123. pl. 268. Paſch. 25 Eliz. Anon. 

L The Cuſtom of a Copyhold Manor was, that a Feme Govert might give Lands to her Hutband. Ad- 
> Iged an unreaſonable Cuſtom, becauſe it cannot haye a reaſonable Commencement ; for the Wife 

N being = ſub Poteſtate Viri, it ſhall be intended that ſhe did it by Coercion of her Husband. Godb. 


143. pl. 198. 33 Eliz C. B Skipu ith v Sheffield. And tho' it was urged that the Cuſtom might be > 
» becauſe ſhe might be examined. by the Steward of the Court, as the Manner is upon a Fine to a 
examined by the Judge, yet the Court ſaid nothing to it. Ibid. 144. | h 
17. A Man cannot Covenant with his Wife. Co. Litt. 112. a. C 

18. Leſſee is reſtrained from aliening, but only to his Wife, and it no Wiſe, , 

then to a younger Brother, If Leſſee makes Eftate to his Wife for her Lite, t 

and the Re/iaue of the Term 70 his Brot her, this had been void as to 0 

the Wife, becauſe he cannot make Alienation to his Wife; and this 1 

ought to be conſtrued to be done by ſuch Alienation as he may make to t 

her, and thac muſt be by Will, as cannot be otherwiſe, and good pre- f 

ſently to the younger Brother; Per Coke Ch. J. 2 Bulſ. 212. Mich. £ 

12 Jac, Fox v. Whitchcott. 1 . "8 

. h x 1 


19. by 


| had received it in her 
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29. By Way of Uſe a Man may convey to his Wite, or by Surrender by 4 Rep. 29. — 


; hep. 
Cuſtom, as of Copyhold. Arg. 2 Bulſt. 273. Mich. 12 Jac. N AS rooting 
well ———Roll Rep. 138. Arg. Co. Litt. 112.% S. P. 


20. A. after Marriage, promiſed his Wife to pay her 1001: and ſince A Man can. © 


7 ke a 
they are ſeparated. 'The Court conceived ſuch Promiſe to be utterly 39" ma 
void in Law, and would not relieve the Plaintiff. Chan. Rep. 60. SO his 
Car. 1. Stoir v. Ayloff. ; 4 Wife in 


Law, tho? 


ke may to a Stranger for her. 2 Lev. 148. Mich. 27 Car. 2. B. R. in Caſe of Clerk v. Nettleſhip. / 


21. K. the Plaintiffs late Husband purchaſed a Walk in a Chaſe and took 
the Patent to himſelf and his Wife, and one B. for their Lives, and the Lite 
of the longeſi Liver of them. K. died, and made the Defendant his Exe- 
cutor ; the Plaintiff's Bill was to have the Benefit of this Purchaſe, and 
to have the Patent delivered to her. The Detendant by anſwer ſer 
forth, that K. died greatly indebted, and had not left ſufficient Aſſets for 
Payment thereof. Per Cur. it thall be preſumed to be intended as an Ad- 
vancement and Proviſion for the Wife; the Wife cannot be a Truſtee 
for the Husband ; and therefore decreed that the Plaintiff ſhould enjoy 
the Patent during her Lite, and after her Deceaſe, in Caſe B. ſhould ſur- 
vive her, to be a Truſt for the Executor of the Husband, and applied 
towards the Payment of his Debts. 2 Vern, 67. 68. pl. 62. Trin. 1688. 
Kingdome v. Bridges. 2 p | 
22, Wife cannot be examined as a Witneſs againſt her Husband. 2 
Vern. 19. pl. 74. Trin. 1688. Cole v. Grey & U. | 
23. One Fointenant made a Deed of Gift to his Wife of his Moiety to 2 Vern. 300 
ſever the Jointure and make a Provition for her, he being taken Sick on pl. 352. S. C. 


a Journey. It being void in Law, as being made to her, and being vo- 


luntary and without Conſideration, Equity would not make it good. 
Ch. Prec. 124. pl. 108. Mich. 1700. Moyſe v. Gyles. | 
24. She may take by his Will, though the cannot take by any Convey- 
ance, at Common Law; for the Will not taking Effect, in Point of 
Transferrence of an Intereſt; after the Husband's Death, ſhe is in Na- © 
ture of a Stranger, and ſo the Land will paſs to her; Per Trevor Ch. J. 
11 Mod. 156. Hill. 6 Ann. C. B. in Caſe of Archer v. Bokenham. | 
25. Mortgagee made M. the Wife of B. Executrix, and Reſiduary Legatee Wmes Rep. 
for her ſole and ſeperate Uſe; B. gave her a Note under his Hand that ſther25. Trin. 
ſhould have Benefit of the Mortgage. The Note gives the Wife good 1719: S. C, 
Right both to the Principal and to the Intereſt due on the Mortgage, 
and is grounded on natural Juſtice, 2 Vern. 659. pl. 585. Trin. 17 10. 
Harvey v. Harvey. | 
26, Baron on his Death-Bed delivered to his Wife a Purſe of 100 Guineas, 
and bid her apply it to no other Uſe but her own ; and alſo drew a Bill upon 
a Golaſmith to pay 1001. to his Wife to buy her Mourning, and to maintain 
her till her Jointure ſhould become due, and about 17 Days after died. 


The Maſter of the Rolls held the Giſt of the Purſe to be good as Dona- 


tio Cauſa Mortis, ut Res magis valeat &c. becauſe otherwiſe a Man 
cannot give to his own Wife; and faid this was the Nature of a Legac 
to his Wife; And as to the Bill draus on the Goldſmith he held the 
ſame good, and that it ere operate as an Appointment; but that if ſhe 

| usband's Lite it might be liable ro ſome Diſpute, 
but that he apprehended ir amounted to a Direct ion to his Executors, that 
the 1001. ſhould be appropriated to his Wife's Uſe ;"and. inclined to think 
that had ſhe received it in his Life-time ſhe ſhould have kepr ir, and be- 


ing for Mourning it might operate like a Direction given touching his Fu- 


neral, which ought to be obſerved, though not in the Will, and theſe 
; ts N Ry 87 13 Eilts 
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Giſts being but ſmall in Compariſon of the perſonal Eſtate, and fo wy 


. - * only an Inſtance of his Care, he decreed accordingly. Wms's. Rep. 
| 441. Trin. 1718. Lawſon v. Lawſon. * 


— 


* 


n 


— 


(O. a) Diſputes Inter ſe. 


Feme is not a Felon by taking the Goods of her Baron, becauſe 


Hawk, pl. C. x, 

S.19. cies | ſhe has Colour. Br. Corone, pl. 141. (142) cites 5 H. 7. 18. 

3 Chan. 2, A Woman before her Marriage with the Baron, had a Decree for 
1 89. 600 J. per Ann. and it was 5 before Marriage between them by Parol, 
bo ar. that ſhe ſhould have the ſole Ypeſal thereof, and accordingly before Mar- 
8. C re- Tiage, the by Deed aſigned the Benefit of the Decree to one C. who at- 
ported ter the Marriage, together with the Wife, releaſed it to the Defendant, it 


much in the was had againſt; bur per Coventry K. and 2 J. this verbal Agreement 
ſame Man- was to ſubvert both the Ground of Law, and the Right veſted in the 


N e Baron by the Inter-marriage, and therefore if ſuch Agreement is not /:- 


; 146. pl. 191, led by ſome legal Aſſurance to make it binding in Law, tis not fit to 
16 June, 7 maintain it in a Court of Equity, N. Ch. R. 15. 26 July, 7 Car, 1, 
Car. 1. S. C. Suffolk (Earl) v. Greenvill. | 


reported ; 
with very little Difference. 


3. In Action on the Caſe for ſcandalous Words brought againſt the De- 
fendant, ſhe pleaded in Bar by Attorney, that ante Diem of exhibiting 
the Bill, viz. 1 Die Julii, 12 Car. 2. The Plaintiff married her the De- 
fendant ; and upon demurrer to this Plea, ſhe had Judgment, though 
1 ng * in Bar. Raym. 395. Trin. 32 Car. 2. B. R. Walſal y, 

en. 
See Tit. Ne 2 Motion was made for a Ne exeat Regnum, the Wiſe having ſued 
exeas Reg- him in the Eccleſiaſtical Court for Alimony, and it was ſuſpected that 
num, pl. 7, he would go beyond Sea to avoid the Sentence ; the Writ was granted 
in the Notes jn aid to the Eccleſiaſtical Court, and alſo a Supplicavit de bono geſtu, the 
"OE: Court being informed that he uſed his Wife very ill. 2 Vent. 345. Trin. 
32 Car. 2. in Canc. Sir Jerome Smithſon's Caſe. 

5. Though a Man cannot have a Bill againſt his Wife for Diſcovery of 
his own Eſtate, yet where before Marriage the enters into Articles con- 
cerning her own Eſtate, ſhe has made herſelf as a ſeparate Perſon from 
her Husband ; and ſhe was ordered to anſwer in a Week. Ch, Prec. 24. 

pl. 26. Paſch. 1691. Sir R. Brooks v. Lady Brooks. 
; 6. A Feme was indicted by her Husband for poiſoning his Cows with 
bruis'd Glaſs put into their Grains, and ſhe was admitted in Forma 
Pauperis, tho* the Court ſaid that the Husband could not convict her. 


6 Mod. 88. Mich. 2 Ann, B. R. Anon. 
But none can . A Feme covert may ſue her Husband by Prochein Amy. Ch. Prec. 
bring a Bill 255. pl. 223. Hill. 1708. Kirk v. Clark. 


in the Name : „ ; 
of a Feme covert as her Prochein Amy without her Conſent, and if ſuch Bill be brought, it will be 


diſmiſs'd on her Affidavit. Chan, Prec. 176. pl. 262, Mich. 1713. Andrews v. Cradock. —— Gilb. 
Equ. Rep. 36 8. C. in the ſame Words. Tbe Caſe was, a Bill was brought by Andrews as Prochein Am) 
to the Wie of the Defendant Cradock, againſt her Husband and his Father who was Executor of her 
Grandfather, in Truſt for her, to have an Account of the perſonal * of ber Grandfather, and to have 
Settlement mads upon her and the Iſſue of the Marriage &c. Mr. Vernon for the Defendant ; This Bill 
ddeing brought by the Father of the Wife againſt. ler Conſent, and diſavocved by her perſonally in Curt, 
og hit to be diſmiſs d; it is true, a Feme covert may ſue in this Court by Prochein Amy as a Feme ſole, 
but no Perſon can bring à Bill in this Court in the Name ot a Feme covert without ber Conſent, as it 
may be done in the Cale of an Infant. There is no Inſtance of a Suit in this Court by a Wife op 
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2 have a Settlement made by her Husband upon her and her Children, but if a Feme co- 
e Truſt either of a real or perſonal Eſtate, and the Husband brin a Bill in this 
Court to have the Benefit of the Truſt, in ſuch a Caſe the Court, before they will give the Hus- 
band any Remedy, will take Care of a Proviſion for the Wife and Children - for ſince the Husband 
ſtands in need of the Aid of this Court to get in his Wife's Fortune, it is reaſonable that the Court 
ſhould compel the Husband to make a Proviſion for her; for he that will have Equity ought to do 
Equity; but where the Husband has a legal Title and Remedy to recover his Wife's Portion, this 
Court will not take away his legal Remedy, or hinder the Husband from ſuing at Law in Right of his 
Wife by an Injunction till he makes a Proviſion for his Wife, Per Harcourt C. the Wife diſowns the 
Suit, and it is not reaſonable a third Perſon ſhould bring a Bill in her Name againſt the Husband with- 
= her Conſent, and when ſhe perſonally appears in Court, and diſavows the Suit, this tends to the ſow- 
ing Diviſion between Husband and Wife, and breeding Diſputes and Quarrels in Families. This is 
an Appeal from a Decree of the Maſter of the Rolls, who ordered the Defendants to account &c. 
*. — the Decree muſt be reverſed, except as to bringing the Writings and Deeds relating to the 
Wife's real Eſtate before the Maſter, to remain there till further Order of the Court. MS, Rep, 
Trin. 13 Ann. in Canc. Andrews v. Cradock & al' | 


8. A. bequeathed the Reſidue of her perſonal Eſtate being about the Va- 
lue of 20001. in S. S. Hoch, to a Feme covert, but by her Maiden Name 
not knowing her to be married, and made her Executrix. The H usband 
agreed with a Friend of the Wite's to ſettle it in Truſtees, whereof 
ſhe to name one, and the Husband the other, and to go to the Survivor. 
A Transfer is made by them accordingly, Afterwards a Variation was 
propoſed by the W ite's Friends, and to limit the Uſes, after the Death 
of the Survivor, to the Iſſue of the Marriage, and for want of Iflue to 
the Adminiſtrators of the Wife. A Declaration was drawn, but was 
objected to by the Husband, who deſir d that the Truſt might be for 
them and the Survivor, and after to the Iſſue, and then the Survivor 
to take the whole; but before ſuch Declaration was executed, the Hus- 
band died inteſtate without Iſſue. Ld. C. Talbot taking Notice of 
making the Wife Executrix, and reſiduary Legatee, by her Maiden 
Name, not knowing her to be married at the Time, thought it would 
be hard to ſay this 2000 1. did abſolutely veſt in the Husband, not with- 
ſtanding the Caſe 3 Lev. 403. which had been cited, eſpecially as by 
being Executrix ſhe is chargeable with Debts; but, however, as he had 
it ſingly thro' his Wife, and had made no Settlement upon her, it was 
reaſonable it ſhould be ſettled upon her; that the Agreement was com- 

leat on both Sides, and the ſubſequent Transfer muſt be taken in Pur- 
— of that Agreement, and was of Opinion, that upon her ſur- 
viving the Stock was become her ſole and abſolute Property; and fo 
decreed the Detendants, the Truſtees, to be Truſtees for the Wite in 


her own Right. Caſes in Equ. in Ld. Talbot's Time, 171, Hill. 1735. 
Fort v. F we Blomfield. 12 | 17 735 


(P. a) Acts or e of the Feme before Mar- 
riage in Fraud of the Husband, or in Derogation of 
the Rights or Expectation of the Baron, avoided. 


1. THE Plaintiff's Wife before Marriage convey'd away her Eſtate to Ii a Widow 
| the Defendant, being er Son, and after the Defendant convey- corte her 
ed the ſame to his Children, being Infants, becauſe (as the Court con- 
ceived) it was paſſed without any Conſideration; it was decreed ſor 


-, 


tate to Truſ- 


it ö | wbjett ' 
the Plaintiff againſt the Defendant and the Infants, in 32 & 33 Eliz. Ii. 11 Uſe 
B. fo, 430. 454. & 484. Toth. 162. Povy v. Peart. pt — tne | 
teſted by : Witweſſes after Marriage appoint, and for cn of ſuch A ppointment, to her Cullen by ths ; 


, * ” 
4 a - 


fiſt 


* e 8 » a5. Aa 
* 
- 
4 


50 Marriage; if ſhe afterwards marries, and the ſecond Husband has no Notice of ſuch Deed, it will 
void and fraudulent as againſt him; Per Ld. C. King. Trin. 1729. 2 Wms's Rep. 533. 335. in Ca 
of Poulſon v. Wellington. : ; | : 

| If a Woman privately before Marriage gives a Bond without any Conſideration to a third Perſon for 
| 1050 1, and marries one who knows Nothing of this Bond, ſurely Equity would relieve againtt ſuch 
Bond. 2 Wms's Rep. 360. per Ld. C. King, who put this Caſe. Trin. 1526. in Caſe of Cotton y 
King. g | f 
Bus where a Widow eonveyed Lands in Truſt for herſelf during her Widowhood, and after in 
Truſt for ſome of her Children, and did this in a publick Manner, an before any Treaty for a ſecond Mar- 
riage, and alſo covenanted to transfer 1000 1, S. S. Stock, of which ſhe was poſſeſſed, to the like Uſes, 
reſerving over and above a handſome Maintenance 1n Lands jointur'd upon her, and in Ready Mg. 
ney, and afterwards married one that had no Eſtate, and would have ſet aſide the Conveyance and Co- 
venant as fraudulent, yet Ld. C. King held the ſame good, and not avoidable by him, and that the Co: 
venant to transfer. tho* no actual Aſſignment was made, ſhould bind him, and diſmiſs'd the Bill, 2 


Wrms's Rep. 606. Trin. 1732. King v. Cotton. 
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2. A Widow having an Eſtate deviſed to her for 400 Years by her 
former Husband, and being about to _y Sir P. N. the made a Settle. 
ment thereof, in Order to prevent ſuch 4 — from having the 
ſame, and Sir P. N. having Intimation that ſhe intended to make ſuch 
Settlement, but not knowing of its being made, broke off the Treaty of 
Marriage, which was afterwards brought on again by ſome Friends ot the 
Widow, and Sir P. accordingly married her upon Hopes and in Confi- 
dence of having the Intereſt ſhe had in the ſaid Eſtate, and without 
which he would nor have married _ the Court decreed the ſaid Deed 


to be abſolutely ſer aſide, and no Uſe to be made thereof againit Sir / 
P. N. or any claiming under him. 2 Chan. Rep. 81. 24 Car. 2. Howard a 
v. Hooker. | | 

3. A Recognizance entered into by the Wife the Day before Marriage was t 
ſet aſide, and a perpetual Injunction granted, tho* one Witneſs depoſed 


the Husband's Conſent to the drawing it, but that Witneſs had an 
Aſſignment of it to himſelf. 2 Chan. Rep. 79. 24 Car. 2. Lance v. Nor- 


man. | 
4. It was held clearly per Cur. and admitted by both Parties, that 
if a Feme, with the Privity of the Husband before Marriage conveys a 
Term for Years in Truſt for herſelf, that is clearly out of the Husband's 
Power, and he can neither diſpoſe of nor releaſe the Intereſt of the 
Wife, and if the Feme ſhould join in the Grant it would not amend the 
Caſe. But the Court ſeemed to incline, that f a Feme does ſecretly, 
without the Knowledge of her Husband, before Marriage, convey a Term 


for Years in Truſt for herſelf, that this ſhall be in the Power of the I, 

Husband, ſo as he may either grant or releaſe the Intereſt of the Wite. 

2 Freem, Rep. 29. pl. 2. Hill. 1677. in Draper's Caſe, F. 
5: 


Vern 18. 5. M. a Femepo ed of a hong Term being about to marry A. who was in- 


A debed to F. C. 2 by Agreement of A. and F. S. makes a Leaſe to F. G. 


fays th 
Queſtion for 10 Nears to ſecure Payment of the 400 l. the Lands being reckoned 801. 


was upon an a Year, and then by Indenture ſealed in the Preſence of A. (the intended 
Alignment Husband) affigns the Reſidue of the Term in Truſt to be at her Diſpoſal, 
Knowl hes whether ſole or covert, (but there were no other Words whereby to exclude 
of the i- the Husband) and brought in Money &c. to the Value of 600 J. After 
tended Hus- Marriage other Creditors of A, got Judgment againſt him, and on a Fi. 
| one - Fa. the Sheriff fold the Reſidue of the Term; and on a Bill in Chan- 
ifooſal cery it was decreed for the Vendees againſt the Truſtees of M. becauſe 
| were cited the like Point had been decreed ſo in Six Edward Turner's Cale, 
the Lord Chancellor holding it not fit a Decree ſhould be one way in 
Parliament and another way in Chancery, bur declared it againſt his 
own Opinion, becauſe Widows in moſt Caſes cannot otherwiſe provide 
for themſelves ; and the Husband in this Caſe forſook his Wife, and re- 
John Dac- fuſed Reconciliation, and allowed her Nothing &c. yer decreed ut ſu- 
C ; 


Cate, * pra. 2 Chan. Caſes 73. Mich. 33 Car. 2. Pitt v. Hunt. 
Sandy's C 


aſe, It was admitted on the other Side, that there had been ſuch a Reſolution, but — 
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| is now changed by the Reſolution of the Lords in Sir Edward Turner's Caſe; 
N exactly the —1 die c and was by all the Lords in Parliament reſolved, that the Hus- 
band might diſpoſe of the Truſt of the Term. The Ld. Chancellor ſeemed to wonder at that Reſo- 
Jution, and ſaid it could not amount to an Act of Parliament to change the Law; and altho* at firſt 
there poſſibly was no great Reaſon for thoſe Reſolutions, that the Husband could not 1 of a Truſt 
for the Feme made without his Privity before Marriage, yet the Law being ſo ſertled, People made 
Proviſions for their Children according to what the Law was then taken to be, and now thoſe Provi- 
ſions are defeated by this new Reſolution ; ſo that now it is almoft impoſſible for a Man ſo to provide 
for his Child, but it ſhall be ſubject to the Diſpoſal of an extravagant Husband ; and he recommended 
the Saying of Ch. B. Walter, viz. It is no Matter whar the Law 1s, ſo ir be known what it is. But at 
laſt he ſaid he muſt be concluded by the Lord's Judgment, and ſo he decreed ir according to Ch. Ba- 
ron Turner's Caſe, ſaying, that there muſt not be one Sort of Equity above Stairs in the Houſe of 
Lords, aud another below Stairs in Chancery; and he thought, that from henceforth it would not 
ſerve a Turn to have the Husband's Conſent or Privity to an Aſſignment of a Term in Truſt for the 
Feme before Marriage, unleſs he was likewiſe made a Party to the Aſſignment. 2 Freem. Rep, 
58. pl. 86. Hunt v. Pitt, S. C. and Lord Chancellor ſaid, that this Reverſal in the Houſe of Lords was 
contrary to his Opinion, and ſince the Lords had ſo done, they had altered the Law in that Particu- 
lar, and therefore declar'd his Opinion to be, that the Husband had Power over the Term. But if 
the Husband be made a Party, or does make an Agreement not to diſpoſe of ir, there ir ſhall not be in 
his Power to diſpoſe of ir. S. C. of Turner cited, and ſaid that the Judgment given by the Ld. 
Nottingham to the contrary, was ſaid by himſelf to have been on a Miſtake ; for that the Wife having 
married a former Husband, ſhe before the —_— made ſuch Agreement, but no ſuch Proviſion was 
made when ſhe married Sir Edward Turner, but he thinking ek Proviſion had been made, decreed 
the Sale void, but it was reverſed by his own Approbation, as it ſcems, in Dom. Proc. 3 Ch. R. 223. 
Paſch. 1688. in Caſe of Sanders v. Page. 


6. A Woman before Marriage agreed with her Husband, that fhe 
ſhould have Power to act as a Feme ſole notwithſtanding that Marriage. The 
Husband died, and ſhe married another Husband who was not privy to the 
Settlement on the former Marriage. It was decreed, that the ſecond Hus- 
band ſhould nor be bound by that Settlement on the former Marriage. 
2 Vern. 17 18. in pl. 11. Hill. 1686. cites it as a Caſe about 4 , Years 
ſince of Edmonds v. Dennington. 


* 


(Q. a) What Agreements &c. are ext inguiſh'd by the 
| Marriage. 


I, . Detinue by Feme it is a good Plea, that after the Bailment Hp 

married the Baile; tor by this the Bailment is diſcharged ; Per 
Fineux Ch. J. and he ought to declare upon a Trover. Br. Barre, pl. 
53. Cites 21 H. J. 29. | ; 
2. A. makes an Obligation 1 B. to the Uſe of C.—A. ſeals it. A. This Caſe 
B. and C. being, at the Time of Sealing it, at one Place, A. puts the Proves, that 
Obligation into the Hands of C. and ſays, this will ſerve; this is a good oy — 
Delivery ; and tho' C. afterwards marries A. yet the Obligation remains, is made to. 
and is neither extinguiſh'd or ſuſpended. Adjudged and affirmed in Er- the Uſe of 
for, Jenk. 221. pl. 75. : another, 
ing in the Obligation, that it is to bis Uſe, his Releaſe ſhall be of no Force; for in the Hd Me 
the ESP does not extinguiſh it ; bur if the Obligation had named Ceſty que Uſe it had been other. 


| Ted, 8 C e D. 192. b. pl. 26. Mich. 2 & 3 Eliz. Parker v. Gibſon, Adminiſtrator 


3. In Debt on a Bond for Performance of Covenants in an Indenturs Debt upon 
made by the Baron before Marriage, to pay Legacies given by the Feme in 4 Bond con- 
Will made by her before Marriage; tho it was objected, that the Mar- cloned, : 
Tiage continuing till her Death, the Will and Deviſe was void. But the Oblgor 
adjudged tor the Plaintiff; for 4 it was not a Will to all Intents, had taten 

. c 15 | yes Nut 
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— 
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A.S. to yet it referred to that which did bear the Name of a Will, and tho it 
Wife, whe 4 was not a Will in FaRto, it is not material. Cro. E. 27. pl. 9. Paſch, 
of Bret 26 Eliz. C. B. Efton v. Wood. 

NA ate a Will, and diſpoſe Legacies not exceed I. and pay and perf 
ſhould permit ber to make a Vill, and to diſpoſe in Legacies exceeding 501. and pay and perform <a 
ſhe 4 Lee. not excceding 0 I that then &c. The Defendant pleaded, that ſhe did not make a 
Will; whereupon Iſſue was joined, and found that ſpe made a Will, and * of Legacies not excced. 
ipg 50 1. but that ſhe was covert at that Time ; adjudged for the Plaintiff; for tho' ſhe, being covert 
could not make a Will by Law, or diſpoſe of any Goods without her Husband's Conſent, yet this as 
a Will within the Intent of the Qndition, and it is but her Appointment which he is bound to perform, 
and Judgment Niſi. Cro. C. 219. pl. 5. Trin. J Car. B. R. Marriot v. Kinſman. ; 

Where an Agreement is between Baron and Feme before Marriage, that the Wife may by Wil 
diſpoſe of part of her Eftate, or for a Thing which is future to the Marriage, ſuch an Agreement is not aſ 
ſolved by the Marriage; but where an Agreement is to have Execution during the Coverture, there the 
Marriage 22 ſuch Agreement; Per Hale Ch. B. Chan. Caſes 118. Mich. 12 Car. 2. in Caſe 
of Pridgeon v. Pridgeon. 


Hob. 216. A. promiſed M. a Feme ſole, that if ſhe would marry him, he would 
pl. _ 3 *. bt _ 100 IJ. Hobart Ch. LEA that the Promiſe is ex. 
— No tinguiſhed by the Marriage, but Winch and Hutton J. e contra; for 
26. 8. C. fays, that the Law will not work a Releaſe contrary to the Intent of the Par. 
Judment was ties, and that the Marriage which was the Cauſe does not deſtroy that 


m_ - which itſelf creates. Hutt. 17, 18. Hill. 15 Jac. Smith v. Stafford. 


laintiff, but they compounded in Court —Brownl. 18, 19. S. C. 3 Judges held for the Plaintiff, and 
one for the Defendant —Godb. 271. pl. 379. S. C. ſays, that Hobart and Warburton were againſt 

Winch and Hutton. S. C. cited Cro. J. 571. pl. 11. by the Reporter, and ſays, that three Jul. 
tices held that the Action well lay, but that Hobart held e contra. Litt. _ 32. cites 8. C. as re. 
ſolved, that the Intermarriage was only a Suſpenſion of the Promiſe. et. 12. Cites S. C. but 
ſeems only a Tranſlation of Litt. Rep. ——S. C. cited by Glyn Ch. J. 2 Sid. 59. Freem. Rey, 
512, 513. pl. 687. Hill. 1699. B. R. in Caſe of br v. Acton, Holt Ch. J. admitted, that in ſuch Caſe 
the Promiſe is not releaſed, becauſe it cannot poſſibly happen during the Coverture, and this is like a 
Condition precedent, ſo that if a Man declares upon ſuch a Promiſe, he muſt aver that the Husband is 
dead, and that ſhe ſurvived him &c. but it is not ſo in Caſe of a Bond with a Condition, for there the 
Party declares upon the Bond only, without taking Notice of the Condition. cites 5 Co. 70. Hoe's Calc, 
But a Contingency which may or may not 1 during the Time of the Marriage, may be re- 
Jeaſed b the Haband ; As where a Term foc Years is deviſed to A. for Life, and after his Deceaſe 
to the Uſe of A. there A. the Husband may releaſe, becauſe the Contingency may happen in the 
Life-time of the Husband. ——S. C. cited by Holt Ch. . Ld. Raym. Rep. 521, 522, 525. and ſays, 
that Noy in his Report of the Caſe. of Smith v. Stafford reports, that it was faid by Warburton, 
that it would be otherwiſe in the Caſe of a Bond, and that the whole Court agreed to ir ; and 
nevertheleſs, they reſolved otherwiſe in Caſe of a Promiſe, which proves that it muſt neceſſarily be, 
that they grounded themſelves upon the Difference between a Bond and a Promiſe, or otherwiſe their 
Reſolution will be ry; and one muſt conſider the whole Caſe, and not diſallow the Dis- 
— and agree to the Reſolution, for that would be to agree to the Concluſion, and deny the 


5. A Feme ſole poſſeſſed of a Term, conveyed the ſame over in Truſt fur 
her, and covenanted with F. S. whom ſbe did intend to marry, that he ſhould 
uot meddle with it, and for that Purpoſe took a Bond of him. They in- 
rermarried ; he may intermeddle with it, but he ſhall not have it, and 


by Equity be cannot affign it, by reaſon of the Covenant before Mar- 


rage, Mar. $8. pl. 141. Paſch. 17 Car. Anon. 
S. C. cited 6. A. intending to marry ſuch a Woman, covenanted, that if ſbe 
by 1 Ch. would marry him, and ſhould ſur vive, he would give 300 1. to her next of 
ak Rey, n, and gave à Bond to a third Perſon for the Performance of this 
. Covenant. In Debt for this 300 I. it was argued, that tho' this was a 
ſuture Covenant, which could not be broken in the Life-time of the 
Parties, yet it might be releaſed ; and if ſo, then the Marriage was a 
Releaſe in Law, and ſo the Debt extinct; but the Court inclined the 
Judgment ought to be for the Plaintiff, and ruled it to be moved at 

Another Time, 2 Sid. 58. Hill. 1657. B. R. Luprat v. Hoblin. 

3 Ch. Rep, 7. A. before Marriage with M. agrees with M. by Deed in Writing, 
6:3 3 that ſhe, or ſuch as ſhe ſhould appoint, thould during the Coverture re- 
TH ag ceive and diſpoſe of che Rents ot her Jointure, by a former — 


8 
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3d Perſon, And Eyres J. cited 1 Inſt. 206. and they ſai 


r 
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ſhe pleaſed. Per Cur. the atoreſaid Agreement with the Feme herſelf be- Letter of 


fore Marriage, was by the Marriage extinguiſb'd. Chan. Caſes, 21. e 
ade 

Paſch. 15 Car. 2. Darcy v. Chute & Haughton. aa Fancy 
riage is void. — 2 Ch. Rep. 91.—S. C. cited 2 Wms Rep. 243. Arg. But the principal Caſe there 
being, that before the Marriage the Feme gave Bond to her intended Husband to convey ber Lands to him 
and His Heirs; but tho* the Marriage took Effect ſhe died without Iſſue, without conveying the ſame ; 
and it being objected that the Bond was ſuſpended, and fo extinguiſhed by the Marriage, Ld. C. Mac- 
clesfield held it unreaſonable that the Intermarriage, upon which alone the Bond is to take Effect, 
ould itſelf be a Deſtruction of the Bond; and that the Foundation of that Notion is, that in Law the 
Husband and Wife being one Perſon, he cannot ſue his Wife on this Agreement; whereas in Equity it 
is conſtant Experience that the Husband may ſue the Wife, and the Wife the Husband, and he might 
ſuc her in this Caſe upon this very Agreement. 2 W ms's Rep. 244. Mich. 1724. Cannel v. Buckle. 


8. The Baron before Marriage articled with the Feme to make a Settle- 
ment of certain Lands, before the Marriage ſhould be ſolemnized ; but they 
intermarried before the Settlement. Then the Baron died; and on a Bill 
by the Widow for an Execution of the Articles, it was decreed againſt 
the Heir at Law of the Baron; tho? objected, that marrying before the 
Execution of the Settlement was a Waiver of the Articles, and the 
Benefit of them; and ſhe being the only Party with whom they were 
made, her Mafriage with the other Party betore Peformance was a Re- 
leaſe in Law. 2 Vent. 343. Mich. 30 Car. 2. Haymer v. Haymer. 

9. Husband covenants with his intended Wife, that ſhe ſhould have 
Power to diſpoſe of 3001. of her Eftate, notwithſtanding the Intermar- 
riage. Whether this Covenant is diſcharged by the Marriage? The 
Court inclined to diſmiſs the Bill brought by the Husband for the Mo- 
ney ; but it was urged that the Wife conſented, and fo put off for her 
to come and fignity her Conſent in Court. Vern, 408. pl. 383. Mich. 
1686. Furſor v. Penton. I'S 
10. Lands limited to A. in Truft for a Feme Covert, and that A. ſhould 
receive the Rent, and apply them as the Feme, whether Sole or Covert, 
ſhould appoint. Per Cur. this is only a Truff, and not an Uſe executed 
by the Statute, Vern. 415. pl. 393. Mich. 1686. Nevil v. Saunders. 

11. Settlement by the Feme before Marriage, tor her ſeparate Uſe, with- 
out the Privity of the Baron. Ld. Chancellor decreed, that the Husband 
thould have the Poffeſſion of the Eftate, and that the Truſtees ſhould 
make a Conveyance of the Lands to the Six Clerks, that it might be 
ſubjeEt to the Order of the Court. 2 Vern. 17. pl. 11. Hill. 1686. Carl- 
ton & Lady Dayrill his Wite v. Earl of Dorſett. 

12. A Feme ſole, being Executrix and Reſiduary Legatee of J. S. Ch. Prec. 
Jends 1001. to A. and B. tor which ſhe takes a Note in her own Name, 41. S. C. 
and a Bond in a Truftee's Name, and after wards marries B. one of the 
Obligors. B. dies. On a Bill againſt A. he inſiſted, that the Marriage 
with B. was an Extinguiſhment of the Bond, as well as if ic had been 


made in her own Name; ſed non allocatur. 2 Vern. 290. pl. 280. 
Paſch. 1693. Cotton v. Cotton. 


13. Debt on Bond for Performance of Covenants, in certain Articles Skin. 409, 
made between the Detendant and his W ite before Marriage, (viz. That 910. pl. 5. 
the Man ſhould bring 50 l. and the Woman 251. into a Stock, into the Hands Bo 2 
of 4 34 Perſon, to be ſo and ſq e of.) It was argued, that the Pro- and 3 
miſe was ſuſpended, and conſequently extinguiſh d by the Marriage. the Caſe of 
But per Holt Ch. J. tho' the Articles are ſuſpended by the Marriage, Smith v. 
yet it was the Intent of the Parties that the Things ſhould be perform'd Stafford, 


tho* the Articles are gone; and the Bond is not void, ** made to a _ Fl | 


| the Money yet Holt Ch. 
was to be brought in preſently, ſo that tho* the Marriage had been inne 


Releaſe, yet they ſliould plead Performance to that Time. Judicium ſs had 


pro Quer niſi Comb. 242. Hill. 3 W. & M. B. R. Gübbons v. been ſhaken. 


— Vern, 409, 
; | b | | i Arg; cites 
eg * 2 Ws 3 216. 

the Caſe of Smith v. Stafford; where, according to the Book, a Promiſe by the Husband to the Wife to 


leave 


Davies. 
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leave her 500 l. at his Death, was diſcharged by the Intermarriage; but ſays, Note that the Caſe of 
Clarke v. Thumpſon, Cro. J. 571. is directiy contrary, and therefore the Caſe of Smith and Stafford is 
cited; and 3 Judges were of Opinion, that the Promiſe was not diſcharged by the + pin and 
only my Ld, Hobart was of the contrary Opinion [This Remark on the Caſe of Smith v. Stafford, is 
in a Nota at the End of the Caſe of Clark v. Thomſon, Cro. J. 571. pl. 11.}——2 Sid. 59. Hill. 16;;, 
it was ſaid by Glyn Ch. J. that the Opinion of Hobart in Smith and Stafford's Caſe, ſeems contrary to 
the Judgment of the ſame Caſe, and contrary to Hetl. Rep. 12. For in Favour of common Aſſurances 
and continual Practice, it would ſeem very dangerous to adjudge this Debt exunguiſh'd. 


— — 


14. Upon a Treaty of Marriage the Man gave a Bond to the Woman, 
condition'd that if he did permit her to diſpoſe 1 100 J. then the Bond ſpould 
be void. Afterwards the Marriage took Effect, ſo that the Bond became 
void, yet this was held to be a good Agreement; and the Court decreed 
that the Husband ſhould give Bond to Truſtees with the ſame Condi- 
tion. It was held, that a Bill may be exhibited by her Prochein Amy; 


or if Truſtees exhibit a Bill for or on her Behalf, it is good either Way. 1 
2 Freem. Rep. 205. pl. 279. Mich. 1695. Drake v. Storr. | ] 
Carth, 511. 15. Bond by a Man to a Woman before their Intermarriage, that in Caſe 5 
Hill. 11 W. they intermarried, and the Wiſe ſurvived, and the Husband left her 
1 1000 I. then to be void. Per Holt Ch. J. the Bond is extinguiſh'd by = * 
adjudged ac. the Marriage. Per Gould and Turton J. tis only ſuſpended, becauſe it i 
cordingly by would ſubvert the Marriage-Agreement, and the rather becauſe 'rwas ; 
2 Judges, not payable during the Coverture, but twas a Debt on Contingency ; 
— coo ſo that if the Wife dum ſola had releaſed all Demands, the Debt had FF 
a Writ of not been extinguiſh'd. 1 Salk. 325. Hill. 11 W. 3. B. R. Gage or _ - 
Error was Gray v. Acton. = 
brought in 1 
Cam. Scacc. but the Plaintiff in Error, perceiving the Court inclined to affirm the Judgment, did not 
proceed. 12 Mod. 288. S. C. argued at Bar and at Bench, and ſays that the Caſe went afterwards al 
into Chancery, where Relief was given, the Bond being conſider d as a Marriage- Agreement. / 
Freem. Rep. 512. pl. 687. 8. C. adjornatur._— Ibid. 515. pl. 691. S. C. adjudged by 2 Judges, contra L 
Holt Ch. J. Ld. Raym. Rep. 515. S. C. with the Arguments of the Judges, and adjudged that ; 
the Bond was not extinguiſh'd by the 1 by the 2 Judges contra Holt Ch. ]. 2 Vern. oy 
480. pl. 436. Hill. 1704. Acton v. Pierce & Saxby & al' S. C. and decreed the Bond good in Equity, Ot 
thoꝰ extinguiſh'd at Law, and that ir ſhould bind the Real Aſſets; and decreed that ſhe redeem a Mort- pc 
e as well of Copy hold as Freehold, included in the ſame Security, and to hold over. Chan. 4 
rec. 237- pl. 199. Acton v. Acton, S. C. decreed accordingly.——Freem Rep. 512. pl. 687. Hill. a 
1699. B. R. and ibid. 515 pl 691. B. R. the 8. C. and held by Gould and Turton J. that the Bond is | 
not diſcharged, but Holt Ch. J. e contra. ; | 10 
| t 
H 
p 7 k 
oY "MIR | be 
(R. a) Will made by Feme Covert, Good in what Caſes, 1 
wp , 3. 2A, (SG, . . A. 
I. Feme Covert deviſes Goods by her Teſtament, and the Baron 30 
i delivers the Goods to the Executors f the Wife, as was proved by ex 
Verdict; the Court, upon this Preſumption, adjudg'd that the Baron fr; 
gave precedent Aſſent to the making the Will. Arg. Mo. 192. pl. 341. ac 
cites 5 E. 2. | the 
Fun ſeiſed 2. Quære, if a Feme Covert may deviſe to her own Baron ; for it may 15 
* 4 de by Coercion of the Baron. Br. Deviſe, pl. 18. cites 3 1 Aff: 3. ou 
viſed to her Baron, and died. This Deviſe is void, per Cur. For the Law preſumes that this Deviſe is 77 
by * 1 of the Baron. Ibid. pl. 3 2. cites 6 E. 3. It. Noch. L. P. ibid. pl. 34. cites 3 E. a 
3. It. Not. | | 5 
Br. Teſta- 3. A Feme hath Feoffees to her Uſe, and takes Baron, and makes ber p 
3 3- Will that the Feoffees ſball infeoff her Baron, and dies. The Baron ſhall 4? 
not have a Subpœna againſt the Feoffees; for the Will of the Feme Co- 56 
M. 


vert is void; by all except Tremayle. Br. Conſcience &c. pl. 28. cites 


18 E. 4 11. | 


4. Mat- 


— 
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Marriage is a Countermand of a Will made by a Feme ſole. 4 Rep. And. 181. 
60. Mich. 30 & 31 Eliz. C. B. Forſe v. Hembling. pl. 217. 


Anon. but 
8. C. adjudged that the Will is void. 


n 


Goldsb, 109. pl. 16. Anon. but ſeems to be S. C. and An- 
derſon Ch. J. held the Marriage to be a Countermand ; but the other 3 Juſtices contrary, tho' all held 
the Will void; but the other 3 thought that was by reaſon of the Diſability of the Teſtatrix at the 
Time of her Death, when the Will ſhould take Effect and be conſummated. 

A Woman's _— alone a Revocation of her Will; per Ld. C. King. 2 Wms's Rep. (624.) 
Trin. 1731. Cotter v. Layer. f a | 

But tho' her Will is revoked, yet if her Husband, before Marriage with her, was bound or core- 
nanted to perform ber Will, and after her Death he does not 1 it, by paying the Legacies therein 
bequeath'd, his Bond or Covenant ſtands good, and is ſuable againſt him. Went. Off. Executor, 23. 
cites it adjudged M. 25, 26 Eliz, Wood's Caſe. 


5. Feme by Aſſent of Baron may make Teſtament, and Executors to So of Goods 
ſue for Choſes en Action, and to poſſeſs Goods and Charrels which ſhe 7 


had as Executrix ; but not to give Legacies. Agreed per tot. Cur. Mo. —2 Ca | 
339. pl. 459. Mich. 32 & 33 Eliz. C. B. Sir Moile Finch v. Finch. Marriage, 
and then ſhe 
marries. 2 And. 92. Sir M. Finche's Caſe, S. C. Cro. C. 106. pl. 7. Hill. 3 Car. S. P. by three 
uſtices.—— Mod. 211, 212. pl. 44 Paſch. 28 Car. 2. C. B. Anon. S. P. per Cur, and ſuch a Will by 
the Husband's Aſſent being properly a Will in Law, ought to be proved in the Spiritual Court. 


6. Where the Wife's making a Will, and conſequently an Executor, 
may be prejudicial to her Husband, and prevent him of ſome Benefit or 
Advantage, or tend to his Loſs or Diſadvantage, it ſhall not be avail- 
able or eltetual without his Aſſent. Went. Off. Ex. zoo. 

7, Debt upon Bound conditioned, that whereas the, Defendant was Twas agreed 
about to marry. A. S. &c. If he ſhould ſurvive her, then if within three — RNS: 
Months after her Deceaſe, he ſhould pay to the Obligee 300 I. to and for ſuch has py y, 
Uſes as the ſaid A. S. by any Writing under her Hand and Seal ſhould ap- diſpoſe in the 
point, then &c, A. S. by Will in Writing ſealed &c. appointed ſuch Life-time of 
Sums to be paid. The Defendant pleaded, that the Wife made no Ap- mn 2 
pointment, for that ſhe ought to have made à Deed in Writing and not 47 — 
2 Will, becauſe a Will is ambulatory and revocable, and is not to have provided 
* Eflect till after her Death, beſides that a Feme Covert cannot make that ſhe may 
a Will. But the Court (abſente Jones) held the Declaration good ; for Aſpoſe by 


though a Feme Covert cannot make a Will without the Aſſen her Difco 
Husband after 'tis made, yet that Declaration in Form of ay II is by a Writ- 
ood enough; and judgment Niſi for the Plaintiff. Cro. C. pl. 2. ing in Na- 


7 f A ture of a 
ich. 10 Car. B. R. T\ylley v. Peirce. Will, would 


de a good Diſpoſition or Appointment. 2 Vern. Rep. 3 30. pl. 31 5. Mich. 169 5. in Caſe of Sawyer 

v. Bletſoe. | 
8. Bond was given before Marriage, that the Wife might diſpoſe of 

500. After Marriage the Wife conſented to cancel the Bond which was 

exchanged into a Note, that ſhe ſhould diſpoſe of it, ſo as he might be 

fr ſt acquainted with it. The Wife diſpoſed of the 500 1. without firſt 

acquainting the Husband ; decreed againſt the Husband in favour of 

the Diſpoſition. Chan. Rep. 118. 13 Car. 1. Palmer v. Kennel. 

9. A Feme Coverr living ſeperate from her Baron and ſaving Money Chan. Caſes, 

out. of her Alimony, may by Will diſpoſe of Things in or upon 4118. Mich. 


Truft, and that without the Aſſent of her Husband, there hs, ag pp rt 


an Agreement to that Purpoſe ; per Cur. Chan. Rep. 125. 15 Car. I. accordingly, 


Gorge V. Chancy. and ſaid that 
| i this was now 
declared to be a juſt Order. Toth. 161. S. C. accordingly, as to diſpoſing by Will, but ſays no- 
thing of the Agreement. | 


: 
* 


10. Debt upon Bond, that whereas the Obligor being about to marry 
M. if he ſhould permit her to make a Will of her Husband's Goods to the 
* Un Value 


— 


were reſolv d 
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luc of 100 J. to be paid within a Year after her Deceaſe, then &c. Thy 
Detendant pleaded that he did permit her to make a Will &c. Bur the 
Court held the Plea not good, tor he ought to have pleaded that he 
paid accordingly, for otherwiſe he anſwers to one Part only of the Con- 
dition, for to be paid, and to pay is all one, otherwiſe it would be idle 
to permit her to make a Will and not to pay; and Judgment tor the 
Plaintiff Cro. Car. 397. pl. 18. Mich. 16 Car. B. R. Sherman y, 


Lilly. 

1 An Authority was given to the Wife to deviſe 300 J. ſhe deviſed 50, 
to one and 501. to another, and ſo on; and the Court held this a good 
Diſpoſal. Keb. 348. in pl. 3 1. Mich. 14 Car. 2. B. R. Harris v. Bethe, 

2 Mod. 170. 12, B. before his Marriage with P. Covenants with her Relations to per. 

2 mit her to make a Will of ſuch and ſuch Goods. She made a Will of 

C 6 Brozk thoſe Goods, and died. The Will being brought to the Prerogatiye 
Court to be proved; the Husband ſuggeſted for a Prohibition that the 


v. Turner 
S. G and Teſtatrix was Fæmina viro co-operta, and ſo diſabled to make a Will, 


theſe Points and a Prohibition was granted. Per North Ch. J. the Spiritual Cour 
by the Court has the Probate of Wills, but a Feme Covert cannot make a Will; if 
1ſt. If there ſhe gives any Thing by her Husband's Conſent, the Property thereof 
be an Agree- paſſes from * to the Legatee and it is his Gift. If the Goods were 
MM before given into another's Hands in Truſt for the Wife, yet her Will is but 

" A Declaration of the Truſt, and not a Will properly ſo called. Mod. 


that the 


Wife may 211. pl. 44. Paſch. 28 Car. 2. C. B. Anon. 

make a Will, 

if ſhe do ſo, it is a Will, unleſs the Husband diſagrees ; and bis Conſent ſhall be imply'd till the Contra- 
ry appear. And the Law is the ſame, though he knew not when ſhe made tne Will ; which when mate 
it is in this Caſe, as in others, Ambulatory till the Death of the Wife, and his Diſſent thereto ; but if 
after her Death he doth Conſent, he can never after difſent, for then he might doit backwards and for. 
wards in inſinitum. 2dly, If the Husband would not have ſuch Will to ſtand, he ou2ht prefently after tie 
Death of bis Wife to ſbec bis Diſſent. 17 If the Husband conſent that his Wife ſhall make a Will, and 
accordingly ſhe doth make ſuch a Will and dieth ; and if after her Death he comes to the Executor 
named in he Will and ſeems to approve her Choice, by ſaying that he is glad that ſhe had appointed 
ſo worthy a Perſon, and ſeems to be ſatisfied in the Main with the Will, and recommends a Coffin-maker to 
the Executor, and a Goldſmith for making the Rings, and a Herald Painter for making the Eſcutcheons; 
this is a good Aﬀent, and makes it a good Will, though the Husband when he ſees and reads the Will 
(being thereat diſpleaſed) oppoſes the Probate in the Spiritual Court by entring Caveats and the like; 
and Lech Diſagreement after the former Aſſent will not hurt the Will, becauſe ſuch Aſſent is | a” 
Law, though he knew not the particular neſts in the Will. Athly, When there is an Exprels 
Agreement, on Conſent that a Woman may make a Will, a little Proof will be ſufficient to make out tht 
Continuance of that Conſent after her Death ; and it will be needful on the other Side to prove a Diſagtee- 
ment made in a ſolemn Manner, and thoſe Things which prove a Diſlatisfaftion on the Husband's Part, 
may not prove a Diſagreement, becauſe the one is to be more formal than the other; for if the Husband 
ſhould ſay that he hoped to ſet aſide the Will, or by Suit or otherwiſe to bring the Executors to Terms, 
this is not a Diſſent, —3 Keb. 624. pl. 3. S. C. and it was inſiſted that the Husband ought to have Admi- 
niſtration, becanſe there was a Surplus of Things [or, beſides Things] in Action, which the Plaintiff 
the Husband claimed by the Will ; and per Cur. the Will is void, and the Husband bound only by 


the Articles to permit it; and Prohibition niſi. 


13. Deviſe of a Power to a ſingle Woman to grant an Annuity. Sbe 
marries, This Power remains in her and is not veſted in the Husband, 
and her diſpoſing it by a nuncupative Will is good. Fin. Rep. 346 
Paſch.. 3o Car. 2. Gibbons v. Moulton. 

14. It was declared by the Ld. Chancellor, if the Wife do make 3 
Will and give Legacies &c. although the Husband did Promiſe her to 
perform it, and gave her leave to make it, nay although he did after th 
Death of the Wife aſſent to it, yet he is not bound by it, and the Performance 
of it in him is only Honorary, «unleſs the Husband did agree before Marriag! 
that ſhe ſhould do it, and then he will be bound by his Agreement; but al 
Promiſes after, nay if the Wite makes him Executor and he proves 
the Will, yet he is bound no farther than in Honour, for the Will of 
Wite is a void Thing, and ir is in ſtrictneſs no Will; and ifa Bond be 


given to perform the Will of a married Womam, and ſhe makes a wil. 
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it hath the Import of a Writing and nothing elſe. 2 Freem. Rep. 70. 
pl. 82. Trin. 1681. Chiſwell v. Blackwell. 


15. A Man ſettles Land of 61. per Ann. to the Uſe of himſelf for Life, 2 Vern. 328. 


and then to his Wite for Lite, and agrees that ſhe ſhall hold the Land pE315: P 
untiil 100 1. hall be paid to her Executors, Adminiſtrators or Aſſignees; 8. G ver 


the by a Writing 30106 a Will, diſpoſes of this 100 1. and dies in v. Bletſow, 
the Lite of her Husband. It is a good Appointment in Equity; per Ld. Rated thus 
K. North. Vern. 244. pl. 235. Trin. 36 Car. 2. Bletſow v. Sawyer. viz, A. con- 


veys Land to 
B in Truſt out of the Rents and Profits, to pay 6 J. per Ann. for the ſeparate Uſe of M. Ar Wife, and 
to be at her Diſpoſal, then to the Uſe of A. for Life, and after his Death to the Heirs ot M. till the Heirs 
or Aſſignes of A. ſhould pay to the Executors, Adminiſtrators or Aſſignes of M. 100 l. with Intereſt, from 
the Death of A. then to the Wife tor her Life, for her Jointure, Remainder over. M. dies, having 
by a Will diſpoſed of this 100 I, The Court thought ſhe could not diſpoſe ot ir. 


16. Where a Feme Covert ſaves Money out of a ſeparate Maititenance, S. P. and ſo 


ſhe may diſpoſe of it as a Feme Sole; per Ld. K. North. Vern. 245. in pan — 
Caſe of Bletſoe v. Sawyer, and ſaid that there had been ſeveral Decrees . 
accordingly. ſhe by Ma- 

| nagement 


and good Houſewifry ſaves Money out of it, ſhe may diſpoſe of ſuch Money ſo ſaved by her, or of any 
Hoon &c. bought with it, by a Writing in Nature of a Will, if ſhe dies before her Husband ; and 
all have it herſelf, if ſhe ſurvives him; and ſuch Money, Jewels &c. ſhall not be liable to the Hus- 
band's Debts; cited by Huxchins. Chan. Prec. 44. pl. 44. Paich. 1692. in Caſe of Herbert v. Herbert, 
as decreed in Sir Paul Neal's Caſe ——Equ. Abr. 66. citesS. C. but no Book; and ſays that the Wife 
was allowed what ſhe had ſaved out of her Pi:i-Money; againſt the Deviſee of the real Eſtate. Mich. 
1694. between Mills & Wikes. 


17. Where ſhe has Power given her by her Husband to make a,Will, 
Probate of ſuch Will per Teftes is ſufficient Proof, without any other 
Proof ; becauſe as to that Purpoſe the Husband has made her a Feme 
ſole, and no Prohibition will lie. Chan. Prec. 84. pl. 75. Mich. 1697. 
Balch v. Wilſon. 
18. Where a Feme Covert has a Power reſerved to diſpoſe by laſt 
Will or Writing, and ſhe makes her Will and diſpoſes, and the Hu/- 
band ſubſcribes his Approbation; in ſuch Caſe the Perſon ro whom ſhe 
gives is not Legatce, but Nominee, and it he dies before the Wiſe, tis not 
like a Legacy which is thereby /apſed ; but it is only the Execution of a 
Truſt, and the Executors or Adminiftrators ſhall rake. Abr. Equ. Caſes, 
296. pl. 2. Mich. 1700. Burnett v. Holgrave. 
19. Feme Covert by Conſent of Husband makes her Will, and another 
Feme Covert Executrix. Her Father upon Oath of her dying a Wi- 
dow obtained Adminiſtration, and being cited below by the Executrix 
to have the Adminiſtration revoked, .moves for a Prohibition upon Sug- 
geſtion that ſhe was Covert at the Time of Death, and has Rule Niſi; and 
the Matter being opened to the Court, they diſcharged the Rule. And 
per Holt, a married Woman cannot make her Will, even as Executrix 
without Conſent of her Husband, 12 Mod. 306. Mich. II W. 3. 
Richardſon v. Seiſe. | | 
20. Feme by Articles before Marriage, reſerves Power to diſpoſe of Though in 
a Term by Will or otherwiſe. Two Days before Marriage ſhe makes a ſtriftneſs a 
Will, and gives the Truſt of the Term to B. She marries and dies. This Feme * 
Will is not ſuch a Will of which the Court below bath any Juriſdiẽ ion à Will, yer 
ſo as to be proved by Executor, but it amounted to an Appointment in being im- 
Eguity who ſhould have the Truſt according to the ſaid Articles; and powered to 
the Way here, had been to grant Adminiſtration ro whom the had ap- wake 4 


inted the Truſt, and not to proceed by Way of Probat. 7 Mod. 147. al mon io 
Hil. 1 Ann. B. R. Taylor v. Raines. 8 Will, the 


| _ NYE; Writing 
will operate as a ; per Ld. Ch. King. 2 Wms's Rep. (624) Trin 1723. Cotter v. Layer. 


21. Where 
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She may 21. Where a Woman is Executrix and marries, there ſhe may make 


4 Will a Will with Conſent of her Baron, and cannot without; per Holt Ch, 
Goods which J. 1 Salk. 313. pl. 20. Hill. 1 Ann. B. R. 


ſhe has as | 

Executor. And if ſhe makes a Will of Goods which ſhe has as Executor, and of Debts ctherwiſe due t, 
ber; the Will is good as to the Firſt, and void as to the Laſt, and in ſuch Caſe her Executor ſhall tale 
the Firſt, and the Husband as Adminiſtrator the Laſt, ſo that in ſuch Senſe ſhe dies teſtate and inteſtate; 
and having both an Executor and Adminiſtrator. Went. Off. Ex. 201. ——A Feme Covert cannot deviſe 
what ſhe — as Executrix without her Husband's Aſſent; and therefore a Prohibition was granted to 


the Spiritual Court to hinder their proving ſuch Will. 11 Mod. 221. pl. 14. Paſch. 8 Ann. B. R. 


— — — 


22, If a Woman, having Debts due to her, marries, ſhe may make a 
Will quoad theſe, and the Ordinary may prove it. In other Caſes ſhe 
cannot; for it is only a Writing in Form of a Will; but in the princi- 
pal Caſe, which was a Will made in Purſuance of a Power reſerved before 
Marriage with the Conſent and Privity of the intended Husband, tho 
he refuſed to be a Witneſs or Party to the intended Deed, it appearing 
that the Ordinary had only granted Adminiſtration quoad the Goods in this 
Will, it was allow'd as reaſonable. 1 Salk. 313. pl. 20. Hill. 1 Ann. 
B. R. Shardelow v. Naylor. 

23. If a Vill is made by Feme Covert of Lands of Inheritance to J. 8 
and the Baron dies, and then the Wife dies, tho* her Intention is plain, 
and tho* after the Deceaſe of the Baron, when ſhe became Sui Juris, ſhe 
might have deviſed the Lands to J. S. or by a Republication have made 
the former Will good, yet it is not relievable in Equity; per Ld. K. 
Wright. 2 Vern. 475. pl. 43 1. Hill. 1704. in Caſe of Clavering v. 
Clavering. 

Chan. Prec. 24. Where a Woman on Marriage reſerved a Power to diſpoſe of her 
255. pl. 207. Perſonal Eſtate, and Rents and Profits of her Real, twas objected ſhe 
— * —4 had diſpoſed of ſeveral „ &c. that appearing not to be Part of 
of the Mar: the Eſtate over which ſhe had reſerved a Power. Per Wright K. it ap- 
before Mar- peared not that any other Eſtate came afterwards to her, and therefore 

e, ſhe what ſhe died poſſeſs'd of is to be taken to be the ſeparate Eſtate, or the 
her Eftare Praduce of it; and as ſhe had Power over the Principal, ſhe conſequent- 
Real ang 1y had it over the Produce of it. 2 Vern. Rep. 535. pl. 478. Hill. 1705. 
Perſonal to Gore v. Knight. 


be at her | 
own Diſpoſal. In this Caſe all the Product or Increaſe” of it, or that which comes in lieu of it, ſhall 
be alſo at her Diſpoſal, ——S. P. Paſch. 1719. Abr. Equ. Caſes, 346. Gold v. Rutland, and though 
Truſtees are mentioned, yet a Diſpoſition by ber own Hands is good. 


Gilb. Equ. 25. The Baron, in Conſideration of a Bond, given by him to Truſtees 


BY :+3- for the Uſe of the Wiſe, being delivered up to him, and of her 
tidem Verbis. joining with him in diſpoſing of a Leaſehold Eſtate of her's, conveys a 
ong Term, ſuppoſing it to be a Fee, to Truſtees for his own and his 
Wite's Life, and the Survivor of them, Remainder to the Heirs of the 


Wife. She dies without Iſſue, and by Writing in Nature of a Will 


deviſed to J. S. and his Heirs. The Husband claimed it as her Admi- 


niſtrator. J. S. took out Adminiſtration to her, and got a Releaſe from 
her Heir at Law; and Ld. Cowper taking all this together, decreed 
that J. S. was well intitled to diſcharge a Mortgage then on the Pre- 
miſſes, and the Deviſe good. Ch. Prec. 480. pl. 301. Hill. 1717. 
Marſhall v. Frank. | 5 
26. Where a Power is given to a Woman, at that Time unmarried, 
to diſpoſe by Will, and ſhe afterwards marries, *rwas decreed that che 
Marriage is a Suſpenſion of her Power; but if the ſurvives her Husband, 
the Power revives ; but Quere inde ; for the Lords ſent to have the Opi- 
nion of the Judges upon it. MS. Tab. Feb. gth, 1727. Rich v. 
Beaumond. ; Gann 5 


(S. a) Where 
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(S. a; Where they take by Moieties. 


1. VN Formedon, where a Gift in Tail is made to d: N. the Remainder 
to the right Heirs of the Baron and Feme, this Remainder is inJoin- 
ture, and Survivorſhip thall hold Place. And fo where a Gift is made 
to N. in Tail, the Remainder to the right Heirs of P. and Q. who are 
dead at the Time of the Gift made, there the Remainder is in Joincure, 
and Survivorſhip ſhall hold Place; per Mombray. Br. Jointenaars, pl. 
12. cites 38 E. 3. 26. £2 

2. A perſonal Duty being a Choſe en Action, ſhall well Jie in Fointure 
between a Man and his Wife; but otherwiſe of other perſonal Things. 
Noy 149. in Caſe of Norton v. Glover, cites 4 H. 6. 6. a. 

3. Where the Baron and Feme purchaſes Land, and the Baron aliens, 
and dies, the Feme may have Cut in Vita and recover the Whole; tor 
there are no Moieties between the Baron and Feme during the Cover- 
ture, and therefore it is not good for any Moiety ; but if they purchaſe 
before Coverture, and after intermarry, and the Baron aliens all, and 
dies, the Feme ſhall have Cui in Vira of the Moiety, and recover it, and 
the Alienation is good of the other Moiety. Note the Diverlity ; tor it 
appears. Br. Cui in Vita, pl. 8. cites 19 H. 6. 45. 

4. Baron and Feme purchaſed in Fee, and after they leaſed for Tears by 
Indenture, and after the Baron releaſed to the Leſſee and his Heirs. This 
is no Diſcontinuance, and yet this gives Franktenement to the Leſſee 
during the Life of the Baron; by ſeveral, without Doubt. Br. Re- 
leaſe, 15 81. cites 29 H. 8. 

5. If the Baron and Feme prrchaſe jointly, and are diſſeiſed, and the 
Baron releaſes, and after they are divorced, the Feme ſhall have the 
Moiety, tho* before the Divorce there were no Moieries ; for the Divorce 
converts it into Moteties. Br. Deraignment, pl. 18. cites 32 H. 8. 

6. W. made a Feoffment in Fee &c. to the Uſe of himſelf tor Life, A. 665 
Remainder 70 his Son and to his Wife who ſhould be, and the Heirs of their Lands to B. 
2 Bodies. The Son married M. then W. the Father levied a Fine 3 ſuch 
King H. 8. and bound himſelf and his Heirs to Warranty, and died. A — — 
The Son was attainted of Treaſon and executed, leaving Iſſue then living: marry, or 
Then the Queen by Letters Patents granted the Land to another, and as ſhall be 

, atterwards the Widow and her Iſſue was reſtored. The Queſtion was, * Wife. 
whether ſhe had a Right to the Whole, or only to one Moiety? D. 124. — 9 4 
a, b. pl. 21, 22. Mich. 2 & 3 P. & M. Sir Tho. Wyatt's Caſe. if A. ſeiſed 


| in Fee, for 

Advancement of his Son, Name, Blood, and Poſterity, covenant to ſtand ſeiſed to the Uſe of himſelf for 
Life, and after to the Uſe of hig Son and ſuch Wife as be ſball marry, and the Heirs Male of his Body. 

A. dies, and then the Son takes a Wife; the Wife has a joint Eftate with her Baron, to them and the 
Heirs Male of the Body of the Baron. Jenk. 328. pl. 52. Trin. 3 Jac. in the Court of Wards 

I — 4 a. Arg 8 P. ſays it was ſo held in Pawlet's Caſe, 1) Eliz. D. 340.0. 339. b. 
349. &C. pl. 48, 49, 50. the ſudges differ d in Opinion, and afterwards the Parties accorded between 
themſelves, and Judgment was given by Default. —2 Le. 17. pl. 25. Brent's Caſe, S. C. argued by the 

1 7 The Caſe. was, Feoffment by the Baron to the Uſe of himſelf and Wife for Life; if he ſurvives 

is Wife, then to the Uſe of himſelf and ſuch Woman as be ſhould after marry for ber Jointure, Remain= 
der in Fee to a Stranger. Per Harper J the Limitation of the Uſe cannot be purſued preciſely, acs 
cording to the Words, and therefore the Words ſhall be conſtrued, after the Deceaſe of the firſt Wife 
unto the Uſe of the Husband until he marries, and afterwards to the Uſe of him and his ſecond Wife, 
in which Caſe they ſhall take jointly. S, C. cited 2 And. 198. Arg.—— Mo. 377. Arg. cites D. 
340. S. C. ſays it was admitted by all the Juſtices of C. B. that the Eſtate was good enough, 
; In the Caſe of an Uſe the Husband takes all in the mean time, and when he marries the Wife takes 

t by Force of the Feoffment, and the Limitation of the Uſe jointly with him; for there is not any Frac- 
tin, and ſeveral Veſting Mer See 13 Rep. 59. in Sammes's Caſe. | | 

ine was levied to the Uſe of himſelf and ſuch Wife as he ſhall after marry for their Lives; and F 


r tothe Uſe of J. his Daughter, and the Heirs of her Body; and after he married A. M. and died; 
ow, and Plowden were 7 Opinion, that a good Uſe for Life was ſettled in A. 
| x I 


M. 


and Wray, Mead, 
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170 ® Paron and Feme. 
M. Joĩntenant with her Husband, becauſe tho* the Uſe did not ſettle in her compleatly till the Max. 
riage, yet it ſhall relate, as to its Commencement, to the firſt Fine executed. And afterwards the Par. 
ties, not ſatisfied with this Opinion, ſued in C B where the Caſe was adjudged with this Reſolution, 


as appears in Writ of Entry there brought, by the next in Rethainder againſt the ſaid A. M. Mich, t; 
& 14 Eliz. Arg. Mo. 517. cites it as Mutton's Caſe. See Tit. Uſes, (L) pl. 1. in the Notes 


J. Copybold Land was furrender'd to the Uſe of the Wife for Life, Re. 

mainder to the Uſe of the right Heirs of the Husband and Wife. The Huſ. 
band enter'd in the Right of the Wife. The Remainder is executed 
tor a Moiety l the Wife, and the Husband of that was ſeiſed 
in the Right of the Wife, and the Wife dying fir, her Heir thould have 
it; but it che Husband had died firſt, his Heir ſhould have one Miigy, 
3 Le. 4. pl. 10. Mich. 4& 5 P. & M. in C. B. Anon. 

8. Gift to A. and M. and to the Heirs of the Body of the ſaid A. be. 
ten of the ſaid M. Remainder to a Stranger in Tail, Remainder over in 
Fee. A. after marries with M. they take by Moieties. Mo. 9). 
pl. 235: Paſch. 12 Eliz. Brabroke's Caſe. 

9. Land is given to Baron and Feme in Special Tail during the Cyr. 
ture. Atterwards the Baron is attainted of 'T reaſon, and dies. The Wife 
continues in as Tenant in Tail; the Iſſue is reſtored by Parliament, and 
made inheritable to his Father, ſaving to the Kin all Advantages de- 
volved to him by the Attainder of his —— The Wife dies. WalnE 
ley Serj. conceived that the Iſſue was inheritable; for the Attainder 
which diſturbed the Inheritance is removed, and the Blood reftored, and 
nothing can accrue to the King ; for the Father had not any Eſtate for- 
ſeitable; but all che Eſtate ſurvived to the Wife, not impeachable by the 
faid Attainder; and when the Wife dies, then is the las capable to in- 
herit the Eſtate Tail. Windham and Rhodes J. prima facie, thought 
the contrary; yet they agreed that if the Wife had ſuffered a Common N. 
covery, the Gans had bound the King. Le. 157. pl. 221. Mich, 31 Eli, 
C. B. Anon. 

10. William Ocle and Joan his Wife purchaſed Lands to them and 

their Heirs, After William Ocle was attainted of High Treaſon for the 

Murder of the King's Father E. z. and was executed. Joan his Wife 

ſurvived him. E. 3. granted the Lands to Stephen de Bitterly and his 

Heirs. ne Hawkins the Heir of the ſaid Joan, in a Petition to the 

King, diſcloſed this whole Matter; and upon a Sci. Fa. againſt the Px 

tentee has Judgment to recover the Lands; bur if an Eſtate be made to 

a Man and a Woman and their Heirs betore Marriage, and after they 

7, the Husband and Wife have Moieties between them. Co. Lit. 
187. b. X 

D. 149. b. pl. 1 1. If a Feoffment had been made before 2) H. 8. of Uſes, to the Uſe of 

CF 281 th a Man and a Woman and their Heirs, and they Intermarry and then the 

del v. Statute is made; if the Husband aliens it is good for a Moiry, tor the 

Holſtock Statute executes the Poſſeſſion according to ſuch Quality, Manner, 

S. P. but it Form and Condition, as they had in the Uſe, fo as though it veſts dur- 

2 a + 7 ing the Coverture, yet the Act of Parliament executes ſeveral Moietie 

Ie toalg in them, ſeeing they have ſeveral Moieties in the Uſe. Co. Litt. 187. b. 


have a For- : | : 
medon of the Whole. Goldsb. 148. pl. 72. Hill. 43 Eliz. S. P. held accordingly ; per tot. Cur. witt- 


out Argument. Mo. 92. pl. 228. Trin. 10 Eliz. Symonds's Caſe, S. P. held accordingly by W elch, 
Brown & Dyer, but Weſton and Bendlows, e contra; but all agreed that ſeveral Moicties might be 
of Eftate Tail, as well as of fee Simple between Baron and Feme. 8. P. adjndged by the Ad 
of Wray & Anderſon Ch. J. in the Court of Wards, that the Husband and Wife took by Moicties 


Mo. 715. 716. pl. 1000, Mich. 32 & 33 Eliz. The Queen v. Savage. | 


The Corſir- 12. If I leaſe Land to a Feme ſole for Term of Years who takes Bam, 
mag m and afterwards I confirm the Eftate of the Baron and his Wife, to hate 


this Caſe ; 5 , 2 
FE and to hold the Land for Term of their two Lives, they have fo 
* ; * e WF Eſtate 
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Baron and Feme. 


Fitate in the Freehold of the Land, becauſe the Wife had not Frank- and Wife : 
for their 


tenement before. Co. Litt. S. 526. 1 


them Jointenants for Life; becauſe a Chattel of a Feme Covert may be drown'd, and ſo Note a Diver- 
ſity between 2 Leaſe for Life, and a Leaſe for Years made to a Feme Covert ; for her Eftate of Freehold 
:nnot be altered by the Confirmation made to the Husband and her, as the Term for Years may, 


whereof her Husband may make Diſpoſition at his Pleaſure. Co. Litt. 300. a. 


13. If a Feoffment be made to a Man and a Woman, and their Heirs Pl. C. 483. 
with Warranty, and they Intermarry and after are impleaded, and 2. Mich. 1; 
vouch, and recover in Value, Moieties ſhall not be between them; for tho? - 47 
they were Sole when the Warranty was made, yet at the Time when Nicholls v. 
they recovered and had Execution they were Husband and Wife, in Nicholls, 


which Time they cannot take by Moieties. Co. Litt. 187. b. 4 9 _ 
D. 149. b. pl. 82. Trin. 3 & 4 P. & M. Bedyl v. Holftock. 


14. If an Eſtate be made to a Villien and his Wife being free, and to their 
Heirs, albeit they have ſeveral Capacities viz. The Villein to purchaſe 
for the Benefit of the Lord, and the Wife for her own; yet if the 
Lord of the Villein enter, and the Wife ſurvives her Husband, ſhe 
ſhall enjoy the whole Land, becaule there are no Moieties between them. 
Co. Litt. 187. b. | 
15. Leaſe for Life to Feme ſole, who takes Husband, Leſſor confirms the And they do 
Eftate of Baron and Feme, to have and to hold for Term of their Lives; not hold 
in this Caſe the Baron does not hold jointly with his Wife, but holds in H for | 
in Right of his Wife for Term of her Life; but this thall enure to the ;&, The 


Baron for Term of his Life if he ſurvives the Wife. Co. Litt. S. 525, W ws has 

the Whole 
for her Life, and Jeintenants muſt come in by one Title; but in this Caſe, if the Gnfirmation had been 
made 10 the Husband and Wife, to have and to hold the Land to them two, and to their Heirs, they had 
2 to the Fee ＋ 4 and the Husband ſeiſed in the Right of his Wife for her Life ; for 
the Husband and Wife cannot take by Moieties during the Coverture. Co, Litr. 299. a. b. 


16. If a Reverſion be granted to a Man and a Woman, they are to Pl. C. 483. 
have Moieties in Law, bur if they Intermarry, and then Attornment is had, Mich. 17 & 


; no Moieri 3 18 Eliz. in 

they have no Moieties (and yet by the Purport of the Grant they are to Caf 1. 

have Moieties) becauſe it is by 47 in Law, Co. Litt. 3 10. a. | cholls „ Ni: | 
chols, S. P. 


accordingly ; for though they were Sole when the Grant was made; yet when the Reverſion ſettled in 
them they were Baron and Feme, between whom there are no Moieties, and ſo the Time in which 
the Thing veſts, ought to be respected. 


15. If a Gift be made to a Man and'a Woman not married, though 
with an Intention of their Intermarriage, and afterwards they Intermar. 
ry, yet they take by divided Moieties. Noy 122. Ward v. Mathew. 
aud cites it adjudg'd in one Edmunds's Caſe. 

18. Articles before Marriage to ſettle a Term to himſelf for Life, to his 
Son for Life, to the Uſe of the Woman the Son was about to marry, od 
after their Deceaſe to the Uſe of the Iſſue of their two Bodies to be be- 
gotten according to the Deſcent of Lands fo intailed. After Marriage 
the Leaſe was alligned to thoſe Uſes. The Reporter ſays, the Articles 
being before Marriage, the Son and his Wife took by divided Moieties. 
Chan. Caſes 266. Mich. 2 Car. 2. in Caſe of Bullock v. Knight, 

19. Baron purchaſed a Copyhold, and takes ſurrender to bims » Dis Wife Chan Pree. 
aud his Daughter and their Heirs ; Per Lord Commiſſioners, Baron and 1. pl. 1. S. C. 
Feme take one Moiety by Entierties, ſo as the Baron cannot alien ſo as decreed ac- 
to bind the Feme, and the other Moiety is well veſted in the Daughter; cordingly. 
| I Commiſſioners. 2 Vern. Rep. 120, pl. 120. Hill. 1690. Back v. 
| rewWs. | ; | ; 


N 
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Baron and Feme. 


(T. a) Take. In what Caſes Feme may take by Grant 
to herſelf. 


Br. Teſta- 1. # NBlipation made to a Feme Covert is good, Br, Obligation, pl. 36, 


ment, pl. 9. Cites 4 H. 6. 31. 

Cites 8. C,— 

S. P. Br. Nonability, pl. 2. cites 3 H. 6. 23.— A Man was bound to Baron and Feme, and he made the 
Feme lis Executrix and died, and ſhe brought Debt upon the Obligation as Executrix of the Baron, and 
well, per Cokaine J. For ſhe may waive it by the Coverture, and refuſe the Survivorſbip ; but Weſton 
Serj. contra. Br, Waiver de Choſes, pl. 13. cites 4 H. 6. 5. 


2. Treſpaſs upon the Statute of 5 R. 2. Ubi ingreſſus non datur per le. 
gem. The Defendant pleaded Gift in Tail, the Remainder to a Feme Covert, 
to which A. B. Husband of the ſaid Feme agreed, and ſo concludes her Ba- 
ron and gave Colour. Quære if the Agreement be neceſſary; for it 
ſeems that it is in the Feme till the Baron diſagrees. Br. Agreement, 
pl. 1. cites 3 H. 5. 9. 


* Br. Action 3. * Feoff ment made to Feme Covert, or Gift of Goods to her &c. is good 


ſur le Caſe, if the Baron agrees, or if he does not diſagree. Br. Coverture, pl. 3. cites 
F „HN... 
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(U. a) Inter ſe. Miſ-ufage. 


Trempt to cut the Husband's Throat, is a Cauſe for which the 

HFHusband may be Divorc'd; per Curiam. Lane 98. Hill. 8 Jac, 
in the Exchequer, in Caſe of Scot v. Helyar. 

Godb. 215. 2. The Wite of Sir Thomas Seymor libelled for Alimony, becauſe 

pl. 307 S. C. the Baron beat her ſo that ſhe could not cohabit with him; the Court 

accordingly. denied a Prohibition, but if the had cohabited, ſhe could nor have ſued 
_ Mo. 8714. pl. 1219. Hill. 1x Jac. Sir Thomas Seymor's 

of : 
Godb. 215. 3. A Wife may make the Peace againſt the Baron for unreaſonable 


"oY 45 Correction. Mo. 874. pl. 1219. Hill. 11 Jac. in Sir Thomas Sey- 


cites F. N. mor's Caſe. | 
B. 80. (F)— The” EE | | 

Litt. Rep. 189. Arg. Mich. 4 Car. in Stanlie's Caſe, in C. B. the S. P. The Court being informed of 
his ill Uſage of his Wife, a Supplicayit de Bono Geſtu was granted. 2 Vent. 343. Trin. 32 Car. 2. in 
Chancery, Sir Jerom Smith ſon s Caſe. | | 


4. Debt on Bond by A. againſt the Baron. The Condition was, that 
he ould not ſell bis Wife's Apparel, it is good, As if Baron be bound to 
4 Stranger to pay zol. per Ann. to his Wife, it is good; per Coke. 

Roll Rep. 33. pl. 43. Hull. 13 Jac; B. R. Smith v. Watſon. 

5. Taking away the Wift's Apparel, and other of her Neceſſaries, is good 
Ground for ber co ſur # Divorce Cauſa Savitiee. Sid. 118. Paſch. 15 

- Car. in Caſe of Manby v. Scott. Weh us So | 

3 Keb. 433: 6. Baron for i Uſage was bound by the Court to his good Behaviour. 

pl. 37. :d. 2 Lev. 128. Hill. 26 & 2 Car. 2: B R. The King v. the Ld. Lee. 

S C accordingly. And by Hate Ch: J. the'Salva Moderars Caſtigatione in the Regiſter, is not meant 

of Beating, but only of Admonition, and Confinement to the Houſe in caſe of her Extravagance, which 


the Court agreed. 3 Salk. 139. pl. 4. 8. C. Freem. Rep. 376. pl. 488. S. C. 11 Mod. 
109. pl. 2. Paſch: 6 Ann. B. R. The Queen v. Ld. Geo. Howard. But the Court cannot remove 
her — the Bacon 


I. 


2 Ley: 188. Hill. 26 & 27 Car. 2. B. R. The King v. Ld. Lee. | 
7. a 
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| Baron and Feme. 


, In a Bill to eſtabliſh an Agreement for a ſeparate Maintenance for 
the Defendant's Wife, the Plaintiff pray'd a Diſcovery of ſeveral Un- 
kindnefſes and Hardſhips to the Wife, 70 make her recede from the Agree- 
ment. The Defendant demurr'd, as a Matter not properly examinable 
or relievable in this Court. Vern. 204. pl. 200. Mich. 1683, Hinks v. 
elthorp. | 
* By Articles before Marriage 60001. Part of the Wife's Portion, is Chan. Prec. 
id, and a Settlement made of 10001. per Ann. and 6000 I. Rejdae of 239: pl. 200. 
the Portion, to be veſted in Land, and ſettled to Baron for Life, to the d, Rock- 
Feme for Lite, Remainder as a Proviſion for younger Children. The Lady |, "ung 
Husband, by cruel! Uſage, having forced the Feme to ſeparate from him, den v. Sir 
the Court decreed the 6000 1. to be pur our at Intereſt, and be paid ro James Ox- 
the Feme for her ſeparate Maintenance till a Cohabitation. 2 Vern, enden, S. C. 


93. pl. 144. Paſch. 1105. Lady Oxenden, per Prochein Amy, v. Sir — 
James Oxenden & al. Er e contra. —Gilb. Egu. 


Rep. 1. 
Paſch. 1706 S. C. ſays the Lady had a Decree for 3oo l. a Year out of a Truſt Eftate, which the Court 
laid hold of as being under a Truſt, and in their Poſſeſſion ; but that the Ld. Keeper doubted what 
to have done, had there been no ſuch Truſt Eſtate to have Iaid hold of, and ſaid he would give noOpi- 
nion, it not being the Caſe in Queſtion, MS. Rep. S. C. in totidem Verbis with Gilb. Eau 


Rep. 


9. Feme being parted from her Husband, by reaſon of Cruelty, becomes 
intitled to 3000 /. as her Share of her Mother's Perſonal Eſtate, who 
died inteftate. Harcourt Ld. K. decreed the Intereſt to the Feme for 
ber ſeparate Uſe tor her Lite, and after to the Husband, it he ſurviv'd, 
for his Life; and if any Iſſue, then the Principal to the Iſſue; but it 
no Iſſue, then to the Survivor of the Husband and Wife. Memoran- 
dum; The Baron had given a Note to the Feme, that it he ſhould again 
uſe her ill, the Id have her Share of her Mother's Eſtate to her 
own Uſe. 2 Vern. 8) f. pl. 598. Paſch. 1711. Nichols & Danvers v. 
Danvers. | LEE | | 
Io. Baron proves drunken, abuſive, waſteful, and cruel to his Feme. 
The Court decreed the Intereſt of a Bond of 5oo l. given co Truſtees 
for the Feme's Portion, to be paid to the Feme tor her ſeparate Main- 
tenance. 2 Vern, 152. pl. 657. Mich. 1717. Williams v. Callow. _ | 
11. As to the Coerciue Power which the Husband has over the Wife, Coke Ch. J. 
tis not a Power to confine her; for by the Law of England ſhe is in- *®99ght the 
titled to all reaſonable Liberty, if bn Behaviour is not very bad. 8 _ = 
Mod. 22. Mich. 7 Geo. 1. Lyſter's Caſe. * give Cor- 


ection to 


15 | 8 
8 Wife; but Nichols and Warburton J. held the contrary. Godb. 215. in Sir Thomas Seymour's 
5 | 


She cannot either by herſelf or her Prochein Amy bring a Homine Replegiando againſt him; for he 
has by Law a Right to the Cuſtody of her, and may, if he think fir, — but not impriſon ber; for if 
he does, *twill be good Cauſe for her to apply to the Spiritual Court for a Divorce propter Sevitiam. 
Chan. Prec. 492. Paſch. 1718. Atwood v. Atwood. ——Gilb. Equ. Rep. 139. 8. C. in totidem Verbis. 


; * 
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(W. a) Where they live ſeparate. 
1. A Woman living ſeparate from her Husband, ſuateb'd away Mam 
A. our of 100 l. which was going to be 2 her Morher. Her 
Husband is not chargeable in Equity. with the Money ſo taken; but 
the Wife ought to anſwer the ſame, and to put in her Anſwer in this 


Court, or to be proſecuted” for Contempt. Chan. Rep. 68. 9 Car. 1. 
Plomer v. Flomer” Sik 8 . 1 99.9 N 


S -- 


194. Baron and Feme. 


2. The Wife proſecuted the Husband for having a 24 Wife ; but the ſan 

was not proved. But he being in Court on his Recognizance, after the 

Acquittal, r pray d to charge him with Aft ions for Neceſſaries tor her. 

ſelt and Children, and the Court allow'd her to do fo, ſhe having 

proved her own Marriage clearly before. 2 Keb. 585. pl. 129. Mich. 
1 Car. 2. B. R. Hume's Cale. 

3. Baron letr his Wife 20 Years ſince in the Country, and lived in 
London, and married another. The Wiſe coming to London to ro- 
ſecure him, he got her arreſted. The Gaoler ſues the Baron for her Dig 
and Lodging while ſhe was in Priſon. Per Hale Ch. J. the Baron is not 
chargeable without ſome Evidence of his Aſſent, As if he had viſited her 
in Priſon, or by ſome Act had approved the Proviſion of the Gaoler; 

hut here the Contrary appears; for the came to proſecute him, and ſhe 
was committed to Gaol, and had Clergy on her Proſecution ; and if he 
will not allow her Neceſſaries, ſhe ſhould have complain'd in Courle of Lay 
for Maintenance. 2 Lev. 16. Trin. 23 Car. 2. B. R. Calverly . 
Plummer. | | 
4 Goods deviſed to M. (the Wife of B.) for Life, and after her Death y 
A. M. and B were parted, and there had been grear Suits for Ali. 
mony, and M. during the Separation had waſted the Goods. North Ld. 
K. thought it reaſonable that B. ſhould be charged for this Converſion 
of M. A.'s Title being paramount the Feme, and not under her. Vert, 
Rep. 143. pl. 136. Hill. 1682. Ld. Paget v. Read. | 
F. In Caſe for Meat, Drink, Waſhing and Lodging, found for the 
Wite of the Defendant by the Plaintiff. The Proof was, that the Vit 
-came in a neceſſitous Condition, and ſaid to the Plaintiff that ſhe was the 
— the Defendant, and that he ha turned her out of his Houſe, ani 
"allowed her 501. per Ann. but he would not pay it. Holt Ch. J. held, 
that the Husband is not chargeable; for it being parent that they did 
not cohabir, he ſhall not have a Credit to charge him without his Con- 
ſent ; and rho? it Was proved that he had paid another who had received 
and tabled her, before the Plaintiff received her, Fer the Plaintiff was non- 
_— Skin. 323, 324. pl. 2. Mich. 4 W. & M. in B. R. Peirce, 
elden. £151.08 | 
ite 6. If a Wife cohabits with her Husband, and by it gains a Credit, 
tho? ſhe departs Without the Leave of her Husband, and comes to Lon- 
iesup- don, and becomes in Debt, the Husband 'ſhall be charged till Maia 
on Credir of given of her Elopement ; for it ſhall be intended to be with the Conſent 
a Tradeſ- of rhe Husband ; but after Notice the Husband ſhall not be charged, 


man, thy Without his Confent. Skin. 324. Mich. 4 & S W. & M. in B. R. in 


— 


the Tradeſ- a 

Amen har 0 Caſe of Pieree v. Welden. | 
—_—_— 1 5 R 32 eig 00 L631 ) Pr #4 

| is not liable. Ld. 'Raym Rep. 4:44; 445. ſays it was ſo ruled by Holt Ch. J. at Exeter Leit- 
Aﬀifes, ro W. z. in Caſe of Lagen v. Hockmore. 8. * by =. Ch. J. 12 Mod. 
245. Mich. 10 W. 3. in Caſe of Tod v. Stokes, where he held accordingly, that the Husband in 
ſuch Caſe ſhould not be liable; and it is ſufficient for the Husband to give general Notice that Tradcl- 
men &c. ſhould-not-truſt. his Wite. _ But Serj. Wright, now Ld. Keeper, at the ſame Time acquainted 
his Lordſhip, that Treby Ch. ]. of the Common Pleas had ruled that Point otherwiſe between the 
ſame Parties; to which Holt ſaid that, notwithftanding that, he would adhere to his Opinion in al 


the Points aforeſaid ; and the Plaintiff was nonſuited. 


Ld. Raym. 7. After notorious * by Conſent, and a ſeparate Allomanci, 
=o 444. tis unreaſonable the ſhould have it in her Power to charge him, and 
iled by ' Perſonal Notice is not "tiecſfiry tis ſufficient that it be publiek 
Holt Ch. J. WN Donn er Holt Gh. J. at Guildhall. 1 Salk. 116. pl. 6 
that tho it 1 ich. 8W 3. Tode V Stoitkts. | CO e ee 


was not the Haug 2048 ; | | 
General Rephtation in London, where tlie PlairtitF lived, that tlie Defendant and his Wife were ſe 
parated, yet ſince it was the General Reputation in the Place where the Defendant. lived, and that ſor 
5 Years pally it was ſufficient; but it ſhe had come immediately from her Huitand after the Layers 


- 
— 


* 
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22 1 have been publickly and generally known, and had taken up Neceſſaries upon Credi 
1 would have been liable. 12 Mod. 244, 245. S. C. held accordingly.—8. Te Cow: 
C Chan. Prec. 499. in Caſe of Augier v. Augier. 


g. If the Hasband turns away bis Wife, and afterwards ſbe takes up 
Neceſſaries upon Credit of a Tradeſman, the Husband ſhall be liable to 
the Tradeſman to pay for them. Ld. Raym. Rep. 444, 445. ſays it was 
ſo ruled by Holt Ch. J. at Exeter Lent Aſſiſes, 10 W. 3. in Caſe of 
Longworthy v. Hockmore. g e 
9. After an Agreement for parting, and the Husband having given a 
Note to the Wite's Father to pay bach he Portion, he ſaving the Husband 
harmleſs, the Wife went and lived with her Father, and he brought a 
Bill for the Portion to be paid back, offering to perform the Agreement 
on his Part. The Husband offered to take his Wife Home, and maintain 
her and Child, and ro pay the Father for the Time ; bur decreed 
the Husband to pay back the Portion to the Father, upon his giving Se- 
curity to indemnify the Husband againſt the Debts and Maintenance of 
the Wife and Child. 2 Vern. 386. pl. 353. Mich. 1700. Seeling v. 
Crawley. 
10. Money earn'd by the Wife living __ ſhall go towards her 
Maintenance to keep her. 1 Salk. 118. Paſch. 2 Ann. coram Holt Ch. 
J. at Niſi Prius in Middleſex. Warr v. Huntly. | | 
11. Tho the Wife be ever ſo vicious, if the Husband cohabits with 1 Salk. 119. 
her, he is liable to pay for Neceſſaries furniſh'd her; ſo if he turns her — 4 
away for her Wickedneſs; but it ce leaves him, they that truſt her, af- ]. ar Guild- 
ter it is notorious that ſhe has left him, do it at their Peril. But it he hall. 
once receives her again, or came after her, or lay with her but for a Night, He muſt ſend 
that would make him liable 7o her Debts, as in Caſe of Dower ; Per > 4 9 — 
Holt Ch. J. 6 Mod. 171. Paſch. 3 Ann. B. R. Robinſon v. Goſhold. ſonable * of 


| nces ; Per 
Holt Ch. J. 12 Mod. 245. Todd v. Stokes. If ſhe goes away without his Conſent, ſhe hall tind Cre- 
tit where ſhe without any Charge to her Husband of his giving ny Perſongl Notice of leaving 
him; Per Holt Ch. J. 12 Mod. 245. Mich. 10 797. Guildhall, Todd v. Stokes. And he 
ſaid, that this had been carried too far in the Caſe of Scot v. Manby. | * | 


12. After an Agreement to live ſeparate, he ſhall not compel her by Force 
to live with him 1 or confine by tor that Purpoſe ; bur it 2 or- — £ Logs ' 7 off ; 
dered that he have Leave to write to her, and to ule any lawful Means AAA 2 - Lb 109-0 
ro ®/Reconciliarion, and if ſhe was willing te ſee him, the Childreg eg, . 
and Servants ſhould not hinder him, unleſs by ber Order. But that ĩᷣ F. e. e ee, 


whenever ſhe permitted his.coming to her, he not offer any Vio- 
lence, or uncivil Behaviour to her Perſon. 8 Mod. 22. Mich. J Sep. 1. 


. 
Lifter's Caſe. a 
4 * 
11 N 
1 ” o 1 * 
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(X. a) Alimony, or ſeparate Maintenance. 


y HE 'Plaintiff ſets forth in her Bill, that ſhe joined with her 
5 Husband in Sale of Part of her Inheritance, and after ſome 
Diſcord grow ing between them, they ſeparate chemſelves, and 100 1. 
of the Money received upon Sale of the Lands was allotted to the Plain- 
tiff for ber Maintenance, and put into the Hands of Nicholas Mine &c. 
and Bonds then given 3 thereof unto H. G. deceaſed, to the 
Uk of the Plaintiff, which s are come to the 'Defendant.as Admiini- 
fratorto the ſaid H. G. who refuſes to deliver the ſame to the Pl 


. 
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„tiff, and hereupon ſhe prays Relief; the Defendant does demur in 
Law, becauſe the Plaintiff ſueth without her Husband ; and it is ordered 
the Deſendant ſhall anſwer directly. Cary's Rep. 124. cites 21 & 22 
Eliz. Sanky, Alias, Walgrave v. Golding. Wer 
Godd. 215. 2. She cannot ſue fur it during Cobabitation. Mo. 8 74. pl. 1219. Hill, 
aka Sir Jac. Sir T. Seymor's Caſe, 
Sly. 
A Feme co-- 3, Money ziven to a Feme covert for her Maintenance becauſe her Hus. 
being _ band is an Unthrift; the Husband pretends the Money to be his; hut 
rateG, having the Court ordered the Money to be at her Diſpoſing. 21 Jac. li. B. to, 


an Allow- 
ance of 2001. 719. Toth. 158. Fleſhward v. Jackſon. 

e improved | ; 
it, and diſpoſed of it by ber Vill. Toth. 161. Mich. 15 Car. Gorges v. Chancie. <—— Chan. Rey. 
125. Gage v. Chanſey, S. C. decreed: 8. C. cited Arg. Chan. Caſes 118. and ſays, that upon Debate 
this was eſtabliſhed as a good Diſpoſition, and ſays that this now was declared a juſt Order. Mich, 
20 Car. 2. 

The fe of an improvident Husband had, unknown to him, by her Frugality, raiſed fome Monies for 
the Good of their Children, which foe had diſpoſed of for that Purpoſe, they w_ otherwiſe unprovided 
for, and this Diſpoſition of the Wife was eſtabliſhed by a Decree of Ld. Coventry; but afterwards 
upon a Review and Aſſiſtance of the Judges this Decree was reverſed, as being dangerous to give a 
Feme Power to diſpoſe of her Husband's Eſtate. Chan. Caſes 117, 118. Arg. cites it as about 1639. 


Scot v. Brog rave. 


Litt. Rep. 4. The Ecelgſiaſtica! Court is the proper Court for Alimony, and if the 


1 2 Perſon will not obey, they cannot but excommunicate him. Het. 69. 
8 P. 24 af. Mich. 3 Car. C. B. Owen's Caſe. 

ter a Sen-. g 

tence there for a Separation propter Sævitiam and Alimony allowed there, the Husband moved for a 
Prohibition on an Offer of Cohabitation, and to give Caution to uſe her fitly, but it was denied, the 
Court . 5 Ordinary being the proper Court for Alimony. Cro. J. 364. pl. 1. Hill. 12 Jac. B. R. 
Hyar's Caſe. | 


In a Suitby 5. Alimony was decreed at the Suit of her Brother, who had maintained 
the Wife her a Tear and an half ſince her Departure, and alſo the Benefit of a Bond 


} + na pol given before Marriage. Chan. Rep. 44. 6 Car. 1. Lasbrook v. Tyler. 
Alimony the 

Court decreed the Defendant to pay the Plaintiff 300 l. a Year, ſo long as they lived apart. Chan 
Rep. 164. Anno 1650, Aſhton v. Aſhton, | 


6. A Wife hath a Stock for her own Uſe, and dies, who is batied by 4 
Friend wit bont DireFion of her Husband, he that buries her muſt be at 
the Charge, and not the Husband. Mich. 14 Car. Toth. 161. Poole 
v. Harrington. . — 339 | 
Contra per 7. 1 Court never allows any Suit for Alimony but after Di- 
the other vorce, tho ſometimes they have decreed it upon Divorce; Per Twiſden 
ee 5 who ſaid that the Judges of the Spiritual Court had ſo informed him. 
LING id, 116. Paſch. 15 Car. 2. in Caſe of Manby v. Scor. 
Upon a Bill 8. A Deed by which the Baron agreed to allow the Wiſe a ſeparate 
brought bY Maintenance was confirmed in Chancery. Fin. R. 73. Hill. 25 Car. 2 
e Wite T wry 
inſt her Turner v. Boteler & al'. LIP 
usband to 13 1 ef : 0 
be relieved for ſuch ſeparate Maintenance, the Husband demurred, becauſe ſhe ſued cvithont her Husbard, 
bur it was over-ruled. N. Ch. R. 88. Raynes v. Lewis —— Chan. Caſes 35. Mich. 15 Car. 2. Regnes 
v. Lewis, S. C accordingly.-—Bil was brought by the Wife's Prochein Amy againſt her Husbany. 
toe wht rn 1718. Augier v. Augier, — Gilb. Equ. Rep. 152, Angier v. Angier, 8. C in 
toti er Uo 8 | " | 


9. The Baron covenanted with L. to pay his Wite, or wch as. (be ap- 
point, 50 l. 4 Year as a ſeparate Maintenance, provided e live at ſuch 4 


Plate as NM. aud M. appoint. Baron pleaded, that the, did noc live at 
ſuch. Place as N. and W. appointed. Plaintiff replies, that ſhe was al- 
ways ready to live at ſuch Place, but that N and W. appointed no 17 

| Delen- 


— 


SSS dss eee 


D rey = Ju, 4 


Baron and Feme. 177 


Vendant demurr'd, for that it was a Condition precedent; but Plaintiff 
Poſen The was only ſubſequent, and ſo become impoſſible, N. being 
lince dead, and no Place being appointed. Per Cur. the Condition is 
ſubſequent, the Covenant being, in Purſuance of a former abſolute A gree- 
ment, to pay ſo much, and it is like an Aſſent of the Husband, which 
is intended, till the contrary appears. 3 Keb. 363. pl. 43. Mich. 26 
Car. 2. B. R. Leech v. Beer. 1 
10. No Alimony except Pro Expenſis Litis can be decreed but by 
Conſent, unleſs /r/} there is a Decree for Separation. Chan. Caſes 251. 
Hill. 26 & 27 Car. 2. Whorewood v. W horewood. 
11. Action at Law againſt the Executors of the Baron for Goods 
bought in the Baron's Lite- time by the Wife, while ſhe lived ſeparate, 
and had a ſeparate Maintenance, and after Verdict for the Plaintiff ar 
Law, the Executors bring Bill tor Reliet, and ſuggeſt as above, and 
that the Plaintiff knew it to be ſo, and pray'd an Injunction; but de- 
nied, it being a proper Defence at Law, Vern. 71. pl. 66. Mich. 1682. 
Ferrars v. Ferrars. | 
12. Where, on a Separation, Lands are convey'd by the Baron in Vern. 53. pl. 
Fruſt for the Feme, Chancery will not bar the Feme from ſuing the 59. 8 C. 
Baron in the Truſtee's Name, and a Surrender or Releaſe by the Baron 2 * 
ſhall aot be made Uſe of againſt the Feme. 2 Chan. Caſes, 102. Paſch. cu Wo. 
34 Car. $. Mildmay v, M1 dmay. man, and 


having 
elop'd from her Husband, and the Husband “ offering in his Anſwer to take her again, Finch C. would 


make no Order in it ; but that ſhe might proceed at Law againft the Husband, as in the Place of the 
Tenants, and recover the Rents there if ſhe could. 

* An original Bill to ſet aſide a Decree jor Alimony, and which was confirmed in the Houſe of Lords, 
was adjudged proper, the Husband offering in it to be reconciled, and decreed accordingly ; but not to 
yacate the Decree wholly, but to be a Security for good Uſage, and the Husband to bring in all Ar- 
rears of the Alimory into Court in the firſt Place. Fin. Rep. 153. Mich 26 Car. 2. Horwood v. 


Hor wood. Chan. Caſes, 250. Whore wood v. Whore wood, S. C. accordingly. Chan. Rep. 
223. 14 Car. 2. S. C. but upon another Point. | 


13. A Woman living ſeparate from her Husband, and having a ſepa- 
rate Maintenance, contratis Debts. The Creditors, by a Bill in this 
Court, may follow the ſeparate Maintenance whilſt it continues; bur 
when that 1s cr, and the Husband dead, they cannot by a 
Bill charge the Jointure with the Debts; by Ld. Keeper North; and 
the rather becauſe the Executor of the Husband, who may have paid 
the Debt, is no Party. Vern. 326. pl. 322, Paich. 1685. Kenge v. 
Delaval. | | | 
14. Defendant covenanted with the Plaintiff to permit S. the Defen- 
dam s Wife to live ſeparate from him, until he and ſhe ſhould by Writing un- 
der their Hands, atteſted by 2 Witneſſes, give Notice to each other that they 
would again cohabit ; and that during the Coverture, and until ſuch No- 
tice, he would pay unto the Plaintiff 300 J. per Ann. for her, Maintenance, 
by dran Payments &c. and for 7151. being one quarterly Payment, 
he brought Action of Covenant. The Defendant pleade# in. Bar, that 
after the ſaid Indenture, and before this Action brought, anot her Indenture 
was made between him and S. his Wife of the one Part, and the Plaintiff of 
the other Part, reciting the ſaid firſt Indenture ; and alſo that he and his 
Wife aid intend to cobabit, and did then actually cohabit'; and that ſo long 
as they ſhould cohabit, the ſaid yearly Payment ſhould ceaſe; and that in the 
id laſt-recited Indenture the Plaintiff did covenant with the Defendant, 
that he ſhould be ſaved harmleſs ſrom the ſaid yearly Payment, ſo long as. he 


and his Wife mould cohabit ; and avers that ever ſince the laſt Innenture 
they did cohabit, and demands judgment of the Action. The Plaintiff 
replied, that they did not cohabit Modo & Forma &c. Adjudged per tot. 
Cur. for the Plaintiff; for unleſs the Cohabitation had been according 
to the firſt Indenture it was no Bar, the laſt Indenture not having taken 


Z away 
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away the Eſſect of the former, and a later Covenant cannot be pleaded 
in Bar of a former ; but the Defendant maſt bring his Action on the laſt 
Indenture, if he would help himſelſl. 2 Vent. 217. Mich. 2 W. & M. 
in C. B. Gawden v. Draper. 5 ; 
1 Salk. 115. 15. Where Baron and Feme live ſeparate, and Alimony is ſentenced ty 
pl. 4. S. O the Wife, if the Wife ſues. in the Spiritual Court for Defamation, the 
accordingly. garon cannot releaſe the Coſts ; otherwiſe if Baron and Feme cohabit. 


89. 5 _ 80 of a Legacy; but if the Suit be there for a Legacy, which is origi. 


cordingly. -nally due to the Baron and Feme, and is not a Part of the Alimony, be 

Dee Tit. may releaſe the Suit, and alſo the Coſts, bccauſe he may diſcharge the 

Frohibition principal; per Holt Ch. J. 5 Mod. 71. Mich. J W. 3. Chamberlain y, 
Hewſon. | 


(Q) pl. 10. 
8. 


Notes there. | | 

Note here 16. Tho' a Husband be bound to pay his Wife's Debts for a reaſon. 
the Woman able Proviſion, yet if ſhe parts ler. him, eſpecially by reaſon of he: 
lived Mey 4 Misbehaviour, (as in the principal Caſe it muſt be preſumed ſhe did, ſhe 
—_ = living in Adultery after the Separation) and he allows her a Maintenanc,, 
the while he ſhall never after be * charged with her Debts, till a new Cohabitatin, 
ſhe was in 6 Mod. 147. Paſch. 3 Ann. at Niſi Prius, coram Trevor Ch. J. Cragg y, 


the Plain- 
tiff's Houſe, Bowman. 


and *twas alſo proved that her Maintenance was duly paid her. Ibid. * S. P. per Ld. Coy. 

per; however to avoid the Expence the Husband might be put to in defending ſuch Suits, he ſent it 

to a Maſter to ſettle a Security to indemnify the Husband againſt ber Debts. Chan. Prec. 496. Augier . 
Avugicr. ——Gilb. Equ. Rep. 152. Angier v. Angier, S. C. in totidem Verbis. 


17. Wife having ſeparate Allowance; and being ſeparated, may mak 
a Gift of what ſhe ſaves as a Feme ſole, MS. Tab. December 6, 10. 
Gage v. Liſter. . . u Zan, [/2.- 

18. Dutton having more than 3oool. per Ann. married M. the 
Plaintiff, who had 10, ooo J. Portion, and ſettled 1000 l. per Ann. upon 
her for her Jointure, and the greateſt Part of D.'s Eſtate was ſettled 
22 firſt and every other Son in Tail Male ſucceſſively, as uſual in 

ge- Settlements. D. run greatly in Debt, and F. his eldeft Sin 
being of full Age, D. upon a Calculation of his Debts, and the Value 
of his Eſtate for Lite, with Impeachment of Waſte, agreed with F. to 
convey all his Eftate to him, and F. covenants to pay all 5.2 Debts, and 
to allow him 500 J. per Ann. Rent-ch for his Life; and further 
(upon which the Queſtion. ariſes) that F 2 indemnify 3 all Debts, 
Charges, and Expe; oe for the Maintenance of the ſaid MH. being then |t- 
-parated by Conſent. M. brings a Bill againſt D. her Husband, and 7. itt 
Son, ro have an Allowance for ber Maintenance &c. Cowper C. ſaid that 
by this Covenant to indemnify the Father from maintaining his Wife, 
the Son has taken upon himſelf the Charge of maintaining her, and, 2 
to this Furpgſe, ſtands in the Place of the Husband, who is bound to 
give his Wife an Allowance, if he voluntarily ſeparates from her; and 
be took the Son in this Caſe to be in Nature of a Truftee for the Wife, [0 
Far as a reaſonable Allowance for her Maintenance; and tho* the Son doth 
offer to maintain her at his own Houſe, yet he did not think ſhe 3 
+ bound to accept that Offer; for tho? he ſtands in the Place of the Huſ- 
band as to her Maintenance, and a Husband is not bound to allow any 
Thing to his Wife tor Maintenance if he offers to take her home, yet 
in this Caſe here lies no ſuch Obligation upon the Wife to live with the 
Son, and tho? ſhe refuſes, ſhe ought to have a reaſonable Allowances 
and ordered her to be allowed 200 l. per Ann. Note, in this Caſe Ld. 
Chancellor allowed her to keep the Plate &c. which ſhe bought, or v 
given to her by her Friends, during the Separation. MS. Rep. Tria. 
1 Geo. Canc. Dutton v. Dutton & al'. | * | 


: 
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109. An Agreement between Husband and Wife to live ſeparate, and 8. P. Chan 
chat ſhe ſhould have a ſeparate Maintenance, ſhall bind them both till they 7 496. 
agree to cohabit again. 8 Mod. 22. ) Geo. 1. Liſter's Caſe. — 4 
20. In the Cale of ſeparate Maintenance, if the Husband maintains Augier. 
the Wife, it bars her Claim in reſpec thereof; per Ld. C. Macclesfield. 
2 Wms's Rep. 84. Mich. 1722. in Caſe of Powell v. Hankey & Cox. 
21. In Caſe of a Wite's ſeparate Maintenance, if it be not demanded 
/ Her, ſbe will be concluded, even where the has no other Perſon to de- 
mand it of but her Husband; per Ld. C. Macclesfield. 2 Wms's Rep. 
84. Mich. 1722. in Caſe of Powell v. Hankey & Cox. | 
22. 'Tho' the Wite has a ſeparate Maintenance, with Power to make 
2 Will, and by Will makes an Executor, and diſpoſes of all ſce had, bur 
'the Executor took nothing, the Whole being otherwiſe diſpoſed of, it 
was decreed that the Husband's Eſtate in the Hands of another Perſon, 
the Husband being now dead, is ſubject by Law to pay the Wife's Fune- 
ul Expences. 9 Mod. 3 1. Trin. 9 Geo. in Canc. at the Rolls, Bertie 
v. Ld. Cheſterheld. 


„ 


” 
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(Y. a) Feme Executrix, what fhe may do without her 
| Baron, 


1. IN Detinue it was admitted, that if a Man gives a Legacy, and makes Sid. 188. pL 


his Feme his Executrix, and dies, and ſhe takes Baron, and after ſe 4 1 ag 
Aeliuers the Legacy, this is well, notwithſtanding ſhe be Covert Baron. B R. The 


Br. Executors, pl. 47. cites H. 4. 13. Court held 

| a b that tho 
anciently it had been a Point whether a Feme Covert might aſſent to a Legacy, yet ſince Ruſſel's Caſe 
[5 * 21.] they thought it ſettled that ſhe cannot aſſent, and they were of the ſame Opinion ; forin 
'caſe ſhe has Power to aſſent or diſ- aſſent to a Legacy, then if a Term ſhould be deviſed for Life to 
the Feme, (who is alſo Executrix) the Remainder to ]. S. and ſhe takes J. S. to Baron, yet ir ſhould be 
in her Power to affirm or deſtroy this Deviſe, the which would be very miſchicvons. 


\ 


2. In Treſpaſs a Feme Executrix took Baron, and after ſhe baited the = 

Goods of the Teſtator to J. S. without her Baron; and well, per Vaviſor & 
Brian; for the may deliver Legacies, and receive Debts, and make # Re- 
teaſe or Acquittance, and may 7 the Goods without her Baron ; for ſhe 

alone may do all Matters in F Contra of Matters of Record; tor ſhe 
_ rome * be ſued without her Baron. Br. Executors, pl. 178. cites 
16 H. 7. 5. 6. 

3. Feme Executrix took Baron; there in Debt againſt them as Exe- Br. Aſſets 
cutors, he may ſay that the Feme has fully adminiſter d, and the other may enter Mains, 
fay that the Feme has Aſſets &c. without ſpeaking of the Baron; tor it is f G ies 
Kid there, that the Feme may adminiſter without the Baron. Quere. ' 

Br. Executors, pl. 250. cites 18 H. 6. 4. *= 1 

4. In Treſpaſs, per Newton, a Feme Covert may be Executrix, and S. P. but ſhe 
ſhe and her Baron may ſue for a Debt, and yet ſhe cannot make a Deed cannot ſue 


Irrer * * * 


Without the Baron, Br. Executors, pl. 68. oites 19 H. 6. 25. 2 

: | | Markham. 

; | , Tbid. pl. 75. cites 21 H. 6. 50. 

, . If Feme Execatrix takes Baron, and after ſhe releaſes Debs of the Ty/- S. O. cited 

' *ator by Deed in ber own Name, this is good, for the fepreſents the Teſ- 5 yn. 19-1 
tator ;; Per Littleton, but Cook contra wichourt her Baron. Br, Cover- Opinion 2A 
Cure, pl. $2. cites 18 E. 4. 10. utterly de- 


_ Kb | nied. Hill. 
40 Eliz. B R in Ruſſel's Caſe. For tho' the be Executrix, yet the cannot do any thing to the Pre- 
FM | FI judice 
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Doübts in the Books of 13 E. 1. tit. Executors 119. 5 E. 3. 45. Barbor's Caſe. 18 H. 6. 4. 10. 18 E. 
4. 10. 21 E. 4 13 & 24. 2 H. 7. 15. 6 H. 7. 6. 5 H. 7. 13 & 14 are well explained. | 

If Feme Executrix deliter up a Bond inſtead of an Accquittance durin the Coverture, to one that 
was bound to her Teſtator, the Baron has no Remedy; Per Keble. Kelw. 122, pl. 74. Caſus incerj 
temporiĩs And ſhe may receive Money without her Baron and give Acquittance for it; and it an 
Acquittance made by her bo a Nevaſtavit, yet it is good, and ſhe and her Husband are bound by it. 
And. 117. pl. 164. Hil. 26 Eliz. Anon, _—— Br. Executors, pl. 113. cites 8. C. accordingly, 


6. In Account, if a Feme be Executrix and takes Baron, and after |, 
delivers Money to F. S. and her Baron dies, and ſhe brings Writ of Account 
and does not name herſelf Executrix , and well, becauſe it was a Thing 
which was once in his Poſieſſion. Br. Executors, pl. 101. cites 2 H. », 
15. Per Keble. 

. And Rede agreed that a Feme Executrix may pay Debts of the 
Teſtator and the Legacies, but not deliver Money to render Account. But 
Keble ſaid that ſhe may do the one and the other. Ibid. 

8. Feme Executrix cannot make Acquittance as Executrix without her 
Baron; but contra by the Spiritual Law, Br. Executors, pl. 101. cites 2 
H. 3. 25. 

9. D. confeſſed a Fudgment to F. who made his Wife, the Plaintiff, 
Executrix and died; the adminiſtred and married a ſecond Husband, and 


then, ſbe alone, without her — acknowledged Satisfaction, though 


no real Satisfaction was made. The Court held that this was not good, 
Sid. 31. pl. 6. Hill. 12 & 13 Car. 2. B. R. Fenner v. Dives. 

10. A Wite Adminiſtratrix under 17 ſhall join with her Husband in 
an Action; Per Twiſden J. Mod-:297. Trin. 29 Cat. 2. B. R. in Caſe 
of Foxwiſt v. Tremain. | | 


(Z. a) Power of the Baron of Feme Executrix. 


In caſe-ofa 1. TT was ſaid, that if a Feme be made Executrix who does not Adni- 


3 iter, and ſbe takes Baron, the Baron may Adminiſter for him and 
Executrix, his Feme, and youre the Teſtament &c. and there Releaſe of the Baron 
the Baron is good. Br. Executors, pl. 147. cites 33 H. 6. 31. 


has a great | 
Power. Baron n and bind her though ſhe refuſes, and may * Releaſe the Debts of the 
1 


Teſtitor, but the Wife cannot do any Thing to the Prejudice of the Baron without his Conſent ; Pet 
Holt Ch. J. 1 Salk. 306 Mich. 11 W. 3. in Caſe of Wangford v. Wangford, cites S. C. of 33 H. 6. 
31.—Baron may diſpoſe by his Grant the Goods, which the Wife has as Wa ſenk. 79. pl. 56. 
She cannot give the Goods away without Gonſent of the Husband, and if he Conſents to it, then 
it he that ro ir, 6 Mod. 93. Jenkins v. Plume. * Without Conſent of the Wite. Carth, 
462, Mich, 10 W. z. B. R. ſeems admitted in Caſe of Yard v. Ellard. 


S. P. For 2. If a Feme Executrix takes Baron, and he releaſes all Actions, this 
— 11 ſhall be a Bar during the Coverture without Queſtion ; by the Juttices. 
pended, is But Choke doubted it it ſhall be a Bar after the Death of the Baron; but 


ex inct for per Pigot, once extinct is for ever. Br. Releaſes, pl. 29. cites ꝙ E. 4. 42. 


Ever. 
Brook ſays it ſeems to be a good Bar for ever. Br. Executors, pl. 151. cites 8. C.——S. P. If the Baron 
does not except it in his Releaſe. Ibid. pl. 152. cites 39 H. 6. 15. 16.——8. P. Br. Extinguiſhment, 
pl. 20. cites 9 E. 4 42. 8 | 

S. P. But if z. If a Feme Executrix takes Baron, and the, Baron puts himſelf in Arbi- 
44405 ac trement for Debt of the Teſtator, and Award is male, and the Baron dies, 
in his Life, che Feme (hall be barred ; Per tot. Cur. Brook ſays, that from hence it 
the Action poop £0 = that the Releaſe of the Baron without the Feme is a g 
remains to Bar againſt the Feme, quod conceditur, Anno . 6.15.” efore 
the Execu- _ 8 | - 4 | A 39 H. 6 15 and — 


— 


judice of her Baron. But without Queſtion, the Releaſe of the Baron in ſuch Caſe is good, and ſo the 
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there he excepted thoſe Debts in his Releaſe, and otherwiſe they had tor, and it 
been extinct. Br. Releaſes, pl. 39. cites 21 H. 7. 29, 5 2 
Goods which the Feme has as Executrix, the Gitt is good ; and by this Arbitrement, all *he Actions 


hich ſhe has jointly againſt the Defendant and a Stranger a gone ; and the Baron with his Feme m 
Adwiniſter theſe Goods ; Quod Nota. Br. Executors, pl. 96. cites 21 H. J. 29, Br. Dette, pL 


125. cites 8. C. 


4 A Feme Executrix take Baron, and they bring Debt as Executors, 
and have Judgment. The Detendanr pleaded Ontlawry of the Husband 
in Bar; But per Cur. clearly the Husband forteits nothing of the Goods 
which the Wife had as Executrix ; and Judgment tor the Plaintiff, 3 
Bulft. 210. Trin. 14 Jac. Hix v. Harriſon. | 
J. The es ot the Wife as Executrix, is alſo the Poſſeſſion of her 
Baron, and Damages recovered in Trover by them, ſhall be to the Eſtate 
of Teſtator, and ſo may concern them both. Sty. 48 Mich. 23 Car. 
B. R. Fremling v. Clutterbook, 


— 


(A. b) What Act of the Baron of Executrix alters 
the Property of Goods &c. to himſelf. 


Made his Will, by which he gave divers Legacies, and then Mo. 98. pl. 
adds. The Refidue of all my Goods I bequeath to Frances my 242. 8. C. 
&« Wife, whom I make Executrix to pay my Debts,” Frances paid the Debts — — 
and Legacies, and had Goods left and marries B. who made F. F. Exe- ME ns. 
cutor and dy'd. J. S. took the Goods, the Widow brought Detinue a- 222. S. C. 
gainſ J. S. and judgment for her, for notwithſtanding the Deviſe of 24judged for 
e Reſidue &c. the had it not as Deviſee, but as Executrix, by Reaſon ww yang a 
of the Words of the Deviſe (to pay my Debts) which have no other — mag 
Meaning, but that ſhe ſhall enjoy them as Executrix. And. 22. pl. 45, there. 


Mich. 15 & 16 Eliz. Hunks v. Alborough. D. 331. a 
I. 21: Anon. 


S. C. & S. P. and the Opinion of all the Juſtices was for the Plaintiff 


1. 


2. A Stranger lays claim to à Term which the Wife has as Executrix to So where 
her Baron, and her ſecond Husband by Writing ſubmits to an Award the Feme Covert 
Title and Intereſt of his Wife. The Arbitrator awards one Moiety to J, e . 
the Claiment, and awards the other Moiety to the Baron and Feme. Hooband and 
The ſecond, Baron dies. The Wife is bound. For if the Baron had the Execu- 
granted over the Term, ſuch Grant would bind the Feme, and conſe- tor differ 

tly the Submitfion in this Cafe being for the Title and Intereft , 
Term, is the ſame in Effect as if the Baron had granted the Term and ſabmit 
over, but if the Arbitrators award that the 'Poſfeflor ſhall'hold the to Arbitra- 
Term; this it ſeems does not bind the Right of the other, for ſuch Ar- on. The 
bitrement does not extinguiſh the Right as it does in the other Cafe 29, , . 
where it makes the Polfeſnon to D. 183. a. pl. 57. and Marg. . 
Ibid. cites Paſch. 23 Eliz. B R. Anon. | O03 $f (210) eee "will go to 
tors, and not ſurvive to the Wife ; for cries Ch. the is a Sort 4 > , 9 
pl 366. Paſch. 1686. Oglender v. Baſton. * eee 8 


3. A Feme Auminiſtratris to her former Husband, brought Debt ith Cro C. 227. 
ber then Husband upon an ON to the Iuteſtate, and bad Judgment p + 1 + 
for Debt, Danrages and Cofts. The Feme died. The Baron after a Year g. C. moved 
and Dey broaght Sci. Fa. to have Execution; and all the Court 77 79 again and 
Hide Ch. J. who doubted r 2 

Fad” ©. - | a a | tor 


c 
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Court, Hide for the Husband, becauſe being a Debt demanded by the Wife as Admi. 
Ch. J. being niſtratrix, it was in Auter Droit ; and though they recover, yet ſhe dy. 


c—_— ing before Execution, the Duty remains to ſuch Perſon as takes a ney 


the Sci. Fa Adminiſtration as in Right of the Inteſtate; and though the Baron ;, 
did not lie Party to the Judgment, yet he has no Property in the Debt, whereas , 
for the ſame hat ought to have a Sci. Fa. muſt have Privity and 7 to have th; 
Reaſons be- Dohr, otherwiſe it is a vain Suit. Cro. C. 208. pl. 2. 6 Car. B. R 


fore given 
and the Re-. Beamond v. Long. 

covery had, | 

was in. Right of the Inteſtate. And though it was further objected that the Judgment was for Coſts 
and Damages which belong to the Baron, though the ſame Debt did not * to him, and therefore 
the Sci. Fa. was maintainable for the Damages; yer the Court held the Sci. Fa. to have Executior of 
the Judgment for the Debt, and alſo for the Damages is not maintainable, and whether he might main- 
tain a Sci. Fa. for the Damages and Cofts, they would not deliver any Opinion; and gave Judgment 
for the Defendant. And the Caſe being moved at Serjeant's Inn, to the Chief Baron, and other ha. 
rons, and to —_— J. they all agreed in the ſame Opinion—_— Jo. 248. pl. 1. S. C. held accord. 
ingly.—S, C. adjudged accordingly. See Tit. Execution (P) pl. 3.——S. C. cited. Arg. 3 Mod. mn 
— —$, P. held accordingly ; per tot. Cur. Cro. C. 464. pl. 1. Trin. 12 Car. B. R. Anon. 


4. Obligee made his Wife Executrix. She married a ſecond Hyush1} 
who became Bankrupt, and the Commiſſioners aſſigned this Debt. But 
by Holr 8 they have no Power to aſſign any ns but what is the 
Bankrupt's Eſtate, and if the Wife dies before Aſſignment by him 
there muſt be an Adminiftration de Bonis Non. His Power to dif, " 
of her Eſtate does not make a Title in him; and tho? he may di poſe 
of a Term which he has in | «1 Uxoris, yet it he becomes a Bankrupt, 
the Commiſſioners cannot aſſign over this Eftate ; And by Powel J. the 
have Nothing to do with the Debts of the Teſtator, but only with the 
Debrs of the Bankrupt. Holt's Rep. 104, 105. Hill. 6 Ann. Lutting 
v. Browning. 


I 1 is 4 *% 


(B. b) In what Caſes the Husband muſt or may take 
Adminiſtration, 


1. HERE the Wife has Debts or Duties due to her, ſhe cann 

by making another Perſon Executor, preclude her Husb 
from that Benefit which to him ſhould appertain as Adminiftrator of her 
Goods. Went. Off. Ex. 200. 

2. But where they belong to her as Executrix no Benefit can redound 
to the Husband by having ſuch Adminiſtration. of his Wite's Goods; 
tor thoſe thould go to the next of Kin of the Wife's Teſtator, who mult 
take Adminiſtration De Bonis Non of ſuch Teſtator, if ſhe has no Ex- 
ecutor, and therefore her making Executor as touching theſe brings 1 
1 to her Baron, and ſo is out of the Reaſon of the Caſe of Ognell 
v. Underhill & Appleby. Went. Off. Ex 200. | 

3. Where the Wife is Executrix and Legatee, if the claims as Execu- 
trix, and dies, if the ſecond Baron would have Advantage of it, he 
muſt take Letters of Admini/iration De Bonis Non of the firſt Husband, 
and not of the Wife; but if ſhe had claimed the Land and the Term 
in it as Legatee, and had not been in Paſſeſſon, Adminiſtration taken of 
the Rights and Debrs of the Wite h n good as to that Intent, 
tho his Wife was not actually poſſeſſed of it, but only had a Right 
unto ir, and of ſuch Things in Aion the Husband might be Executor or 
Adminiſtrator to his Wife, and if the Baron takes Adminiſtration dif- 
terently, and brings Action, he will be nonſuit; and if the Wife _=_ 

| | Elem 
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Vigion marries, the Baron may make the Election. Le. 2 16. pl. 298. 
| —_— & 33 Eliz. C. B. in Caſe of Cheyney v. Smith. ts 
4. The Wife intitled by the Statute of Diſtributions dies, before Diftri- 
zntion, inteſtate, and ſo does the Husband too ſoon after. a Whether the 
Intereſt veſted in the Wife did veſt in the Baron without takin Admini- 
ſtration to his Wife, or not? It was argued that it did, and ſo that it 
ſhould go to the Adminiſtrator of the Husband, and not to the Admini- 
ſtrator of the Wife. But ſee the Decree. 2 Vern. 302. pl. 293. Mich. 

1693. Cary v. Taylor. 8 8 

3. Feme covert Executrix dies inteſtate; Adminiſtration may be 2 1 
granted to the next of Kin of the firſt Teſtator De Bonis Non. Jo. 3 Pull. 

176. pl. 9. Hill. 3 Car. B. R. in Caſe of Jones v. Rowe. ä 


ted, in Caſe 
of Smith v. 
Jones. But where ſhe is reſiduary Legatee, it ſhall be granted to her Husband, 2 Vern. 249. pl, 
235. Mich. 1691. Rouſe v. Noble. 
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(C. b) Actions. Writ and Declaration. 


I. V [RIT of Aſiſe brought by Baron and Feme was abated, becauſe 
they were xt ſeiſed after the Eſpouſals. Thel. Dig. 116. Lib. 
10. cap. 26. S. 3. cites Tempore E. 1. Br. 863. | 
2. The Reverſion of Tenant in Dower was granted to Baron and Feme, Beron and 
and the Heirs of the Baron. They brought Waſte againſt Tenant in Feme ſeiſed 


Dower, and the Writ was Ad Exheredationem eorum. The Defendant rey gg of 
challenged the Writ, becauſe the Feme had nothing bur for Term of the Baron 


Life &c. ſed non allocatur ; whereupon he pleaded another Plea. Firzh. one be Loaf ; 
. * N e 

Waſte, pl. 4. cites Hill. 3 E. 2. 2 

Waſte; they bring an Action of Waſte, and conclude 44 Exheredationem eorum, and the Joes alſo 

was entered, that they 7 recover the Damages, whereas the Damages ought to go to him only that 

had * Inheritance. The Reporter ſays, that it ſeems to be ill. Freem. Rep. 343. pl. 424. Trin. 

1673. Anon. | 


rror of a Judgment in Maſte againſt the T enant for Years brought by Baron and Eeme of a Moiety, 
being ſeiſedin Reverſion to them and his Heirs Ad Exhæredationem of them, The Court agreed they 
muſt join in the Action, but the Concluſion muſt be Ad Exheredationem of him, but the Original 


not being certified it is well enough. 3 Keb. 175. pl. 12. Trin. 25 Car. 2. B. R. Curtis v. Brown, 
ſeems to be S. C. | TE 


3. Writ of Entry in the Poſt againſt Baron and Feme, ſuppoſing that Writ of 
the Feme had not Entry unleſs after &c. was held ill. Thel. dig 117. _y = | 
Lib. 10. cap. 26. S. 30. cites 9 E. 2. Br. 812, | On 


Baron and 


ig. 116. Lib. 10. cap. 26. S. 5. cites Mich. 20 E. 3. Brief 374. 17 E. 3:40. 39 E. z. 33. and 
Nich 5 E Brief 812. 8 : l * 


4 It is doubted how the Writ of Aſſiſe ſhould be where the Baron 
Feme are diſſeiſed of the Land of the Feme, and after the Baron is out- 


| 3 Feme, ſu 
poſing the Entry of both, was adjudg'd good, notwithſtanding that the Baron found his Feme ſcifed ; 


lawed of Felony, and atrerwards received to the Peace, Utrum diſſeiſivit 
eos vel eam. Thel. Dig. 115. Lib, 10. cap. 26. S. 1. cites Hill. 1 


E. z. 3. ; 

g. Where a Feme bas Common of Paſture, and after the Marriage at the 

firſt time that they put in their Beaſts they are diſturbed &c. the Writ 

thall be Piſſeiſivit eos. Thel. Dig. 115. Lib. 10. cap. 26. cites it as 

held Hill. 1 E. 3. 5. oof ; 

6. A Feme was 5 of a Rent, and took Baron; they di ſtrained, and Aſſiſe of a 
Reſcous is made, and they bring Aſſiſe, the Writ ſhall ſay, ©uod diſſeiſi. Rent upon 
| vit 


Reſcous was 


— — ——————— 
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drought by vit eos, and not eam, tho* the Baron never was ſeiſed; Quod Nota. 1 


Baron a 


Feme, where 
the Feme was Jeiſed before 


Faux Latin, pl. 61. cites 3 Aff. 5. 
the Coverture, and Reſcous <uas made to them Both after the Goverture, and therefore 


the Aſſiſe was Quod diſſeiſivit eos; bur if the Reſcous be before the Cverture, and ſhe took Baron, and 
I 


they brought Alſiſe, it ſhould be Quod 


ſeifivit eam; Note the Diverſity, when the Diſſeiſin is made 


to the Feme ſole, and when to the Baron and Feme. Br. Faux Latin, pl. 65 cites 8 Af, 4 
Thel. Dig. 115. Lib. 10. cap. 26. S. 1, cites Hill. 1 E. 3. 5. that it was held there, that where a Feme 
is ſciſed of Rent, and takes Baron, and at the next. Day after the Eſpouſals that Rent is Arrear, and 


— make Diſtreſs, and Reſcous is made, the Writ ſhall be Quod diſſeiſivit eos. 
ſeiſe 


If a Feme be 


d ot Rent, and takes Baron, who diſtrains, and Reſcous is made, they ſhall have Aſſiſe, Quod dic. 
— cam. Br. A. 34 cites 3 Afl. 5. {The Year-Book is, that tho* the Baron Ar own. 


The Form 


8 tion in Fee, ought to revert to the Baron and Feme, and adjudg'd good. 


remain to the Writ was Jus & Hzreditas of the Feme ; and that fo agrees Trin. 38 E. 


3. 267. 


Writ by Baron and Feme of Remainder in Jure Uxaris ſhall ſay remanere debet to both; comrary of 
Formedon in Deſcender, Reverter, or Eſcheat. Br. Baron and Feme, pl. 35. cites 11 H. 4.15. per Hill: 
Br. Scire Facias, pl. 72. cites S. C. | 2. | 


von, the Writ ſuppo/ing the Waſts to be done by both, is good enough. Tbel. 


rit ſhall be Quod diſſeiſivit eos, and not eam. ] 


his Feme ſeiſed. Thel. Dig. 175. Lib. 11. _ 54 wy * Paſch, 
uppoled. 7 E. 3. 354. 


11. Where Vaſte is done by a Feme ſole, and afterwards foe tales Ba- 


Dig. 116. Lib. 10. cap. 26. S. 6. cites Mich. 19 E. 3. Brief 246. 20 E. 3. 
Brief 252. 22 Aff. 87. Mich. 49 E. 3. 26. and 14 H. 6. 14. 

12. Entry again Baron and Feme, de quibus the Baron diſſeiſed the 
Grandfather 7 the Demandant. The Writ was abated by Ju gment af- 
ter the View, becauſe no Degree is made againſt the Feme. Thel. 
oy 176. Lib. rx. cap. 54. S. 36. cites Trin. 20 E. 3. Brief 392. 22 

3. 17. FER 
13. In Appeal of Maihem by the Baron and Feme againſt. the Baron and 
Feme, the Writ was Unde la Feme pl appellat eam, and was 2 in- 
aſmuch as no Tort is ſuppoſed to the Baron Plaintiff, nor by. e Baron 
8 Thel. Dig. 116, Lib, 10. cap. 26. S, 9. cites Paſch. 20 E. 
3. Brief 252. | nl 28 233 


* * 


29 0 


14. Ia 


Baron and Feme. 189 , 


. | 5 | 
14. In Treſpaſs where a Feme ſole does a Battery, and takes Baron, and The Writ 
Action is brought againſt them, the Writ ſhall be that both of them did (nppoſing 
. . 2 
the Battery. Br. Faux Latin, pl. 70. cites 22 Aſſ. 87. Treſpaſs 
| | | was done 
is good enough. Thel. Dig. 116. Lib. 10. cap. 26. S. 6. cites S. C. A Feme Covert 
. Treſpaſs Vi & Armis; Treſpaſs is brought 2. the Baron and Feme. The Vit is, — 
zorb committed the Treſpaſs. Upon Not uilty pleaded, the Jury finds the Woman guilty, and the Husband 
Not guilty. The Book is that the Wife ſhall be impriſoned, and the Husband not; and that the Plain- 
tiff ſhall not be amerced pro falſo Clamore againſt the Husband ; for there was no other Form in the Re- 


giſter. Jenk. 23. pl. 43. | 


15. But where Battery is done to the Feme ſole who takes Baron, they 
ſhall have Action Quod percuſſit Uxorem dum ſola fuit ; and fo fee a Di- 
verſity between the Plaintiff and Defendant; for againſt the Defendant 
it ſhall be general, and for the Plaintiff it ſhall be ſpecial; and in the 
Caſe above it was found that the Feme was Guilty, and the Baron not. 


Br. Faux Latin, pl. 70. cites 22 Aſſ. 87. WE Wt 
16. Aſſiſe by Baron and Feme Quod diſſeiſivit eam, and no Exception, Entry ſur | 


and therefore well as it ſeems. Br. Faux Latin, pl. 73. cites 30 Aff. 4. 4 = 


Aſſiſe by the Baron and Feme againſt A. quod diſſeiſivit eos. Chaunt. FAIT quod non diſſeiſivit &ci 
pro placito, that at the Time of the Diſſeiſen 53 was Covert of one H. and after H died, and ſbe 
married this Baron; ſo the Writ ſhall be Diſſeiſivit eam, & non eos, Judgment of the Writ; and per 
June & Corr. J. this is a good Plea, tho the Writ does not ſuppoſe any Time of the Diſſeiſin; and 
where the Feme is diſſeiſed, and takes Baron, the W rit ſhall be Quod & difſeifivit eam, by which El- 
lerker paſs'd over. Br. Faux Latin, pl. 57. cites 14 H. 6. 13. 14. 

Where Diſſeifin or 7 reſpaſs is done to a Feme ſole, in Writ to be brought thereof by the Baron and the 
Feme after the Marriage, he need not put Dum ſola fuit but in the Count. Thel. Dig. 117. Lib. 10. cap. 
26. S. 24. cites Hill. 21 H. 6. 33. and ſays ſee 7 H. J. 2. and the Regiſter, Fol. 95. But the Writ ſhall 
be Diſſeiſivit eam, or Bona ipfius la Feme cepit &c. Cites Nat' Brev. 87, _ 

If a Feme be diſſeiſed and takes Baron, they ſhall have Writ Quod diſſeiſtvit the Fems dum ſola fuit, 
Br. Parnor de Profits, pl. 22. cites 4 E. 4. 17.— Br. Faux Latin, pl. 167. cites S. C. 
Thel. Dig. 116. Lib. 10. cap. 26. S. 21. cites 8. C. and 14 H. 6. 13. 


17. e infeoffed a Feme ſole, who took Baron. The Writ againſt Writ of 
them /ball be, that the Feme enter d by the Diſſeiſor, and not that both £"#"y againſt 


aron 


enter d by the Diſſeiſor, and yet good by Award. Br. Faux Latin, pl. x, * 
103. cites 39 E. 3. 25, 26. poſing their 
| | : ntry b 

ſuch a one, was abated becauſe the Baron found his Feme ſeiſed. Thel. Dig. 116. Lib. 10. cap. 26.8. 4. 
Cites 4 E. 3. It. Derb. Brief 144. 39 E. 5. 33. 7 H. 4. 17. 13 R. 2. Brief 647. 

If a Hrit be to be brought againſt the Baron, of Lands which he has by bis Feme, the Writ ſhall be 
that the Wife enter d by I. N. and not that the Hushand and Wife enter'd by J. N. Br. Cui in Vita, pl, 
26. cites 7 H. 7. 1. 2—Br. Faux Latin, pl. 77. cites 7 H. J. 2. S. C. 


18, In Waſte by Baron and Feme, upon a Leaſe made by the Feme before Writ of 
Marriage, the Writ was Ad Exhereaationem of the Feme; and adjudg'd T; aſte 4 5 
good. Thel. Dig. 116. Lib. 10. cap. 26. S. 14. cites Paſch. 42 E. Ein ef che 


3. 18. | Heritage of 
; ; the Feme, 
9 855 ad Exheredationem ipſorum, was abated. Thel. Dig. 116, Lib. 10, cap. 26. S. 20. cites Mich. 


19. Treſpaſs by Baron and Feme of Aſſault to the Feme, and Impriſon- Thel. Dig; | 
ment till the Baron made Fine ad Damnum ipſorum, and "the Wrir and = 5. Tn 
Count awarded good, ad Damnum ipſorum &c. Br. Baron and Feme, cis g C.“ 
pl. 21. cites 46 E. 3. 3. . and Mich. 


| | 6 E. 3. 276. 
r. Count, pl. 29. cites S. C & S. P,———Br. Treſpaſs, pl. 52. cites S. C. Br. Faux — 
2 cites 46 E. 3. 2. 3. S. C. | 
In Treſpaſs for beating the Wife ad Damnum ipſorum, it was moved in Arreſt of Judgment, that it 
ought to haye been to the Damage of the Baron, becauſe a Feme Covert cannot have Damages; bur 
2 per Cur, it is good, becauſe it is ſuch Action as may ſurvive to her alone; but otherwiſe it would not 
ve. Sid. 38) pl. 23. Mich. 20 Car. 2. B. R. Horton v. Byles. 2 Keb. 434. pl. 73. Hort's Caſe, 
S. C and per Cur. and all the Clerks, the Declaration could not be otherwiſe, becauſe the Action and 
Bbb Damages . 
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— 


Damages ſurvive, and in all Caſes of Survivor the Action may be laid ad Damnum ipſorum; and judg. 


ment for the Plaintiff - ——5. C. cited, and S. P. held per Cur. accordingly, and the Plaintiff . 
to arreſt his own Judgment for Expedition. 2 Ld. Raym. Rep. 1208, 1209. Mich. 3 Ann. Newt 


v. Harter. | | 
A Writ of Treſpaſs was brought by Husband and Wife for Battery of the Wife ad Damnum thſorum, 


and cites the Regiſter 105. But per Cur. that is not Law, and Judgment was arreſted for this Excep. 
tion in the principal Caſe. Comb. 184. Mich. 3 W. & M. in B. R. Baker v. Barber. Show. 345. 
Hill. 3 W. & M. in Caſe of Meacock v. Farmer, S. P. the Regiſter 105. was cited, but the Court 


did not regard it. 


20. Where a Feme is Leſſee 2 Years, and does Waſte, and afterwards 
the Term is expired, and ſhe takes Baron, the Writ of Waſte ſhall be Oe 
the Feme tenuit, and not Quas the Baron and Feme tenuerunt. And ſo it 
ſhall be where ſhe holds for Term de Auter Vie, and Cefty que Vie dies, and 
ger 8; takes Baron, the Writ ſhall be Quas the Feme tenuit ; but if 

nd be leaſed to a Feme for her Life, and ſhe leaſes over her Eftate, and af. 
terwards takes Baron, the Writ ſhall be Quas tenent. Thel. Dig. 11). 
Lib. 10. cap. 26. S. 28. cites Mich. 46 E. 3. 25. 

21. Dum fuit infra /Etatem againſt Baron and Feme, ſuppo/ing their En. 

try after the Demiſe that the Demandant made to the Feme, The Writ 
was abated ; for 1t appears that the Leaſe was made to the Feme. 'Thel, 
Dig. 116. Lib. 10. cap. 26. S. 16. cites 46 E. 3. Brief 977. And adds 
Quzre; for it may be that the Leaſe was made during the Coverture, 
which they enter'd after the Demiſe, and there the Entry of both ſhall le 
ſuppoſed, and cites Trin. 7 H. 4. 17. 
22. In Afjſe by Baron and Feme it was pleaded, that ſhe was eſpouſel 
to another, and the Eſpouſals continued a long Time after, which other is 
get alive; to which it was replied, that ſhe at the Time of thoſe Eſpouſals 
was only 3 Tears old, and this other of / Tears; and that ſhe afterwards 
being of the Age of 20 Tears took to Baron the Plaintiff, and that ſhe never 
aſſented to the firſt Eſpouſals, and ſo is ſhe his Feme. Thel. Dig. 119. Lib. 
II. Cap. 2. S. I1. Cites Paſch. 49 E. 3. 17. 49 Aſſ. J. but nothing was 
ſaid further at this Time. But afterwards Mich. 50 E. 3. 19. the Affiſe 
was awarded to try whoſe Wife ſhe is. 

23. So in Aſſiſe by Baron and Feme, or Debt or Treſpaſs, Not his Fenn 
is a good Plea to the Writ, But in Dower, and Appeal of the Death if 
her Baron, it ought to be Ne unques accouple in lawtul Matrimony with 
the Deceaſed. Thel. Dig. 120. Lib. 11. cap. 2. S. 12. cites Mich.) 
H. 6. 13. $0 E. 3. 15. | 

24. In Appeal by Baron of the Raviſhment of his Feme, upon the Statute 
of R. 2. it was pleaded that ſhe was never accoupled to him in lawful 
Matrimony, and this Plea was accepted, and W rit to the Biſhop to cer- 
tity. Quære if of Neceſſity. Thel. Dig. 120. Lib. 1 1. cap. 2. S. 13. 
cites Mich. 11 H. 4. 13. | 

25. A Feme married infra Annos Nubiles ſhall not maintain Writ, 
leaving out her Baron; Per Newton. Thel. Dig. 120. Lib. 11. cap. 2. 
S. 21. cites ) H. 6. 12. 

Thel. Dig. 26. Baron and Feme leaſe for Years, the Baron may have Debt without 


85. Lib. % counting of the Death of his Feme. Br. Count, pl. 83. cites 9 H. 6. 11. 
cites 8, C. that the Count was of a Leaſe made by him and A. nuper his Feme, and held good, without 


ſaying that ſhe was dead. 


27. In Cui in Vita by Baron and Feme, the Writ was, Ollod reddat 70. 
& A. Uxori ejus ＋ fuit Uxor Ro. &c. que clamat tenere ſibi & Heredi- 
bus de Corpore diffi Ro. exeuntibus ex dimiffione WilP qui ipſum A. & præd. 


Ro. quonaam Virum &c. inde {eaf avis &c. and held good, not withſtand. 
ing that ir may be intended that the Baron by the Word (bi) claimed 
the Eſtate to himſelf for Life with his Feme ; but becauſe ir appeared 
that the Fcoffment was made to the Feme, and to her firſt Baron, the 
Writ was FF good. Thel. Dig. 116, 117. Lib, 10. cap. 26. 8. 
18 H. 6. 24, | 


23, Cites Mic 
4 28, In 


8 ow * * * 1 2 2 4 * * * - 1 9 4 * — K : 4 
— — OI „ » et ad A | . 
e _ ö 6 . p . * *, 1 g 9 F- 4 4. = * 1 WL { 4 * Y 2 : 5 


* 
* 
* 
* 
* 
4.2 
1 
3 
# 
—_ 
by 
. 
* . 
* 
* 
1 l 5 
| 
« 
| 


Y 
=. 
= 
* * 0 
k 
, 
"x 
3 
3 . 
1 4 
We 
N 
28 
3 1 
i 
4 
i 
x 
b 
1 
_— 
. 
r 
4 
2 


Cap. 26. S. 27. cites Hill, 15 E. 4. 17, 
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28. In Treſpaſs the Writ was general by the Baron and Feme, Quod Br. Faux 
Clauſum of the Feme fregit et Blada ejuſdem Feme depaſtus fuit &c. and * 
did not ſay dum ſola fuit, where Feme covert cannot have Property with- 11. 
out the Baron, and the Declaration was dum ſola fuit, and therefore the Thel. Dig. 
Writ good; and the Regiſter is accordingly that the Writ ſhall be ge- 86. Lib.g. 
neral, and the Declaration ſpecial, as above. Quod Nora. Br. Gen. C 7 S. 16. 


a Cites S. C. 
Brief, pl. 7. cites 21 H. 6. 30. but ſays ſee 


| | 14 H. 6. 14. 
and ) H. J. 2. held contra.- In Treſpaſs by Baron and Feme, Quod clauſum of the Baron and Fems 
e Bona & Catalla ſua, apud D. cepit &c. and counted that the T1 reſpaſs was done to the Feme dum ſola 
fuit. The Defendant pleaded Not Guilty, and was found Guilty, and pleaded in Arreſt of Judgment 
becauſe the Count did not warrant the Writ ; for there is a Special Writ in the Regiſter, Quod Bona 
& Caralla Uxoris cepit &c. and not Bona & Caralla ſua, and Count quod Bona Uxoris dum ſola fuir 
cepit &c. and it was ſaid there, that there is a Writ in the nw, pe or the Baron and Feme, Quod 
difſeifivit the Feme dum ſola fuit; but where there is no other Writ of Form but the common W rit, 
there the Wrir ſhall be general, and the Count ſpecial. Contra where there is ſpecial Form of Writ 
for the Matter; per tot. Cur. Br. General Brief, pl. 13. cites 7 H. J. 2. | 


29. In Treſpaſs againſt the Baron and Feme, it was agreed by all the 
Juſtices, and ſeveral Serjeants, that the Baron ſhall not anſwer without his 
Feme, but ſhall have Idem Dies, and if the be waived, then the Baron 
ſhall go quit; but /e one ſhall not anſwer without the other, by all. Br. 
Reſponder, pl. 2. cites 34 H. 6. 29. 

30. A Feme brought Treſpaſs of her Evidence and Charters taken ; the Quere, in 
Defendant ſaid, that after the Treſpaſs ſhe took Baron, who releaſed to * N 
= all Actions, and a good Bar. Br. Releaſes, pl. 88. cites 39 H. a1 be 
* 


taken as a 
Perſonal or Real. Br. Releaſes, pl. 88. cites 39 H. 6. 15. 


31. In Writ of Entry upon the Statute of Rich. by Baron and Feme; the 
Entry was ſuppoſed in Manerium ipſorum, and held good, without ſay- 
— Manerium Cris. Thel. Dig. 117. Lib. 10. cap. 26. S. 25. cites 
aſch. 4 E. 4. 13. 
32. A Feme Diſſeiſoreſs tock Baron, the Writ againſt them ſpall le A Writ ſap- 
Duod aiſſeiſiverunt the Plaintiff, and not Quod Uxor dum {ola fuit diſ- poling rhe 


| | \ Big 
ſeiſivit eum. Br. Faux Latin, pl. 10). cites 4 E. 4. 17. Le” 


. Both is good 
enough. Thel. Dig. 115. Lib. 10. cap. 26. S. 6. cites Mich. 19 E. 3. Brief 246. 20 E. 3. Brief 252, 
22 Aſſ. 87. Mich. 49 E. 3. 26. and 14 H. 6. 14. 


33. It was held, that a Man ſhall have Writ of Account againſt Ba- 
ron and Feme, Ouoñ reddat Compotum de tempore quo the Feme dum ſola fuit 
was Receiver or Bailiff &c. Thel. Dig. 117. Lib. 10. cap. 26. S. 26. 
cites Mich. 4 E. 4. 26. 
34. If a Feme indebted takes Baron, the Action againſt both ſhall be de- Br. General 


bent. Br. Baron and Feme, pl. 11. cites * 9 E. 4. 24. — 1 
cites 7 H. 4. 

2. S. P. for the Baron is now Debtor by the Marriage. * The Year-Book js, that the W rit 

ſhall be Debent E injuſte detinent, and that both muſt make their Law; for the Baron b marryin 


N made himſelf chargeable and Party to this Duty. —— 10 Mod. 163. Arg. cites S. C and 20 K. 


35. In Account by the Baron of Receipt by the Defendant by the Hands 
of the Feme of the Plaintiff, the Defendant may wage his Law; for the 

ron and Feme are one Perſon in the Law, and therefore it is the im- 
e 3 of the Plaintiff himſelf. Br. Ley Gager, pl. 54. cites 
15 E. 4. 16. . | "Wh 

36. In Reſcous brought by the Baron and Feme, the Writ was in Una 
Acra Terre obligata diſirictioni the Baron and Feme &c. and held good, 
notwithſtanding rhat he had the Rent in Right of his Feme; tor during 
the Coverture the Diſtreſs ſhall be to both. 'Thel, Dig. 117. Lib. 10. 


37. Where 
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Br. Faux La- 35. Where Debt is due to a Feme who takes Baron, who brings Action, 
— the Writ ſhall be Debet to both, and ſhall count ſpecially huw it was due tg 
So where ; the Feme dum ſola fuit. Br. General Brief, pl. 77. cites ) H. J 2. 

Feme is in- 

debted and takes Baron, and Debt is breught againſt them, the VMrit ſnall be debent; for the Baron is 
Debtor with her by the Eſpouſals. Ibid. 


* The Word 38. Dewer by the Baron and Feme, the Tenant ſaid, that the ff 
N. the e Baron had nothing after the Eſpouſals ; Priſt ; and the Demandant did nt 
kei. deny it, by which the Tenant prayed that they ſhould be barr'd; & 
Brooke is u., Oy - | f 3 
(Feme) but non allocatur ; for this ſhall be Prejudice to the Feme after the Death 
in the Year- of the “ Baron, by which they acknowledged to the Tenant by F ine, 
Book it i and the Feme was examined; Quod Nota; for ſhe ſhall not be examin. 


— on Rena ed upon a Confeſſion of Action, therefore non recipitur ; Note the Di- 


is not intel- verſity. Br. Baron and Feme, pl. 20. cites 44 E. 3. f 10. 

ligible. | | 

+All the Editions of Brooke are as here viz. 44 E. 3. 10. but it ſhould be 44 E. 3. 12.[b. pl. 22.] ard 
the Tenant pray'd that the Confeſſion be enter'd ; ſed non allocatur. 


39. The Baron ſhall have Action for Battery of his Feme, without 
ſaying Per quod &c. Per Frowike, Kingſmill, and Fiſher J. Br, 

| Treſpaſs, pl. 442. cites 20 H. . 5. 
Cro. E. 96. 40. Baron and Feme, and J. S. brought Treſpaſs Quare Clauſum fregit 
pl. 10. Paſch. Herbam ſuam meſſuit & fenum ſuum aſportavit ad damnum ipſius the 
% 2 0" Baron and Feme, and J. S. and held the Declaration good; for though it 
8 Cafline, is not good for the Hay, yet Clauſum fregit & Herbam meſſuit makes it 


S. P. and good. Le. 105. pl. 140. Mich. 30 Eliz B. R. Wilkes v. Parſons, 


Cites 8. C. 

and though it was objected that the Feme could not join for the Hay, becauſe it was a Chattle ſeyercd 
from the Inheritance and veſted in the Baron; yet the clear Opinion of the Court was that they may 
well join, for as they may join in "Treſpaſs of Clauſo fracto and cutting their Graſs, ſo they may for 
the Hay coming of it; and adjudged accordingly.— But Wray ſaid if it had been for taking 20 Loads 
of Hay without ſaying Inde provenient it is otherwiſe; becauſe it may be intended Hay lying on the 
Land before, for which they cannot join. Ibid. S. C. cited. D. 305. b. Marg. pl. 59. as ad- 


judged accordingly. 


5 Rep. 36. 41. In Debt againſt Baron and Feme upon a Bond by the Feme dum ſult, 
©. Too the Writ ought to be in the Debet and Detinet ; for the Baron has the 
& S. P. © Goods of the Feme in his own Right; Per Cook, and ſo is the Regiſter 
agreed ac- 140. 3 Le. 206. pl. 263. Paſch. 30 Eliz. B. R. Walcot v. Powell. 
cordingly 2. It an Obligation be made to a Feme Covert, and the Baron diſagrees 
Per tot. Cur. to it, the Obligor may plead Non eff Fadum; for by the Retuſal, che 
Obligation loſes its force and becomes no Deed. 5 Rep. 119. b. Trin. 
2 Jac, C. B. in Whelpdale's Caſe. 
43. In Trover and Converfion brought againſt Husband Wife; It was 
objected that the Converſion ſhould be laid only in the Baron, for the 
Feme cannot have any Property; but it was anſwered that this Action 


hy is not founded upon any Property, but upon the Poſſeſſion only, and the 


Point of it is the Converſion, which is a Tort which the Feme may be 
charged with as well as in Treſpaſs or Diſſeiſin; but they cannot bring 
Trover and ſuppoſe the Poſſeſſion in themſelves, becauſe the Law trant- 
fers the whole Intereſt in Point of Ownerſhip to che Husband, according 


to 21 E. 4. 4. Quod fuit conceſſum per tot. Cur, Yelv. 165. Mich. 


7 Jac. B. R. Draper v. Fulkes, | 

44 In Treſpaſs brought by Husband and Wife for breaking the Cloſe of thi 
Husband, ad damnum eorum ; after Verdict, it was moved that the De- 
claration was not good nor aided by the Statute; and adjudged accotd- 


ingly. Cro. J. 473- pl 4. Paſch. 16 Jac. B. R. Marſhall v. Doyle. 
| 45. In 
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5. In Treſpaſs by Baron and Feme. The Declaration was of an Aſ- 3 236. 
mule and Battery made to the Feme, and alſo that the Defendant alia — 1650. 
Enormia eis intulit; it was moved that this was ill, for the Word (eis) Lord 8. P. 
muſt relate to both, and therefore the Feme could not join for an Injury being moved 
done to the Baron. But adjudged and affirmed in Error, that theſe in Arreſt of 
Words are only in Aggravation and Damages, and not Material, nor Indgment as 

i : . +14 ill, becauſe 
do they alter the Subſtance of the Declaration. Cro. J. 664. pl. 16, Hill. 


, the Wron 
20 Jac. B. R. Thomlins v. Hoe. being Perſo- 


| : nal only to 
the Feme, could not be ſaid to be done to the Baron; and to this Roll Ch. J. agreed. 


46. Treſpaſs by H usband and Wife for breaking the Cloſe of the Huſ- In Treſpaſs 
hand, and for Battery of the Wife, ad damnum ipſorum. The Detendant brought by 


: ; Baron and 
to the Breaking of the Cloſe, pleaded Not Guilty; as to the Batery peme of thei 
juſtified. The firſt Ifſue was found for the Defendant. The 2d, for Cloſe broken 


the Plaintiff, It was moved in regard it was found againſt the Plain- and Corn car- 
tiff for the Iſſue in which they ought nor to join, that the Verdict has ved ag, 


diſcharged the Declaration for that Part which is ill, and it is good for — 


the Reſt. And of that Opinion was Lea Ch. J. and Doderidge ; the Plain- 
but Haughton & Chamberlain e contra. For that the Declaration tiffs. Error 
being ill in itſelf in its Subſtance, the Verdict ſhall never make it good 3004 _—_— 
and therefore Adjornatur. Cro. J. 655. pl. 5. Hill. 20 Jac. B. R. Buck- that heb 


t that the 
ley v. Hale. Feme ought 


' not to join 
becauſe ſhe had no Property in the Corn; and ſudgment was reverſed. Cro. E. 133. pl. 10. Palch, : [ 


Eliz. B. R. Arundel v. Short. D. 305. b. Marg. pl. 59. cites 8 C. and that judgment was reverſed, 
becauſe Feme Covert cannot have Corn in Common with her Baron; and if it had been, that the Corn 
had been to them in Common before the Coverture, it ought to have heen ſhewn ; for a Declaration 
ought to have a General, and not a Special Intendment. So of Battery and taking of a Horſe, ad 
Damnum ipſorum ; after Verdict it was objected that they ſhould have brought ſeveral Actions, be- 
cauſe the Wrong is ſeveral, and therefore Judgment was ſtay'd till the Plaintiff ſhould move. Sty. 129. 
130. Mich. 24 Car. Stradling v. Boreman. S. P. adjudged againſt the Plaintiff. Her. 2, Paſch. 3 


_ C. B. Thomas v. Newark. See Keb. 944. pl. 2. Hill. 17 & 18 Car. 2. B. R. Collingwood v. 
Biſhop. | 


47. An Avowry is made upon the Husband and Wife, where the Wifz 
is the Tenant ; in this Caſe no Diſclaimer lies, for the Wite cannot be 
examined in this Caſe, and rhe Husband Diſclaimer ſhall not hurt the 
Wite for her Freehold or Inheritance, any more than his Conteflion 
ſhall. Jenk. 143. pl. 97. | 


48. In Action on the Caſe brought by Husband and Wife as Admini- 


ftratrix, the Declaration was ad reſpondend” to the Husband and Wife, Cui 


the Adminiſtration of the Goods &c. was granted; in Error brought this 
was aſhgned tor Error that it was uncertain to whom (Cui) ſhould relate. 


Bur it was held good, becauſe (Cui) is intended of the Wife laſt before 
mentioned. Lat. 212. Paſch. 3 Car. Walter v. Hays. 


49. Treſpaſs &c. againſt the Defendant, brought by the Husband and If Husband 
Wife, for beating the Wife and taking the Goods of the Husband only, ad and Wife 


Damnum ipſorum 3 it was objected againſt the Declaration, that the Wife bring an Ac 


cannot join for a Treſpaſs done to her Husband alone, but he ought to paſs . 2 


1 in a Treſpaſs done to her alone; and judgment tor the Plaintiff. ing the Wiſe, 


et. 2. Paſch. 3 Car. C. B. Thomas v. Newark. he may de- 


clare of a 
Treſpaſs done to him, ad Damnum ipſius the Plaintiff; Per Crook & Ye!verton J. Het 2. Paſch. 3 Car. 
C. B. Thomas v. Newark. 


30. Caſe in Nature of a Con piracy was brought by Husband and Jo. 340. pl. 
ife, for cauſing them to be indifted of Felony falſely and maliciouſiy, and 8 200m 
to be 4 in Priſon till acquitted, ad Damnum ipſorum &c. After Ver- ſuſtices 
on and Judgment for the Plaintifts, Error was brought and aſſigned, held that 
cauſe it was Ad Damnum ipſorum, whereas a Wife cannot join with they could 
her Husband for Damages, becauſe it is ſeveral to either of them; and n 12 he 
_ * © of the Tort 
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done to the of that Opinion was Berkley J. but Croke J. held the Contrary, be. 
1 * cauſe the Action is grounded upon one entire Record in which they were both 
4. for injured, and they may join if they will, or the Husband may have an 
conſpiring to Action alone for it, that he was damnified; W 71 cœteris ab. 
indict the ſentibus. Cro. C. 553. pl. 8. Trin. 15 Car. B. R. Dalby v. Dorthall. 


Feme, they 
might join well enough; but Crooke J. ſeemed e contra. 


51. Husband and Wife as Executrix, brought Trover and Converſion of 


the Goods of the Teftator ; after a Verdict, it was moved that the Declz. 
ration was of a joint Poſſeſſion of Goods by Husband and Wife, and Da. 
mages are given to them jointly, whereas the Goods properly belonged 
only to the Wife as Executrix ; but Roll J. anſwered, that the Poſſeſ. 
fion of the Wife as Executrix was alſo the Poſſeſſion of her Husband 
and ſo the Damages recovered ſhall be to the Eſtate of the Teſtator, and 
ſo may concern them both. Sty. 48. Mich. 23 Car. B. R. Fremling 
v. Clutterbook. 

52. Debt by Baron and Feme upon a Bond made to the Feme dum ſola, and 
the Declaration was ad Damnum ipſorum. It was moved that it 
ſhould have been ad Damnum of the Baron only ; bur adjudged good, 
for it was a Damage to the Woman, the Money not being paid ro her 
when ſhe was ſole, and being now married, it is a Damage to the Hu. 
band. Sty. 134. Mich. 24 Car. B. R. Anon. 

Keb. 784. 53. In Treſpaſs by Husband and Wife, for beating her and tearing her 
pl. * C. Coat, ad Damnum ipſorum; after a Verdict, it was moved that as to the 
4 ba tearing the Coat, which is the Goods of the Baron, the Action ſhould 
ur. that be in the Name of the Husband alone, and Judgment was ſtayed ; for 
ſeveral Ac- by Twiſden J. ſhe cannot have Action after her Baron's Death for the 
tions ſhould tearing her t. Sid. 224. pl. 14. Mich. 16 Car. 2. B. R. Staunton 


—— _ v. Hobart. 


But Wind- | | 
ham e contra, conceived this only a Conſequence of the Battery, and not like Trover, which ought to 


be only Ad Damnum, or Ad Uſum ipfius; and were this only for taking the Coar, it ought to be Ad 
Damnum ipfius.; Adjornatur. 


54. In Action of Battery by the Husband and Wife, for Impriſonmen 
of the Wife till he paid 10 l. ception was taken becauſe the Concluſion 
was Ad Damnum ipſorum ; Sed non allocatur, and Judgment for the 
Plaintiff, 2 Keb. 230. pl. 4. Trin. 19 Car. 2. B. R. Brown v. Tripe. 

55. Where-ever the ages do ſurvive the Declaration may be Ad 

Damnum ipſorum ; Per Cur. 2 Keb. 434. pl. 71. Mich. 20 Car. 2. B. R. 

in Caſe of Atwood v. Payne. 

Mod. 9. pl. 56. Indebitatus Aſumpſit againſt the Husband pro diver/is Mercimoniis 
27.8 * Sc. ſold and delivered to the Wife to the Uſe of ber Husband, it being fir 
Slat, wearing Apparel. It was moved in Arreſt of Judgment, that the De- 
Sid. claration being that the Sale was to the Wife, tho” it was to the Uſe 
425. Pl. 10. of her Husband, was ill; but the Court held, it being for her Apparel, 
S. C and the and that ſuitable to her Degree, the Declaration was „ and that the 


| Cont we Husband is chargeable. Vent. 42. Mich. 21 Car. 2. B. R. Dyer v. Eaſt. 
2 Keb. 554 


tion well | | 
enough, it being laid to be to the Uſe of the Baron, and ſo found by the Verdict. 

pl. 41. S. C. and the Court faid it was agreed, in the Caſe of Panby v. Scott, that the Husband wa 
chargeable for neceſſary wearing Apparel, tho* not againſt his Prohibition, or upon an Elopement, and 
ſo the Court ſaid now, and that this ſhall be intended to the Uſe, unleſs the contrary appears upon the 
Evidence, but in Trover it muſt be ſpecially alleged to his Uſe, and not Ad Uſum ipſorum ; and Judg- 


ment for the Plaintiff. 


3 Keb. 151. 5. In Avowry as Bailiff to Baron and Feme for Rent arrear, he being 


- 9 ſeiled in her Right. The Plaintiff demurred ſpecially, becauſe 3 
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not averred that the Feme 1s living ; bur by Hale, the aretro exiſten' jor a ur, Lut 

is quaſi an Averment of the Life of the Wife, and atter Verdict, or on a 3 

General Demurrer it had been good, but doubted if it is ill on ſpecj,łn Y . 1 

Demurrer; but 'Twiſden and Wild held it good on a ſpecial Demurrer, becauſe the 

and Judgment for the Avowant. 2 Lev. 88. Paſch. 25 Car. 2. B. R. — 1 

3 5 d; ſed 

g. In Indebitatus by Baron and Feme, as the Adminiſtrator of F. J. on n 4 

A as Adminiſtrator, and Arrearages found to Baron and LA Ad- 9 

miniſtrators, & ſuper ſe aſſumpſerunt to Baron and Feme as Adminiſtrators; 

the Defendant demurred, becauſe this would ſurvive to the Husband, 

and it is not ſaid that the Debt was due to the Wife as Adminiſtratrix ; 

ſed per Cur. this is well enough, and Judgment for the Plaintiffs 3 

Keb. 396. pl. 96. Mich. 26 Car. 2. B. R. Harvey v. Halſtead. . 
59. Debt ayes Fudgment by Husband and Wife, in which they de- 3 Keb 312: 

clared, that C. recovered 90 1. and made the Feme, Plaintiff, Executrix, ites . 


by, gg 
and died, and that (he took to Husband Quendam Philippum Bic kerſtaſße = 1 th 


&c. The Defendant pleaded, that the Plaintiffs never were married, miſprinted 
and upon a Demurrer the Declaration was adjudged ill, becauſe Ouen- — _—_ 
dam Philippum ſhall not be intended the Plaintiff Philip, according Plaintiff had 
to Dyer, * b. [pl. 39. Trin. 6 E. 6.] 2 Lev. 207. Mich. 29 Car. 2: leave to diſ- 
B. R. Phi ip Bickerſtaffe & Ux. v. Peircy. continue. 
60. Husband and Wife brought an Action on the Caſe for theſe Words So for ſaying 
ſpoke of the Wite, She is a Whore, (be is my Whore, and concluded Ad mat 3 
5 rum. After a Verdict tor the Plaintiff, it was objected in 9 —4 3 
Arreſt of Judgment, that the Words were not actionable without ſpe- Bawdy-houſe, 
cial Damages laid, and that the Concluſion Ad Damnum ipſorum was the Conclu- 
ill ; but it was anſwered, that it was good, becauſe it ſhe ſurvives the = was Ad 
Damages will go to her, and that ſo are all the Precedents. n 


; 'Fhree forum; 
Juſtices held che Concluſion was as it ought to be, bur Withens J. e con- Brampſton 


Ch. T. held 
the Conclu- 


for the Damage of the Wife is the Damage of the Husband. Mar. 212. pl. 249. Trin. 18 
bers v. Ryley. 


tra, 3 Mod. 120. Hill. 2 & 3 Jac. 2. B. R. Baldwin v. Flower. 
fion 


Car, 


61. In Debt upon Bond brought by Husband and Wife, the Defen- Show. 50. 
dant pleaded Ne unques Accouple in loyal Matrimony. The Plaintiff de- wag _ d 
murr'd, and had Judgment, becauſe ir alters the Trial; for inſtead of ping _— 
trying per Pais, it puts the Trial on a Certificate from the Ordinary; Comb. 131. 
and alſo it admits a Marriage, but denies the Legality of it, whereas S. C the Plea 
2 Marriage de Facto is ſufficient, and whether legal or not is not ma- If 2djudg'd 
terial. 2 Salk. 437. pl. 1. Trin. 1 W. & M. in B. R. Allen & U x. v. 488 5 


Grey. Ouſter was 


awarded; 


but per Holt Ch. J. a Plea that they were not married, or not covert in Marriage, would be good. 


62. Tyover by Husband and Wife, and declared, Quod cum Paſſaſſtonat 


fuerunt the Defendant converted them, ad Damnum ipſorum &c. This 


was held ill after Verdict, becauſe the Poſſeſſion of the Wiie is the 


Poſſeſſion of the Husband, and fo is the Property, and ſo the Conver- 
hon cannot be to her Damage. 1 Salk. 114. pl. 1. Mich. 4 W. & M. 
in B. R. Nelthrop & Ux. v. Anderſon. | 

63. In Aſſault and Battery by Baron and Feme, the Defendant plead- So in Caſe 
ed Ne unques Accouple &c. but held ill; for it cannot be tried at Com- py B.reuand 
mon Law, the Jurisdiction whereof ought not to be taken away in Per- (aufe = ; 
ſonal Actions. Comb. 443. Paſch. 30 W. 3. B. R. Jones's Cale. =, 


to the Feme 
. before Mar- 
e the Defendant pleaded ſuch Plea, and Plaintiffs replied, that they were married at ſuch Time 
and Place, the Plaintiffs had Judgment on Demurrer ; for per Cur. in ' perſonal Actions (as this was) 
it was right to lay the Matter upon the Fact of the rigs, to make it iſſuable and triable by a Ju- 
Ty, and not upon the Right of the Marriage, as the Defendant has done in his Plea, and as it ought 10 


% 
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de done in Appeals and Real Actions. 3 Salk. 64. pl. 4. Mich. 11 W. 3. B. R. Machell v. Garrett. 
12 Mod. 276. Michell v. Garret, S. C. accordingly. 


2 Ld. Raym. 64. Treſpaſs and falſe Impriſonment by Baron and Feme, for Impriſon. 
Rep. 1031. ment of the 1 eme, Per quod Negotia Domeſtica of the Husband remanſe. 


accordingly, tifls it was objected in Arrett of Judgment, that there being a ſpecial 
Niſi &c. and Damage laid to the Husband, the Action ſhould have been brought b 

oO" J- him alone; but it was held good, becauſe Matter may be laid tor Ag. 
wands ws | no en of Damages, for which no Action would a As breaking his 


intend any Houſe, and beating his Daughter, and yet Treſpaſs will not lie for beat. 
Evidence to ing his Daughter; and the Plaintiff had Judgment. 1 Salk. 119. pl. 


be e cz 12. Hill. 2 Ann. B. R. Ruſſel v. Corne. j 

to the ſpecial N 

Damage to the Husband ; but only admitted Proof as to the Battery; and that in this Caſe the Gift of 3 

the Action is not the Per quod; but if the Husband had brought the Action, then it would have 14 

been the Giſt; and Holt Ch. 1 ſaid, that if ir had been Per quod Conſortium amiſit, the Wite could K 9 
L 


not have been joined. 6 Mod. 127. S. C. adjudged for the Plaintiff, Niſi &c. 


65. In an Action of Battery brought by the Husband and Wife fer a 
Battery upon them, ad Damnum ipſorum, and for that Reaſon, after a 
Verdict for the Plaintiffs, the Judgment was arreſted, 6 Mod. 149. 
Paſch. 3 Ann. B. R. Cole v. Turner. 
Becauſe ſhe 66. A Feme covert was arreſted by the Name of Minors, and gave Bail 
may plead by that Name, in an Action of Debr upon a Bond, and atterwards the 
Faftum it Plaintiff declared againſt her by that Name, and then ſlie pleaded a 
being the Miſnoſmer; Adjudged, that whatever a Bail-Bond may do in other Ca- 
Bond ofa fes, yet in the Caſe of a Feme covert it hall not p70 her to plead a Mil- 
4 8 noſmer. 1 Salk. 7. pl. 17. Mich. 3 Ann. B. R. Linch v. Hook. 
SC. ? © 67. An Indifment was for entering into a Wood, and cutting down 20 
Aſpes and 30 Oaks, and they demurred, becauſe it is ſaid the Gods and 
 Chattels of the Husband and Wife, which is repugnant, becauſe Trees 
growing belong to the Inheritance; Per Holt Ch. J. we may under- 
ſtand the Husband and Wite to be Jointenants, and reject the Bona & 
Catalla. Judgment was forthe Queen, Holt's Rep. 353. pl. 11. Trin. 
6 Ann. the Queen v. Harris. 
68. Action of Aſſault and Battery is brought by the Husband and 
Wife ; the Declaration ſets forth, that the Defendant ſuch a Day &c. aſ- 
. faulted Eleanor the Wife, and driving a Coach over her, _ her &c. 
O ratione inde the Husband laid out diverſas denar Summas tor the Cure 
&c. & af enormia 1iſdem intulit ad grave Damnum ipſorum. Powell J. 
ſaid, that where Husband and Wife join in Action of Aſſault and Bat- 
tery for beating both, it is wrong; but may be helped by a Verdit? ſepa- 
rating the Damages, and here the Gift of the Action is only beating of 
the Wife, and the Ratione inde is only in Aggravation of Damages. As 
ro the Alia Enormia, it is too general to ſuppoſe Damages given tor it. 


If the Ratione inde had been left out, the Surgeon's Bill might have * 
been given in Evidence in Aggravation of Damages. judgment pro Ple 
Quer Holt abſente. 11 Mod. 264. 265. pl. 3. Hill. 8 Ann. B. R. Todd it i 
& Ux. v. Redford. 8 Bar 

for 


1 3 (D. b) 


Baron and Feme. 


(D. b) Pleadings and judgment in Actions againſt Ba- 


ron and Feme. 


L N Replevin againſt a Feme, ſhe was not received to plead that ſhe 
| was Covert and Feme to ſuch a one the Day of the Writ purchaſed af- 
ter Prece Partium. Thel. Dig. 119. lib. 11. cap. 2. S. 1. cites Hill. 4 E. 


115. | 
' 2. To Aſſiſe the Baron pleaded Fointenancy with his Feme, and had 
Proceſs to bring in his Feme ; quod nota, and the came and join'd, and 
maintain'd the Exception. Br. Proceſs, pl. 94. cites 16 Aſſ. 8. | 

3. Entry againſt Baron and Feme, ſuppoſing the Entry ot the Feme only. Thel. Dig. 
The Tenants ſaid that they both enter d by Foint-purchaſe &c. and held a 177 voy" I; 
good Plea, without traverſing the Entry of the Feme only. Thel. w 2 ** 
Dig. 176. Lib. 11. cap. 54. S. 34. cites Mich. 18 E. 3. 35. Hill. 33 E. 


Brief 
914. that it is no Plea to ſay that the Baron and Feme enter'd, without traverſing that ſhe 14 not enter 
ſolely. 


Where the Entry of both is ſuppoſed, it is o Plea to ſay that he found the Feme ſeiſed, without traverſing 
that both enter d. Thel. Dig. 177. Lib. 11. cap. 54. S. 47. cites Mich. 13 R. 2. Brief 647. 


4. Where the Baron is eftopp'd to plead Non-tenure, his Feme ſhall be Br. Journes 
eſtopp'd alſo. Br. Baron and Feme, pl. 52. cites 24 E. 3 &c. pl. 17. 


F. The Baron ſhall plead the Miſnoſmer of his Feme. Thel. Dig. 193. 28 4 
Lib. 13. cap. 1. 8. ). cites 30 Aff. 16. | 8 
6. In Detinue Garniſpment iſſued againſt one Eliz. and others, Execu- 
tors of ſuch a one &c. Eliz. came and ſaid that ſhe is Covert with ſuch 
a one, and was the Day of the Writ purchaſed &c, and held a good Plea 
3 her Mouth. Thel. Dig. 120. Lib. 11. cap. 2. S. 18. cites Hill. 21 
6. 29. 
7. Where a Feme who is eſpouſed in Ireland, or in France, is abiding in 
England, and is impleaded, the may plead that ſhe was Covert the Day of 
the Writ purchaſed with ſuch a one, her Baron; per Littleton. Thel. Dig. 
120. Lib. 11. cap. 2. S. 14. cites Paſch. 18 E. 4. 4. | 
8. The Husband alone cannot demur tor his Wife, by the Opinion of 
| the Court. Toth. 136. cites 36 Eliz. Sturling v. Green. | 


9. The Feme cannot diſa vor the Suit of her and her Baron. Br. Baron S. P. Br. Co. 


and Feme, pl. 5. cites 39 E. 3. 1, Fee 
| I. 
10. A Feme may plead to the Writ that {be is the Feme of F. not named Br. Brief, 
Feme, Br. Baron and Feme, pl. 13. cites 42 E. 3. 23. \ 8 cus 


So where it is againſt J. and A. his Feme, ſhe may ſay to the Writ that ſbe is not Feme of J. but the 
Baron ſhall not have Te bi but the Feme herſelf, Be. Baron and Feme, pl. 13. cites 21 2 


Aſſumpſit was brought againſt the Defendant as an unmarried Woman. She and her Husband 11 
in the following Manner, to wit, And F. H. and A. bis Wife, late the ſaid A. Garlict, and introduce the 
Plea with the Arrive, and then 2 that the ſaid A. Non- aſſumpſit. Plainrift ſigned Judgment, as 
if there had been no Plea in the Cauſe, which was ſet aſide upon hearing Co on both Sides. 
Barnes s Notes in C. B. 169, 170. Eaſter, 7 Geo. 2. Amey v. Garlick. 8 | 


" 


11. Baron and Feme ſhall not be ſuffer'd ro confeſs Action in Dower ; 
8 there does not lie Examination. Br. Coverture, pl. 76. cites 44 
3. 12. | „„ AI ES; Fey 

12. In Quid Furis clamat againſt the Baron and Feme, they may 
deny the Deed which binds the Feme. Br. Baron and Feme, pl. 83. cires 
E 3. 34. and 45 E. 3. 11. accordingly. And. ſays ſee Firzh. Quid 
urls clamat 11 & 38, that Quid Juris clamat was maintain'd pgainft 
eme Covert. Ibid. © pace es . 
D d d | 13. In 
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13. In Ouid Faris clamat the Baron and Feme may confeſs a Deed that 
the Tenant holds without Impeachment of Waſte. Contra of an Infant in 
this Action. But in Per que Servitia a Feme Covert was not ſuffer d 10 

confeſs Acquittal ; for there does not lie Examination, and a Feme Co. 
vert ſhall nor be bound by her Conuſance but where ſhe is examined 
therefore quære of the firſt Caſe. Br. Coverture, pl. 67. cites 45 E. 3. 
33 E. 3. and 43 E. 3. in Nat. Brev. in the Addition of Quid Juris cla- 


mat & Per quæ Servitia. : 

14. In Entry in Nature of Afjiſe againſt Baron and Feme, the Bar 
pleaded Non-tenure for his Feme and Fointenancy for himſelf with a Stranger 
and good per Cur. and not double; for he ought to anſwer for both, 


Br. Baron and Feme, pl. 88. cites 10 H. 6. 22. 
br. Cover- 15. Feme Covert ſhall not be received to diſavow the Baron's Attornyy, 
ture, pl. 76. but he may make Attorney for both. Br. Baron and Feme, pl. 3. cites 


cites S. C. 33 H. 6. 31. 
In Battery 16. If the Feme comes and will plead other Plea than the Baron Pleads, 
againſt Ba- cr will confeſs, the ſhall not be received. Br, Baron and Feme, pl.). 


Fes the cites 33 H. 6. 43. 


Baron pleads , Oe 
one Plea and the Feme another, and Verdict for the Plaintiff as to both Iſſues, and Damages intirely 


given; bur Judgment was arreſted, becauſe Feme cannot 28 by verſelf, and becauſe Damages intim 
were given, and Repleader awarded. = 239. pl. 3. Paſch. 8 Jac. B. R. Watſon v. Thorp. 

In Action upon an Aſumpſit of the Wife dum ſola fuit, the Plea was enter'd, viz, Er predi&' j. N 
& Bridgeta, ven. & detend. vim & injuriam &c, & ipſa Bridgeta dicit quod ipſa Non-aſſumpſit, & hx 
&c. Et prædictꝰ querens ſimiliter. It was moved that a Plea of Feme Covert without the Husband is no 
Plea at all; and an Iſſue being joined and tried thereupon was ill, and not aided by any Statute of ſeo- 
fails; and of that Opinion was all the Court, and a Repleader awarded, Cro. J. 288. pl. 4. Mich, 

ac. B. R. Tampian v. Newſon. —— Yelv. 210. S. C. accordingly. 

A. brought an Act ion of Battery againſt the Husband and Wife, and 2 others. The Wife and one of 
the others, wit haut the Husband, pleads Not geilty ; and the Husband and the other pleaded Son Aſſault Dr. 
meſne, and tried; and alleged in Arreſt of Judgment, becauſe the Woman pleaded without the Hu- 
band, and the Judgment was ſtaid, and a Re leader alleged. Brownl. 235, 236. Trin. 14 Jac. Anon, 
And ſays that this Cafe was confirmed by a Caſe which was between Yonges and Bartram. 

In Error of a Judgment in Battery againſt Husband and Wife, the Husband and Wife quoad the Waurd- 
ing pleaded Not guilty. The Wife quoad the Battery juſtifies, and concluded with Et boc parata eſt ven 
ficare. The Court much doubted whether it was good; ſor the Husband ought to have joined with 
the Wife in that Plea, and would adviſe of it. Cro. C. 594. pl. 9. Mich. 16 Car. B. R. Watkinſen 


v. Turner. 


17. But the Baron cannot fourch by Eſſoign, if the Feme by Covin if the 
Plaintiff will appear ; and 4 both 2 Ie * and * — 1 at 
the Day, the Baron ſhall be condemn'd. Br. Baron and Feme, pl. 
cites 33 H. 6. 43. | 

18. In Treſpaſs of a Cloſe broken, the Defendant ſaid that the Plat 

' where &C. is one Acre of Land, of which he and Alice his Feme were ſeiſed 

in their Demeſne, as of Fee, before and at the Time of the Treſpaſs, and the 
Defendant enter d and did the Treſpaſs ; and Exception was taken, li- 
cauſe he did not ſay that they were ſeiſed in ure Uxoris or jointly; & non 
allocatur; for per Fineux Ch. J. it is ſuffictent for the Defendant to in- 

title himſelf to any Part of the Land, in whatſoever manner it be. Br. 

| Pleadings, pl. 84. cites 12 H. J. 24. 

* Without 19, Feme Covert ſhall not acknowledge Acquittal iz * Per que Servi- 

. tia, and yet may acknowledge Leaſe withoat Impeachment of Waſte it 

Examination Quid Furis clamat. Br. Coverture, pl. 84. 


Examination 
does not lie 


in this Action: Br. Per que Servicia, pl. 13. cites Hill. 5 E. 3. S. C. 


20. A Leaſe was granted to B. and F. his Wife for a Term of Var. 
B. died, and F. married W. and in n Fe fora Leafe W. the 
Plaintiff, ſet forth that he and bis Wife were poſſaffed ; but did mr ſay 1h! 
they were poſſeſs d as in Fure Uxoris, as he ought, becauſe ir is a Chattel 
Real, and the Feme furviying her Baron ſhall have it, and not the Exe- 
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Cutors ot the Baron, and therefore is not diveſted out of the Feme. 
Sed non allocatur; for true it is that the Baron and Feme are poſſeis'd, 
and the manner How they are poſſeſs'd is ſhewn, and ſo by conſidering 
che Whole together, the Manner of the Poſſeſſion appears, and conſe- 
quently ſufficient. Pl. C. 191. a. 1 Eliz, Wroteſley v. Adains. 

21. In Debt againſt Hausband and Wife he was outlaw'd, and his Wife 
waived. Afterwards ſve pleaded the Queen s Pardon. The Court held 
that ſhe ſhall be diſcharged of her Impriſonment; but the Pardon ought 
not to be allow'd, becauſe the cannot ſue out a Scire Facias againſt the 
Plaintiff, to make him declare upon the Original, without her Huſ- 
band ; and there was a Condition in the Pardon, viz. Ita quod ipſa 
ſtaret recta in Curia, which ſhe could not do without her Baron. D. 

271. b. pl. 27. Hill. 10 Eliz. Anon. 

22. Debt againit Husband and Wife, upon a Bond by the 1 dum ſola. 3 Le. 206. 

After Verdict it was moved, that the Writ was in the Detinet only, pl: 265. 
whereas it ſhould have been in rhe Debet & Detinet; tor the Marriage — SC 
was a Gift in Law of all the perſonal Goods to the Husband, and to his fv thy ſo 
own Uſe, and therefore Deber the Money due on this Bond, as well as is the Re- 
Detinet. Quod fuit conceſſum per ror. Cur. 5 Rep. 36. a. Trin. 30 giſter 149. 
Eliz. B. R. Walcorr's Caſe. 
23. Debt againſt Husband and Wife, for certain Barrels of Beer ſold to 
the Feme dum ſola tuit. 'They both waged their Law, and this Term 
both did ſwear according to the Form of the Oath. Note, the Husband 
did ſwear for the Debt of the Wife. Cro. E. 161. pl. 51. Mich, 31 & 
32 Eliz. B. R. Weeks v. Holms. 

24. Debt againſt | and M. Husband and Wife, as Executrix of her 
former Husband. The Detendants plead by Attorney thus, Er prædict 
& M. and that after Imparlance that they were divorced before the Writ 

bt. It was adjudged that the Writ ſhould abate ; for it ſhall be 
preſumed the Divorce continues, if the Contrary be not ſhewn ; bur if 
they had ſaid Er prædict' J. & M. Uxor” Gaz it had been an Eſtoppel. 
Cro. E. 352. pl. 6. Mich. 36 & 37 Eliz. C. B. Underhill v. Brook. 

25. In a Replevin the Husband, being ſeiſed in Right of the Wife, 
avow'd for Damage feaſant in his own Name, and that the others are his 
Servants &c. and this was ruled to be good, without ſhewing that they 
yore 2 to the Wife alſo. Noy 10). Hill. 1 Jac. C. . Harvey 
v. Cu . | 
26. Treſpaſs and Aſſault againſt Husband and Wite, ſuppoſing that they Brown. 209. 
bath beat den of 15 Peng. Upon Not guilty | 2 the Tory $ O. bur 
found that the Wife only beat the Mare, Williams and Crooke |, {aid that ome onry 
the Verdict is againſt the Plaintiff, becauſe it appears that his Action is tion of Yelv. 
falſe; for the Husband is not joined in ſuch Caſe but for Conformity on- —S. C. cited, 
ly, and that there is a Special Writ in the Regiſter to that Purpoſe ; and ſaid by 
and Judgment was given againſt the Plaintiff. Yelv. 106. Mich. 5 Jac. * . 
B. R. Drury v. Dennis. arme, Opi- 

Trin. 22 Car. 2. B. R. where in Battery againſt Baron and Feme the Jury fi me on 
5 and the Court gave Judgment for - 4 Plaintiff, Anon —S.P. * IA . 
tiff for per Cur. they may the otie guilty and the other not, and there is no Difference between 
this and other Caſes of different and ſeveral Treſpaſſors. Show. 350. Paſch. 4 W. & M. Dare v. 
White.———12 Mod. 19. S. P. per Cur. accordingly, Hare v. White, S. C. —S. P. admitted by 
Judgment, Cro. J. 203. pl. 3. Hill. 5 Jac. B. R. in Caſe of Hales v. White. | " "20 | 


—— _- 


27. A Verdict was againſt Husband and Wife in Ejectment. Aſter the In Action 
Niſi Prius, and before the Day in Bank, the Baron died. Adjudged that brought 
the Action continued againſt the Wife, and Judgment was entered 8 
againſt her alone. Cro. J. 356. pl. 12. Mich. 12 Jac. B. R. Rigley v. Wife, for 
Lee. | * | voy en 
, , 
after a Verdict ſor the Plaintiff it was moved, that the Writ was abated by th Death of the Hound 


CC 


——_—— 


1 Baron and Feme. 


after the laſt Continuance. The Court doubted ; but afterwards held that the Suit is not abated by 
the Husband's Death, ſhe being the only Tortteaſor ; bur otherwiſe if ſhe had died; and Judgment 
accordingly. Hard. 151, 152. Paſch. 1659. in the Exchequer, Brumrig v. Hanger. 


ä „ — IO 
— 


3 Bulſt. 62. 28. Caſe &c. againſt Husband and Wife, for ſcandalous Words ſpoben 


Quelch v. the Wife. The Defendants pleaded that ipſi non ſunt culpabiles, and the 
8 ary found quod ipſi ſunt culpabiles. It was moved in Arreſt, that the 
upon the asband was joined only tor Conformity, and therefore they ought not 


Caſe of to have ſaid that ipſi ſunt culpabiles, but that ipſa eft culpabilis ; and 
Stanley v. the Verdict ſhould have been ſo accordingly. But per Coke Ch. J. the 
12 _ Plea of the Husband is void, and if fo, the Verdict is good againſt the Wife 
2 Eli, and judgment for the Plainriff. Roll Rep. 216. pl. 11. Trin. 13 Jac, 


being pro- B. R. Carpenter v. Welch. 


duced in 
Court, where Judgment was given accordingly in B. R. on the S. P. and afterwards affirmed in the Ex- 


chequer Chamber, the Judgment given in C. B. in the principal Caſe for the Plaintiff, was now af. 
firmed in B. R. Cro C 417. pl. 5. Needler v. Symnell, S. P. and the Iſſue that Non ſunt inde cy]. 
pabiles, held well enough; for the Baron and Feme are charged as for the Wrong of the Feme. 
Jo. 366. pl. 4. Mich. 11 Car. B. R. the S. C. but S. P. does not appear. But Brownl. 6. Hill. 1 Jac. 
Smailes v. Belt, after Verdict Judgment was arreſted, becauſe the Iſſue was Quod ipſi non ſunt culpa. 
biles, and it ought to have been that the Woman was Not guilty.— S. C. cited accordingly, Hob, 126, 
at the End of pl. 156 —8. P. held accordingly in Trover and Converſion brought againſt Baron and 
Feme, for a Converſion by the Feme to her own Uſe, and they pleaded the ſame Plea. Cro. J. 5, 6. 

I. 6. Paſch. 1 Jac. in the Exchequer Chamber, Coxe v. Cropwell.——Noy 41. Cox v. Carpen, S. P. 

eld accordingly, and ſeems to be 8. C..__———Cro. E. 883. pl. 18. Paſch. 44 Eliz. B. R. Cox v. Crap» 


nell, S. C. & S. P. held accordingly. 


Hob. 5” -.8& In Raviſhment of Ward againſt Baron and Feme, the Baron was ac- 
* ee quitted, and the Feme was tound guilty, and Judgment was given 
2 Brownl, againſt the Baron and Feme. Upon Argument by all the Juſtices it was 
59. 61. S. C. unanimouſly agreed, that that Judgment againſt Baron and Feme, where 
2 152 the Baron was acquitted, ought not to be againſt a Feme Covert by the 
71. b. 8. C. Stat. Weſtm. 2. cap. 35. Cro. I. 413. pl. 2. Hill. 14 Jac. B. R. Huſ. 
ſey v. Moor. 
30. In Debt againſt Husband and Wife, upon a Bond of the Wife, the 
De fendants plead that Tempore coufectionis &c. ſetting forth the Day, be 
was Covert Baron &c. The Plaintiff confeſs'd that it was ſo; but ſaid that 
ſhe made and ſealed it in the Morning of the ſame Day in which ſhe was 
married, and betore the Marriage ; and upon a Demurrer the Plaintiff 
_ Judgment. 2 Roll Rep. 431. Trin. 21 Jac. B. R. Jackſon's 
Caſe. 
31. Caſe againſt Husband and Wite, for Handerous Words fone by 
the Wife. The Defendants pleaded Quod igſi non ſunt inde culpabiles, and 
the Fury found Duo igſi ſunt culpabiles. It was moved in Arreſt of 
22 that it ſhould have been Quod ipſi | ipſe] non eſt inde culpa- 
ilis. Sed non allocatur; for the Husband is to pay the Damages, and 
it may be either Way, and the Finding of the Jury good. 2 Roll Rep. 
433. Trin. 21 Jac. B. R. Henborow v. Pooracre. „ 
Covenant 32. In Battery againſt A. and his Wite, for a Battery done by the 
— — Wife. And the Pleadings was, that the Baron and Feme came and de- 
Adminiftra- tended the Force and Wrong &c. and the Baron for bis ſaid Wife ſajs 
rixofSirGeo. that ſbe is Not Guilty ; Iſſue was joined thereupon and found for the 
Smith, and Plaintiff, and in Arreſt of Judgment, it was awarded that the Iſſue was 
- 8 ill joined, for the Wife there pleads nothing, ſo there was nothing done 
1 4 Bit. at that Time with the Suit. Het 10. Paſch, 3 Car. C. B. Aylitie's Cale, 
continuance, | 
| Freem. Rep. 351. pl. 439. Mich. 1673. Aylworth v. Fenn. 
S. F. but by 33. In Tyover againſt Husband and Wife for certain Goods, the P1ain- 
5 ances tiff declared that they converted the Goods ad Commedum ſuum propriim. M 
Croke pit a ter Verdict, ir was moved that the Declaration was not good, becauie 
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the joint Converſion of Goods during the Coverture, ſhall be ſaid the Feme ac- 
Conyerlion of the Baron and to his Uſe ; and Judgment for the Defen- guire Goods 


dant. Jo. 264. pl. 3. Trin 8 Car. B. R. Bullen's Caſe. e 


they are im- 
mediately the Goods of the Baron; yet there as an Inſtant of Time wherein, in Priority, they were the 
Goods of the Feme, and 4 Poſteriori the Property ſhall be deveſted our of her and be veſted in the Huſ- 
band ; but they ſaid they would confer with other Judges; and afterwards it was adjudged by all the 

Juſtices for the Plaintiff, Jo 443. pl. 4. Mich. 15 Car. B. R. Hodges v. Sampſon. 

But Ibid. in a Nota there at the End of the Caſe, it ſeems that Rule was given to ſtay the Jud ment. 
— Mar. 60. pl. 94. 8. C. adjornatur, —Ibid. 82. pl. 134. Paſch. 17 Car. S. P. and ſeems to be 8. C. ſays 
that the Jury Gund the Feme Not Guilty ; and the Court held this ill Plea [Count] made good by the 


1 Trover brought by C. againſt P. and his Wife. The Declaration was, that the Goods were found 


by the Baron and Feme, and were converted ad uſum ſuum, whereas it ought to be in the plural Num- 
ber to wit, ad uſum eorum, or ad uſum of P. and his Wife; for as it was, it ſuppoſed the Converſion to 
be made only by the Husband, which is contrary to the Action itſelf which is brought againſt both; 
upon this Judgment was ſtayed till the other ſhould move. * 18. Paſch, 23 Car. B. R. Clark v. Pew 
——12 Mod. 247. Mich. 10 W. 3. in Caſe of Hyde v. S.. Holt Ch. ] ſaid that though in Declara- 


tion in Trover againſt Husband and Wife lay ing the Converſion ad uſum ipſorum Judgment was arreſ- 
ted; yet if it came in Queſtion again, it ſhould not be ſo by his Conſent. | 


33. In Treſpaſs and Aſſault againft a Feme ſhe imparls, and afterwards 
pleads that at the Time of the Bull ſte was Covert, and concludes in Bar; 
per Cur. this is only a Plea in Abatement, and a Reſpondeas ouſter was 
granted, Niſi. Keb. 822. pl. 110. Mich. 16 Car. 2. B. R. Becke v. 
Cavalier. | 
34. In Debt on Obligation Feme Covert may be aided on Nox e Fac- 
tum; Per Wild J. which Rainsford agreed. 3 Keb. 228. pl. 40. Trin. 
25 Car. 2. B. R. Cole v. Dela wn. 5 ä 
35. In Aſſumgſit againſt the Baron the Plaintiff declared upon ſeve- 
ral Promiſes for ſo many Months Lodging for his Wife at his Requeſt, and 
alſo for Goods ſold to bemiſof- The Defendant pleaded in Bar, that long be- 
fore the Plaintiff had found Lodging for his Wife, ſhe went from him without 
his Conſent, and lived in Adultery &c. and that the Plaintiff} had Notice of 
her Departure, and yet he provided her Lodging and fold to her the 
Wares and Goods ſuppoſed in the Declaration to be ſold to the Defen- 
dant, without any Aſſent or Notice of the Defendant, and traver/ed 
that he promiſed Modo & Forma, prout &c. And upon Demurrer, the 
Court, as to the ſpecial Matter pleaded, gave no Opinion, but ſeemed of 
Opinion that this ſpecial Matter would have been good Evidence upon 
Non- aſſumpſit pleaded ; and that as to the Lodging for the Wife, the Plea 
amounted to the general Iſſue; but though it was a Fault, yet it was 
cured by the Demurrer. But becauſe he did not anſwer to the Aſſumpſit 
laid for the Goods ſold to himſelf, they were of Opinion to give Judgment 
for the Plaintiff. The Reporter adds a Nota, that as this Pleading is, 
the Abſque hoc amounted to no more than a Proteſtation. 2 Vent. 155. 
Paſch. 2 W. & M. in C. B. Beaumont v. Welden. 2 
36. Treſpaſs againſt Husband and Wife for a Treſpaſs done by the In Replevin 
Wife alone; they both plead not Guilty as to part, and as to the oft they ws Up 
lead in Bar that the Husband was ſeiſed in Fee in Right of his Wife, and 2 


— ſo ſeiſed, he demiſed it to the Plaintiff for a Tear, and ſo from Year to be was ſeiſed 


Tear rendring Rent, and for ſo much in Arrear the Wife entered and diſ- of the Tene- 
trained, & fuit inde Poſſeſſionat' uſque &c. It was obje&ed that the — 
Heading that the Husband was ſeiſed in his Demeſne as of Fee in Right ,; Lb ag 


ris, and ſo 


| of his Wife was ill, for they are both ſeiſed in her Right, and ſo are all avowed Ba- 
\the Precedents ; and further, that the Declaration charges the Wife only mage-feaſavt. 
be the Treſpaſſor, and yet they both as to all the Treſpaſs Præter &c. The Repor- 


ter ſays, No- 


ve pleaded that they are Not Guilty, when it ought to be, Quod ta that th 
pſa is Not Guilty ; and upon theſe Exceptions the Court gave Nis 7 N 


ment for the Plaintiff clearly. 2 Lutw. 142 1. 1425. Trin. 5 W. 3. not well 


Catl in v. Milner. a>. oe 


be that Baron and Feme were ſeiſed in Jure Uxoris ſuæ, and that ſo are all the Precedents ; but ſaid that 
90103 was mentioned as to this Matter. 2 Lutw, 1596. Hill. 9 W. 3. in Caſe of Allen v. Baily. 


Eee 37. Treſpaſs 
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Baron and Feme. 


35. Treſpaſs againſt Husband and Wife; Husband died, and Sir Fran. 
cis Winnington moved in Arreſt of Judgment ſed non allocatur; for 
1 a 1 Treſpaſs along with Husband. 12 Mod. 246. Mich, 10 

by EV. D 

38. * Action brought againſt the Baron upon ſeveral Promiſes made 
by the Feme before Coverture. The Detendant p/eads in Bar that he and the 
Woman, ſuppoſed in the Declaration to be his Wife, were never joined in Jay. 
ful Matrimony. The Plaintiff demurs, and upon joinder in Demurrer it 
was inſiſted that the Plea admits a Marriage de Facto, which is ſufficient 
to charge the Husband with the Wite's Promiſes, and the Loyalty of 
the Marriage is not Material. For the Defendant it was ſaid, that 
¶ Never lawfully marricd) in common Underſtanding is the fame as (Nev 
married) and there are many Precedents, whereupon ſuch Plea Iſſue has 
been joined to the Country. But the Court held clearly, that the Plea 
was ill; for that in ran Wt Actions, the Matter muſt be laid in the 
Fact of the Marriage, and not in the Loyalty; and that though after 
Iſſue joined and a proper Trial per Pais, the Plea of the Loyalty of the 
Marriage cannot be objected to in Arreſt of Judgment, yet the Plaintiff 
is not bound to join Iſſue upon it, but may Demur if he will; and there 
was Judgment for the Plaintiff. MSS. Rep. Trin. 11 Geo. 2. B. R. 
Norwood v. Stevenſon. | 


108 


(E. b) Damages and Coſts. Where given for or 
againſt Baron and Feme both or againſt one only. 


— 


. P PE AL againſt Baron and Feme who were impriſoned, and 
A the Fury paſſed for them by which they had two Fudgments; the 
one that the Baron 7 recover Damages alone for himſelf, and the other 
that the Baron and Feme ſhould recover Damages for him and the eme. Br. 

Baron and Feme, pl. 82. cites 12 R. 2. and Fitzh. Judgment 108. 
Br. Joinder 2, In Aſſiſe by Baron and Feme ne Fary found for the Plaintiffs, and 
2 A that the Goods of the Baron were carried away. It was awarded that 
B. &.. Baron and Feme recover Seiſin of the Land, and Damages of Iſſues; and 
Judgment, that Baron alone recover for the Goods carried away. Br. Damages, pl. 


* cites FI. cites 11 H. 4. 16. 
Br Baron and Feme, pl. 82. cites 8. C. 


3. If Husband and Wiſe join in a Writ of Conſpiracy, they ſhall recover 
Damages together, as well as in Treſpaſs committed upon the Land, ut 
againſt the Perſon £4 the Wife, where they join in an Action and are Plain- 
tiff's; ſo where they are Defendants, Judgment ſhall be given againſt 
ry aj Nan Que coherent Perſonæ, a Perſona ſeparari nequeunt. Jen. 
28. pL 53. 
4. In Caſe by Baron and Feme, for Words ſpoke of the Feme. The 
12 was that the Baron and He 4 was aſſigned for 
rror, that the Baron only is to have the Damages, and theretore that 
Judgment ſhould be that the Baron (only) ſhould recover; but Judg- 
ment was affirmed per tot, Cur. Godb. 366. pl. 459. Hill. 2 Car. B. R. 

| Lirfield v Melherſe. | * 
2 Mod. 6. 5. Error of Judgment in Waſte againſt the Tenant for Years brought 
S. C. butS.P. by Baron and Feme of Moiety being ſeiſed in Rever/jon to them and bit 


Cy Heirs, becauſe the Damages are given to Husband and Wite, who 
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Cariam is ill, and ſhould have been amended in C. B. before the Writ of ; 


Error allowed; but now it is too late, and Judgment reverſed, Niſi. 
3 Keb. 175. Trin. 25 Car. 2. B. R. Curtis v. Brown. 
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(F. b) Equity. Suits and Proceedings by and againſt 


them. 


1. HE Court compelled Husband and Wife to Jevy 4 Fine. Toth- 
156. cites 2 & 3 Eliz. Barty v. Herenden. 
2. The Court doth decree a Report, wherein it was thought fit that 
the Defendant ſhould compel his Wife, and another Man's Wife, being 
the other Defendant, to /evy a Fine and join in Aſſurance, Toth. 158. 
Paſch. 8 Jac. Li. B. Raſt v. Whittle & al. | 
3. The Court compelled the Wife to Jevy a Fine, and perfect Aſu- 
rances, Toth. 157. cites Mich. Jac. Sands v. Tomlinſon. 
4. A Settlement by the Wife on the Baron was by Conſent on a Bill 
brought by the Baron againſt the Feme decreed, and there was no Fine 
or Recovery, or other legal Act done to bind her, but the Baron quit- 
ted ſome Advantages he had on the Wite's Eſtate by tormer Settlements, 
and gave her Power to diſpoſe of her real and perſonal Eſtate by Will; 
the Wife died, and a long time after a Bill of Review was brought, but 
the Court, aſſiſted by Judges, declared the Decree good. 2 Ch. R. 46. 
22 Car. 2. Earl of Caſtlehaven v. Underhill. | 
5. The Wife's Portion of 4001. was left in the Hands of her Bro- 
ther, who gave a Bond to the Baron to pay the Intereſt to the Baron and his 
Feme during their Lives, and after the Death of the Survivor of them, 
then to pay the Principal to 2 Child as they ſhould appoint ; if no Child, 
then the Survivor to have the Diſpoſal thereof; the Baron was grown 
.poor, and re to have 200 J. to buy him an Office tor Subſiſtance, and 
che Wife being examined apart, and conſenting, the ſame was decreed, 
Fin. R. 365. Trin. 30 Car. 2. Brudenell and Orm v. Price. 

6. P. the Defendant gave Bond to A. for 200 J. A. died, and left 
E. his Daughter Legatee and Executrix. E. married D. the Plaintiff, 
and E. and D. brought a Bi againſt P. for the 200J. P. own'd the 
Bond, but faid ſhe had paid gol. in Diſcharge of the ſaid Teſtator's 
Debts, and thereupon had her Bond deliver'd up to be cancelld, and 
the remaining 1501. was lent on a Mortgage, and ready to be paid, N 
with Intereſt, as the Court ſhould direct, fo as it may be preſerved for Fg 
the Benefit of E. and not to be ſpent by her Husband. The Court or- 
dered the ſaid Security to continue till the Money be laid out, or other. 1 
wiſe ſecur'd for the Wife, or till further Order made. Fin. Rep. 3). . 
Trin, 30 Car. 2. Davy v. Pollard. 

J. A Feme, Infant, on the Death of her Brother, without Iſſue, be- 
came intitled to the Truſt of Lands in Fee of 300 l. per Ann. and P. mar- 
ried her without her Father's Conſent. The Father brought a Bill againſt 
P. and his Wife, and Truſtees, ſetting forth as aforeſaid, and that P. in- 
tendea, when his Wife ſhould come of Age, to make her levy a Fine, and 
ſell the Lands, and therefore 22 that a Proviſion and Settlement be made 
for her. The Defendants demurr'd, becauſe ir appeared of the Plain- 


1 


tiff s own ſhewing, that he had no Right to the Lands, either in Law 
or Equity, or any ways impower' d to inſpect the Management of them. 

Id. Chancellor allowed the Demurrer ; bur ſaid, that if P. had been 

Plaintiff, to have the Truſtees transfer the Eſtate, or to ask 3 
Favour 


. 
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Favour of the Court, he could then make him do what was reaſonable. 
Vern. 39. pl. 37. Paſch. 34 Car. z. Micoe v. Fowell. 
8. G. a Man of mean Fortune had married a Woman who was one of 
two Coparceners to 6001. per Ann. T he Friends of the Wite ſuggeſted 
Lunacy Ec. but ſbe was in Court, and being thought ſenſible enough 
the Friends moved that the Eſtate might be ſo ſettled, that the might 
not be wrought upon by her Husband to give it him from her Children 
by him or by any After-Husband which the Court thought fit to cr. 
der, and it was left to Mr Pollexfen to ſee ſuch a Settlement made, and 
the Court remembered the Caſe of Six Edward Graves. The Settle. 
ment was to be to the Husband and Wife, and the longer Liver of then 
then to the Iſſue between them &c. with a Power, in Caſe of Failure 


Tae for the Wife to diſpoſe. Skin. 110. pl. 1. Trin. 35 Car. 2. B. R. 
riich's Caſe. 


9. A Husband as Adminiftrator to his Wife, obtained a Decree again} 
the Truſtees to raiſe her Portion, but he being a younger Brother, hay ing 
made no Settlement on her, and having a Son by her, the Money wa 
decreed to be raiſed, and put out for his Benefit for Lite, then to the 
Son for Life, and if he leave Iſſue, then for ſuch Iſſue; but if he dies 
without Iſſue, and the Father ſurvives, he to have it. Abr. Equ. Calc 
392. Paſch. 1100. Wytham v. Crawthorn. 

* A Man 10. A. deviſed to B. his Daughter, the Wite of C. for her ſeparate 
ſtole a wo Uſe, the Surplus of his perſonal Eftate, and makes the Wife, his Daughte, 
wan = Executrix. Among other Parts of the perſonal Eſtate there was a Mr. 
in Truſtee's gave from D. which C. her Husband, gave a * Note under his Hand that ||; 
Hands, who ſhould enjoy, and take the Benefit of, By the Note the Husband, as to 
woud.not the Morrgage and Intereſt, has ty'd himſelf down. But Cowper (. 

"it on Sec. thought, that as to the Surplus, it being deviſed to the Wife, and not 
A make to Truſtees, when it comes to the Wife it belongs to the Husband, and 
a Settlement what he has poſſeſs'd by Conſent of the Wife, there is to be no Account 
of Lands to fox that, bur reſerved the Conſideration as to the Surplus, whether it be. 


2 longs to the Husband, or to the Wife for her own ſeparate Uſe, 2 Ver, 


Money. The 659. pl. 585. Trin. 1710. Harvey v. Harvey. 
ill 


Court wi 
not ſet aſide an Agreement made by the Husband to purchaſe and ſettle, tho a Bill was brought by a 


Creditor f the Husband by Judgment for that Purpoſe ; for the Court would not have decreed it to the 
Husband, (had he brought a Bill for the Portion) without making ſome ſuch Settlement. Ch Prec. 22. 


pl. 24 Paſch. 1691. Moor v. Rycault. 


Silb. Equ. 11. A. deviſed Lands to his Son and Heir charged with his Debts, and 
1 m_ 25001. Legacy to his Daughter at 21 or Marriage, provided, if ſhe marrits 
8. C d roti. in her Mother's Life-time, without her Conſent in Writing firſt had, then 
dem Verbis. 500 J. part thereof, to ceaſe, and be applied towards Payment of Debts. 
—— Skin. 'The Daughter, after 21, marries unknown to her Mother. There 
& l in Was ſufficlent, without this 500 J. to pay all the Debts. Ld. Keep- 
Canc.in Caſe ET decreed the whole muſt be raiſed by Sale of ſo much as is ne- 
of the Earl ceſſary, unleſs the Defendant, the Son, will otherwiſe ſecure the Pay- 
of Salisbury ment, bur that the Money, when raiſed, muſt be bronght before the 
4 3 Maſter, till the Plaintiff, the Husband, make ſome Settlement on his 
Cont. Wite, and for that Purpoſe to bring his Deeds before the Maſter, to ſee 
er Hutchizs. what Proviſion he can make for her, Chan. Prec. 348. pl. 256. Mich. 


1712. King v. Wythers, 
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(G. b) Where on a Bill by a Baron for the Wife's 
Portion the Court will decree a Settlement. 


I. H E Defendant ſued in the Eccleſſaſtical Court for a Portion due 
to his Wife; this Court ordered an Injunction to ſtay Proceed- 
ings there, till he ſhould make a competent Jointure. Toth. 179. cites 
14 Car. Tanfield v. Davenport. 2: ah 
. The Wite, an Infant, was intitled to 500 J. Portion, beſides Lands 
Inheritance. On a Bill by Baron and Feme tor the Portion, decreed the 
aron to make Settlement on her ſuitable to her Portion in Money, tho? 
the Lands of Inheritance will deſcend to her Iſſue. Fin. R. 361, 362. 
Trin. 30 Car. 2. How & Ux. v. Godfrey and White. 
z. When a Baron ſues here for his Wife's Fortune, the Court will oblige Gilb. Equ. 
him to make a Settlement on her by way of Jointure, or to ſecure a 2 8. C. 
Maintenance to her in Caſe ſhe outlives the Baron; Per Wright K. 2 58 78 


Vern. 494. pl. 444. Paſch. 1705. in the Caſe of Oxenden v. Oxenden. 1 


pl. 25. Hill. 
| 34 & 35 Car, 
2. in Cane. Anon. S. P. and adds, but if he comes not into Chancery as 4 Complainant, the will never 
force him to ſettle, as if he ſues at Law &c. bur rhis is to be at the Prayer of rhe Wife's Friends and 
Relations to ſecure part to the Feme, and part to the Children; hut where Baron and Feme demand the 
Execution of a Truſt of a Real Eſtate in Equity, which was deviſed for the Benefit of the Feme, it muſt 
be decreed according to the Will; but where the Husband comes for a Perſonal Demand in Right of 
his Wife, the Court may impoſe Terms on him; Per Cowper C. 2 Vern. 626. pl. 558. Mich. 1708. 
Lupton & Us. v. Tempeſt & al. Bill by Baron and Feme for his Wife's Fortune which was de- 
creed, but the Baron decreed not to meddle with the Wite's Portion till he had made, a ſuitable Settlenient 
on ber and her Children. Fin. Rep. 145. Mich. 26 Car. 2. Shipton & Ux. v. Hampſon & al”. 


of Marriage, then ſuch Daughter or Daughter's Portion not to be raiſed, - - = 
a ; The Fa- not appear, 
ther gi ves by his Will 500 l. a- piece to his two Daughters, the Plaintiffs, and is in to- 


payable in the ſame Manner as their Portions were to be paid by the ſaid tidem Verbis 
Marriage Settlement. Note, in this Caſe one of the Daughters married Sas 9 
during her Infancy, and it was ordered that her Portion be raiſed, and 
brought before a Maſter, there to remain until her Husband ſhould make 
a Settlement ſuitable to her Fortune ; Per Harcourt C. MS. Rep. 
Paſch. 12 Ann. in Canc. Greenhill v. Waldoe. 
S. A Feme ſole tog a Mortgage in Fee for 800 J. and married. The 
Maſter of the Rolls held, that if the Husband had ſued in Equity for 
the Money, or had prayed that the Morrgagor might be forecloſed, 
Equity (probably) would not compel the Mortgagor to pay the Money 
to the Husband without his making ſome Proviſion for his Wife, or at 
upon her Application to the Court againſt the Mortgagor and the 
Husband, the Court might prevent the Payment of the Money to the 


Husband, unleſs ſome Provition were made for her. Wms's Rep. 458, 
- 459. Trin. 1718. Boſvil v. Brander. 


6. A Feme being intitled to 4000 l. Portion after her Mother's Death, 10 Mod. 
and for which no Intereſt is payable in the mean time, and the having $33.5. | 
married a conſiderable Tradeſman, decreed, by Conſent of the Feme, that A. ap- 
Daran might ſell a Moiety of the Portion, or diſpoſe of it as he thought pear. 

fit. 2 Vern. 562. pl. 662. Trin. 1718. Butler v. Duncomb. 
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Baron and Feme. 


The Re- 


rrer adds, 
B. This 


only of a 


Perſonalty. 


7. A. deviſed 1000 I. to B. a Feme ſole, Infant, payable after the 
Death of the Teſtator's Wite, and at B.'s Age of 20 Years, if B. ſnould 
ſo long live. B. at above 18 Vears, without her Father's Conſent, mar- 
ried J. S. who ſoon after became Bankrupt. The Commiſfioners aſſig ud 
the Eftate of F. S. and after he had his Certificate and Diſcharge, without 
any Aſſignment having been made of his Wife's Poſſibility or contingent 
Right to her Portion. Afterwards the Wife, by her next Friend, 
brought a Bill, ſetting forth how ſhe was ſeduced into this Marriage, 
and the Husband's Bankruptcy and Diſcharge * that the Money 
might be ſecured to her and her Children, which the Husband in his 
Anſwer conteſs'd, and ſubmitted to; but pray'd the Arrears of Intereſt, 
which was decreed him pen p the Coſts, and the Legacy ordered 
to be laid out in a Purchaſe, and the Wite in the mean time to have the 
Intereſt for her ſeparate Uſe &c. Per Ld. C. Parker. Wms's Rep. 382. 
386. Mich. 19118. Jacobſon v. Williams. 

8. It Husband ſues in the Spiritual Court for a Legacy left to the Wife, 
Chancery will grant an Injunction to ſtay Proceedings there, becauſe 
that Court cannot, but this Court will, oblige him to make an adeguate 
Settlement on her. Cited per Mr. Mead, as ore the laſt Seal per Ld, 
Macclesfield. Ch. Prec. 548. pl. 339. Mich. 1720. 

9. Portions were given to Daughters, provided they marry with Conſent 
of their Mother. They married without Conſent. Tho' this Proviſo is 
only in Terrorem, and makes no Forfeiture, yet upon the Husband's 
applying to the Court for Payment of their Portions, the Maſter of the 
Rolls ordered Propoſals to be made before the Maſter as to the ſettling 
the Money. Caſes in Equ. in Ld. 'Talbor's Time, 212. Mich. 10 Geo, 
2, Hervey v. Aſhton. 

Io. Ld. C. King ſaid he thought it extraordinary that Chancery ſhould 
interpoſe againſt the Husband, in Caſes where the Law gives him 
Title to the Wife's Perſonal Eſtate, and doubred it had done more Harm 
than Good, unleſs where the Husband appeared profligate or extrava 
gant. 2 Wms's Rep. 642. Mich. 1731. in Caſe of Milner v. Colmer. 

11. And therefore where A. pending an Account for a great Perſonal 
Eftate, married an Infant intitled to a large Share thereot, viz. 14000l. 
applied to the Court for his Wife's Portion, and being ſent to a Maſter 
to make Propoſals as to what he would ſettle, and he offering to ſettl: 
2 J. Part of the 14000 J. Portion, and to covenant that in caſe his eli 

rother, who had then no Iſſue, and who probably would have no Iſſue 
by his then Wife, who lived ſeparate from him, ſhould die without Iſu 
Mak in Als Life-time, to ſettle 5ool. a Year of the Family Eftate of 1000), 
a Year upon her for a Fointure; and alleging that he being in Trade, and 

a Freeman of the City of London, the Cuſtom of the City was alone 3 
Proviſion for her. Ld. C. King, after Examination of the Wife in 
Court as to her Conſent, which the gave, and likewiſe her Reaſons tor 
it, he recommended it to A. to add to his Propoſals ; but A. anſwering 
that he could not conveniently do it, his Lordihip directed that the De- 
fendant entring into ſuch Covenant, ſhould be paid the Reſidue of the 
Portion beyond the 4000 l. which was to be inveſted in Land, and ſet- 
tled as above. 2 Wms's Rep. (639) Mich. 173 1. Milner v. Colmer. 

12. The Lady Shovel deviſed 4000 J. in Truſt for the ſeparate Truſt if © 
Feme Covert. The Husband and Wife brought a Bill againſt the Trultees 


was the Caſe to have the Money paid them; and tho the herſelf was in Court, and 


conſented that the Money ſhould be paid to her Husband, yet the Maſter of 
the Rolls would not decree it, but diſmiſs'd the Bill. Cited in the 


2 yo ng * of Penne y. Peacock, Mich. 1734. Caſes in Equ. in Ld. Talbot 

by hs La ime, 43. as the Caſe | 
anceiior. | | 

that it was only of a Perſonalty, and ſomewhat particular, MS, Rep. in $. C. 
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(H. b) Equity. In what Caſes Equity will order the 3 ,- * 
Husband to inforce or procure the Feme to do an 
Act. | 


I. Rdered, that the Baron become bound in a Recognizance that 
his Wite ſhall releaſe her Right, Toth. 158. cites 4 & 5 E. 6. 


Vaux v. Gleas. | | p 
2. The Defendant's Wife would not bring in Evidences according to 


an Order, wherefore the Husband was bound that ſhe ſhould do it. 
Toth. 110: cites 4 Eliz. King's Coll. in Cambridge v. Ragland. | 

3. The Court ordered a Man to procure his Wife to acknowkdge & 
Fine of mortgaged Lands. Toth. 171. cites 3 & 4 Car. Griffin v. 


Taylor. | "_ 
4 Husband and Wife did, upon a valuable Conſideration, by Leaſe and The De- 


Releaſe, convey the Wife's Land in Fee, and covenanted that the Wife 2K. fendant by 


levy a Fine of the ſame to the Uſe of the Parc haſer The Wife refuſed to oy. "ag" 4 


levy a Fine. The Plaintiff brought his Bill ro have his Title perfected Covenant, 
by a ſpecifick Pertormance ot the Covenant; and a Precedent was cited and is ready 


where a ſpecifick Pertormance had been deereed in the like Caſe ; but oy . 
the Chancellor would not decree a ſpecifick Performance in this Caſe, ;,;-" gut 


| becauſe upon ſuch Decree the Husband could not compel his Wife to /ays his 
levy a Fine, and it the would not comply, Impriſonment would fall #ife refuſes 
upon the Husband for Contempt, which was the 111 Conſequence of the oe join _ 
Decree in the ſaid cited Caſe, MS, Rep. Mich. 4 Geo. in; Canc. 


cannot per- 

Ortread v. Round, ſuade 2 to 

| | do it. Per 
Comper C. it is a tender Point to compel the Husband by a Decree to procure his Wife to levy 4 
Fine, tho? there has been ſome Precedents in this Court for it; and it is a great Breach upon the Wiſ- . 
dom [of the Law,] which ſecures the Wife's Lands from being alien'd by the Husband without her | 
free and voluntary Conſent, to lay a Neceſſity upon the Wife to part with her Lands; or otherwiſe to 1 
be the Cauſe of her Husband's laying in Priſon all his Days; and ſaid he did not think it proper in 
this Caſe to decree a ſpecifick Performance of the Covenant, but the Defendant muſt refund the Pur- 
— paid to him with Cofts, In another · MS. Rep. Mich. 4 Geo. in Canc. Outram v. Round, 


W 


(L b) Offences and Crimes done by the Feme, or her 
| and Baron, What and How puniſhable. 


1TDEME was arraign'd of Felony, and was Covert Baron, and would It was pro- 


have confeſs'd by Command of the Baron, and the Court would not 3 a 


take it for Pity, but charged the Inqueſf, who ſaid that ſbe did it by Cver- ſudees it 
tion of her Baron in ſpig ht of her Teet G by which ſhe 14 quit; and it 121 
was ſaid that the Command of the Baron, without other Coertion, ſhall #7fe go both 
not make Felony. The Reaſon ſeems to be, inaſmuch as the Law in- egerber 10 


tends that the Feme, who is under the Power of her Baron, durſt nor poorer fu 
- . "x" . | * 
contradiẽt her Baron. Br. Corone, pl. 108. cites 2) Aſſ. 40. and both of 
, | ( them break 
4 Houſe in thi Night, and  fttal Goods, what Offence this was in the Wife? and agreed by all, that it 
was no Felony in the Wife; for the Wife being together with the Husband in the Act, the Law ſup- 
poſeth the Wife doth it by Coertion of the Hu nd, and ſo it is in all Larcenles; but as to Murder, 
Husband and Wife both join in it, they are both equally Guilty. See Fitzh. Corone 160. 27 Aſſ. 
I 40. Fiteb. Corone 199. Poulton de Pace 126. b And the Caſe of the Earl of Somerſet and his 
dy, both equally found Guilty of the Murder of Sir Thomas Overbury, by poiſoning him in rhe 
Tower of London. Kel: 31. 16 Car, 2. Anon, wah us ſg 
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1 The Feme may commit Felon , if it be not by Coercioa of the Husband ; per Cur, 12 Mag, 
Mich. 10 W. z. in the Caſe of Hyde v.S.... 


'2. A Feme Coyert commits Felony. Appeal ſhall be brought againg 
her without her Husband, becauſe it concerns Life; but otherwiſe where 
it does not concern Lite, As it the commits Treſpaſs. Jenk, 29 
I. 53. 
* 1 The Husband ſhall not anſwer for Damages given in a Crimina 
Matter, as in an Information for ſuppreſſing a Will; tho' tor Civil Of. 
fences it is otherwiſe, as Battery, Slander, or Aſſumpſit by Feme Coyer, 
Noy 103, 104. Trin. 12 Jac. Brereton v. Townſend. 
4. Where Debt was brought againſt the Husband and Wile for the 
Recuſancy of the Wite, the Husband would have —_— by Superſe. 
deas alone; but the Court reſolved that either both muſt appear, or 
both be outlaw*'d. Hob. 149. pl. 209. Loveden's Caſe. - 
5. At the Seſſions at the Old Bailey the 7th of December 1664, oe 
Fane Fones, together with one Thomas Wharton, were indicted for By. 
glary, and ſhe pleaded herſelf to be married to Wharton, on Purpoſe to he 
excuſed, being with her Husband at the Burglary ; and ſhe reluſed tg 
plead by the Name of Jones, and thereupon we called for the ur 
which found the Indictment, and in their Preſence, and by their Cog. 
ſent, we made the Indictment as to her Name to be Fane Wharton, alis 
Jones; but we did not call her Fane Wharton, the Wije of Thomas ha. 
ton, but gave her the Addition of Spinſter, and then ſhe pleaded to it; and 
the Court told her, that if upon her Trial ſhe could prove the was mar. 
ried to Wharton before the Burglary committed, ſhe ſhould have the 
Advantage of it; but on the Trial the could not 8 it, and fo wa 
| found Guilty, and Judgment given upon her. Kel. 37. 
2 Keb. 4668. 6. A Feme Covert was indicted alone for buying and ingrofſing Fiſh, cu. 
pl. 56. Hill. grary to the Statute, and found Guilty; and it was moved to qualh the 
2 C the Indictment, becauſe a married Woman cannot make a Contract without 
Court ſeem'd her Husband, and that he ought to be N in this Indictment; for if 
of Opinion, any Profit ariſes by buying and ingroſſing, it accrues to the Husband; 
—_— it is true, for greater Offences, as Felony &c. the may be indicted 
fold be alone, but whether ſhe might in this Caſe the Court gave no Judgment, 
joined; ſed Sid. 410. pl. 5. Paſch. 19 Car. 2. B. R. The King v. Fenner. 


adjornatur. 

— 479. pl. 15. Paſch 21 Car. 2. S. C. the Court ſaid, that the Wife may as well ingroſs and 
ſell, as convert or eject, which muſt be actually proved againſt her, but in this Caſe ſhe was indicted 
by the Name of F. Spinſter, alias dict? the Wife of ſuch an one; the Court agreed, that the Addition 
is never put in the Alias dict', but all conceived, that after Verdict ſhe may be intended a ſingle Wo- 
man, the Alias dict _— and does not neceſſarily imply that ſhe was a Wife, but ſo called, and 
Judgment pro Rege, Ni Ibid, 503. pl. 69. S. C. The Court held, that the Alias dict' is no- 
thing, and the Verdict has found her * which they could not do, were ſhe a Feme covert; and 
Judgment pro Rege, and after ſhe was fined 15 s. the Value &c. 


7. Where the Husband and Wife uſe the ſame Trade, as ſelling of Ale 
c. ſhe does it as Servant, and he alone ſhall be indicted. 2 Keb. 583. 
pl. 122. Mich. 21 Car. 2. B. R. Moreton v. Packman. | 
8. Husband and Wife may be found guilty of Nuſance, Battery &:. 
and the Reaſon why in Burglary, Larceny &c. the is excuſed, is, he- 
cauje the could not tell what Property the Husband might claim in the 
Goods. Arg. 10 Mod. 63. Mich. 10 Ann. B. R. in Caſe of the Queen 
1 v. Williams. | | | 
_ 1 Salk 38%: 9. Husband and Wife were indifted for keeping a Bawady-houſe and 
1 C procuring Lewdneſs. The Court held the Indictment good, and faid, 
3 w that keeping the Houſe, does not neceſſarily import Property, but may 
10 Mod. ſignify that Share of Government which the Wife has in a Family 3s 
335,8. C. well as the Husband. 10 Mod. 63. Mich. 10 Ann. B. R. The Queen 


cited per v. Williams. % 
Cur. that the | | | 
Indictment was held = to Mod. 63. cites Hill. 2 Ann, Cook's Caſr, S. P. and that the Hu- 


band was fin'd, and the Wife ſer in the Pillory. 
10. Hus- 


* 
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10. Husband and Wife were indicted for keeping a common Gaming- 
houſe, and held good, and com ared it to the Caſe of the Queen d. 
Williams; for as there the Wife may be concerned in Acts of Bawdry, 
ſo here ſhe may be active in promoting Gaming, and furniſhing the 
Gueſts with all Conveniences for the Purpoſe. 10 Mod. 335. Trin. 2 
Geo. 1. B. R. The King v. Dixon. EW, | 


(K. b) What the Wife ſhall have in Caſe of a Divorce. 


1. WF a Man gives in Tail to Baron and Feme, and they have Iſſue, and And where 
x after —— is ſued, now they have only F ranktenement, and Aegan 
the Iſſue ſhall not inherit; for it was once poſſible that their Iſſue 


- had Cauſa 
might inherit. Br. Taile & Dones &c. pl. 9. Cites 7 H. 4. 16. per Precontra#us 


: | of the Feme 
Thirn J. XY wy 3 they hall 
hold jointly for their Lives, and Survivor ſhall hold all, and therefore it ſeems it is only a Jointenancy 


for Life, and the Inheritance is gone. Br. Deraignment &c. pl. 15. cites 13 E. 3. 


2. If a Man is bound to a Feme ſole, and after marries her, and after Br. Deraign- 
they are divorc'd, the Obligation is reviv'd. Br. Coverture, pl. 82. cites 2 * I. 
26 H. 8. J. per Fitzherbert and Norwich J. „ 


have Action 
in, tho' it was once ſuſpended. But Brooke ſays Quære inde. S. C. cited and agreed by Holt 


J. becauſe the Divorce being a Vinculo Matrimonii, by reaſon of ſome prior Impediment, as Præ- 
contract &c. makes them never Husband and Wife ab initio ; but if the Husband had made a Feoffment 
in Fee of the Lands of bis Wife, and then the Divorce had been, that would have been a Diſcontinuance 
* well as if the Husband had died, becauſe there the Intereſt of a third Perſon had been concerned, 
but between the Parties themſelves it will have relation to deſtroy the Husband's Title to the Goods, 
and it proves no more than the common Rule, viz. that Relation will make a Nullity between the Par- 
ties themſelves, but not amongſt Strangers. Ld. Raym. Rep. 521, Hill 11 W. 3. | | 


3. TheF eme, after Divorce, ſhall re-have the Goods which ſhe had But if he | 


before Marriage. Br. Coverture, pl. 82. cites 26 H. 8. J. by Fitzherbert bad given or 
and Norwich. ; | 22 . , 


| | luſion before 
the Divorce there is no Remedy; but if by Colluſion ſhe may aver the Colluſion, and have Detinue of 


the whole, whereof the Property may be known, and as for the reſt which confiſts of Money c. ſhe 
ſhall ſue * in the Spiritual Law. Br. Deraignment and Divorce, pl. 1. cites 26H. 8, 7. Br, Ex- 
tinguiſhment, pi. 1. cites S. C. * S. P. and Prohibition does not lie. Br. Deraignmentr, 


L 19. cites F. N. B. Tit. Prohibition. But Brooke adds a Quære, it the Property had been altered by 
or otherwiſe before the Suit commenced, 5 


4. If Land be given in Franł- marriage, and Donees are divorc'd, which PerKeble, 
of them firſt moves for the Divorce ſhall loſe the Land; Per Shelly, he Wite 


But by Firzherbert the Land ſhall be divided between them, cited D. = 2 


the Land, 
pl. 62. Trin. 28 H. 8. becauſe it 


"ie | | r was given 
in Advancement of her. Kelw. 104. b. pl. 12. Caſus incerti Temporis The Divorce was at the 


Suit of the Feme, and the Baron continued always in Poſſeſſion, and died, and after the Wife died, 
and the Feme was adjudged always in Poſſeſſion, becauſe there never was any Debate [or Conteſt} by 
her (about, the ſame.) Br. Deraignment & Divorce, pl. J. cites 12 Aff. 22. — The Year-book of this 
Caſe is, that the Land was given in Frank-marriage by the Father of the Wife, and that they had Iſ- 
ſue, and that.it was adjudged for the Iſſue againſt the Couſins and Heirs of the Baron; and that no De- 
happening between the Baron and Feme about the Tenements, ſhe was a to be always Te- 
nant of the Franktenement ; whereas had any Debate been, then the Baron had been Diſſeiſor, and 
the Freehold had deſcended to his Heirs, of which they would not have been ouſtable by any. 
And where in Aſſiſe it was found that the Father of the Feme gave the Tenements to the Feme and be- 
2 in Frank-marriage, when they were infra Annos Nubiles, and at their full Age the Baron at his 


1 


uit was Nworced by the Gree of the Feme, * he held himſelf in of the N bole, and ouſted the Feme, 


if 5 B 2 


UI 8 
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and ſhe brought Aſſiſe, and becauſe ſhe was the Cauſe ot the Gift, which was determined by the ag 
and Suit of the Baron, 19 7 the Feme recover d the whole. Br. Dera t & Divorce, pl. g, 
cites 19 Aff. 2 — br. Aſfiſe, pl. 407: cites Paſch 19 E.3 and Firzh. Aſſiſe, 83. S. P. 

So where Land was given to the Baron and Feme in Tail, Remainder to the right Heirs of the Bann 
and a Divorce was had at the Suit of the Baron, who held out the Feme, and ſhe brought Aſſiſe, and 
recovered the Whole, becauſe the Divorce was at the Suit of the Baron. Br. Deraignment &c. pl. 16. 
cites 8 E. 1. and Fitzh. Aſſiſe, pl. 415. & 83. Paſch. 19 E. 3.— Br. Aſſiſe, pl. 437. cites 8 E. 3. and 


Fitzh. Aſſiſe, pl. 415. 8. P. 


5. If the Baron and Feme purchaſe jointly and are diſſeiſed, and the 
Baron releaſes, and after they are divorced, the Feme ſhall have the 
Moiety, tho' before the Divorce there were no Moieties; for the Dj. 


vorce conyerts it into Moteties, Br. * NN pl. 18. cites 32 H. g, 
Tf after fuch 6. If Baron alien the Wife's Land, and then is a Divorce Præcontrac- 
Alienation tus, or any other Divorce which diſſol ves the Marriage a Vinculo Mz. 
2 1 trimonii, the Wife during the Life of Baron may enter by Statute 32 
dies ſhe is H. 8. 28. D. 13. pl. 61. Marg. cites 8 Rep. 73. | 


put to her 6 . 
Cui in Vita ante Divortium; and yet the Words of the Statute are, that ſuch Alienation ſhall be void, but 


this ſhall be intended to toll the Cui in Vita. Mo. 58. pl. 164, Faſch. 8 Eliz. Broughton v. Conway. 


j. Obligor or Obligee marry with the Party, and after are divorced 
Cauſa Præcontractus, the Debt is extin, D. 140. pl. 39. Hill. 3&, 


P. & M. | 
8. Afﬀer Divorce the Wife ſhall have fuch Goods as were hers before 


All the Ja. Marriage, and are not ſpent. D. 13. pl. 63. by Fitzherbert, and ſays, 


— 2s that ſo was the Opinion of the Court about the 26 H. 8. Kelw. 122. b. 


Books which pl. 75. 
fay that the : 8 
Feme ſhall have her Goods again after Divorce, are to be intended of an abhſolute Divorce ab Initio. Cru 
E. 908. pl. 19. Mich. 44 & 45 Eliz. B. R. Stevens v. Totty. | 

f rhe Husband aliens or ſells bis Wife's Goods by Coin, and after they are divorced, the Wife nuy 
aver the Covin and ſhall re-have her Goods; Per Cur. Br. Collufion &c. pl. 2. cites 26 H. 8, 7. 


But after 9. Divorce Cauſa Adulterii of the Husband; afterwards the Wite 
8 ſues in the Spiritual Court for a Legacy; the Executor pleads the R:- 
y the leaſe of the Baron; the * Releaſe binds the Wiſe, for the Vinculum Mx 


Iians Pop- G - : 
ham ſaid, trimonii continues. Cro. E. 908. pl. 19. Mich. 44 & 45 Eliz. B. R. 
that a Con- Stephens v. Totty. „„ 
ſultation | Ste * | 
ſhall be granted, (ſo they in the Spiritual Court admit that Plea) and Dr. Crom ſaid, that then it is 
clear that the Wife there ſhall recover. Noy 45. Stephens v. Tutty & Ux. S. C——1 Salk. 115. pl. 
Mo. 665. pl. 910. S. C. ſays, that Conſultation was awarded, but ſo as that the Ecclehakical 
Judge ſhould not diſallow the Releaſe. * For here the Legacy is originally due to the Baron 
and Feme, and it is a Real Intereſt, and for that Reaſon the Releaſe of the 7 nc will diſcharge it. 


See Prohibition (Q) pl. 11. cites 44 El. B. R. Stephens v. Tott. 


- 


8 Mod. Zr. 41%, Husband may releaſe Cofts adjudged to the Wife ſuing in the Spi- 
5 - ritual Court, notwithſtanding a Divorce a Menſa & Thoro ; but if ſuch 
1 31104 99. Divorce be, and the Wife has Alimony, and the ſues there for Defams- 
Chamber - tion &c. the Husband cannot then releaſe the Coſts; for theſe Coſto 
lain 1 — "aw * bn, lieu of what ſhe has ſpent out of her Alimony, which is 
don A. ſeparate Maintenance, and not in the Power of the Husband. 1 Salk. 
accordingly, * x1: 2 rc: Ip Wer Ox TOE 7 and, 104% 
and ſays tht 115. Hill. 7 W. 3. B. R. Chamberlain v. Hewſon. 
the Reaſon Es | 3 | 
of Motam's Caſe, 2 Roll Abr. 3or. tho' not mentioned, was becauſe the had Alimony ; per Holt Ch.]. 
But he held that if ſuch Feme Covert after ſuch Divorce ſues for a Legacy, which, if recover d, comes 
to her Husband, there the Husband may releaſe it, becauſe there is no Alimony; and if he may releak 
the Duty, he may releaſe the Coſts. —-=1 Salk 115. pl. 4. S. C. & 8. P. * | 
*. Prohibition, (O pl. 10. cites 14 Ja. B. Motam v. Motam. 


7. A Divorce was a Menſa & Tre, and then the Husband dies in- 
teſtate. The Witeby Bil! pray'dAiliftanceay ra Dower and Adminifte 
Bs 3 | „ 5 K ; Sip © « - VP. ww 101, 
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Yn, Cit being granted to another) and Diftribution. The Maſter of the 
Rolls bid her go to Law to try if ſhe was intitled to her Dower, there 
being no Impediment, and as ta that diſmiſs d the Bill; and as to the 
Adminiſtration, the granting thar 1s in the Eccleſiaſtical Court; but the 
Diftribution more properly belongs to this Court; but ſince in that Court 
ſhe is ſuch a Wife as 7s not intitled to Adminiſtration, he diſmiſs'd the 
Bill as to Diſtribution too, and ſaid if they could repeal that Sentence, 
. ſhe then would be intitled to Diſtribution. Ch. Prec. 1 11. pl. 99. Paſch. 
1700. Shute v. Shute. | 


n * 4 — 
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(Lb) What Alteration a Divorce makes in the 
| Eſtate. 


1.F AND was given to Baron and Feme in Frank-marriage, and after g, Deraigu- 
a Divorce was had between them at the Suit of the Feme, and yet ment, pl. J. 
it was ſaid that the Feme remained Tenant always. Br. Eſtate, pl. 55. cites S. C. 


* 


cites 12 Aff. 22. 
2. Things executed, where Baron is ſeiſed in Right of the Wife, ſhall 
not be avoided by Divorce, as Waſte, Recei Tg Rent, Sei ſor of Nara, Pre- 
ſentment to @ Benefice, Gift of Goods, of the Wife &c, But otherwiſe tis 
in Matter of Inheritance, as if Baron diſcontinues or charges Land of his 
Wite, — or manumits Villeins &c. Br. Deraigument &c. pl. 18. 
cites 32 H. 8. | 4 
3. Feme ſole leaſes for Years ; Leſſee does Waſte, and after marries the 
Feme. They are divorced. Whether the Action of Waite ſhall revive 
to the Feme? Kelw. 122. b. pl. 55. Anon. Caſus incerti Temporis. 
4. If Feme holds of me, and ceaſes, and after I marry her, upon a 
ina ing Action is revived. Arg. Kelw. 122. b. pl. 75. Caſus incerti 
emporis. . : 
5. After a Divorce a Menſa & Thoro, an Iajunction was moved for to 
ſtop the Husband from ſelling a Term of the Wife's. The Court at firſt 
_ it ſhould not be granted; for that the Marriage continued, and 
the Husband had the ſame Power over it as before the Divorce, Bur 
upon the Importunity of the Plaintiff's Counſel *rwas granted; for tho? 
the Marriage continues notwithſtanding the Divorce, yet the Husband 
does nothing as Husband, nor the Wife as Wife. 9 Mod. 43, 44. Trin. 
9 Geo. Anon. | ws 


p pe 
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(X. b) Actions by or againſt the Baron and Feme aſter 


Divorce. In reſpe& of the Feme. 


I, I. ſeems that Writ brought againft Baron and Feme Fd abate by 
* | 5 


„ Divorce made between them pending the Writ. Thel. Dig. 185. 
| 3 * 13. S. 1. cites Paſch. 6 E. 3. 249. and that fo it is held 
aſch. 25 E. z. 39. PR 

2. Treſpaſs de Muliere abduQa, and raviſh'd, cum Bonis viri aſpor- 
tatis, again Baron and Feme and others, and well againſt the Feme ; for 
@ Feme may aſſent and aid to the R aviſhment of another Feme, and may 
carry away the Goods; and there tis agreed, that it is no Plea that the 


Plaimiff - 


ä 
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Plaintiff and his Feme are divorced ; for he is not to recover the Feme 
but Damages; and if ſhe was Feme at the Time &c. this is ſufficient 
Br. Treſpaſs, pl. 43. cites 43 E. 3. 23. b 
8. P. Br 3. N. K. brought Treſpaſs againft R. and his Feme, and two other, 
Rape, pl. 3. in B. R. of raviſhing his Feme and carrying away his Goods, and all came 
cites 43 E. into B. R. by Capias in Ward of the Sheriff, and the Plaintiſf counted 
: a Rape of his Feme, and carrying away his Goods, and Protection wl 
ew'd forth for R. which was allow'd for him and his Feme, and the cher 
demanded Fudgment of the Writ, becauſe N. and the Feme are divurceſ 
Per Knivet J. if the Feme was dead, yet Action lies of the Raviſhmen; 
and the ſame of Divorce; for he ſhall not recover the Feme, but Damages; 
and it was ſaid that the Divorce was Cauſa Frigiditatis ; and per Kniver, 
then he may recover his Nature, and act as a Man, and re-haye his 
Feme, therefore Anſwer. Kirton ſaid the Action is brought againſt R. 
and his Feme, and Feme cannot raviſh a Feme; Judgment of the Writ, 
& non allocatur ; for ſhe may aſſent, or be — or carry away the Gig; 
This is by which he pleaded Not guilty. Br. Rape, pl. 2. Cites * 4 
miſprinted, Af, 12. 


es, þ 


and ſhould | 
1 15 * For more of Baron and Feme in General, fee Abatement (N. 4) 
IT Amercements (Me a) (P. a) Appeal (A) Copyhol, 

Coſts (A) pl. 1. Damages (E) Default (0) Emblements, 
Error (K) Evidence. Execution (r) (Q. 3) (R) (T) Erecy; 
tor. Feme (A) (B) Fines (I) (B. b) (C. b) &c. Marriage, 
Ne unques Accouple. Bent (C. a) Reſceipt (I) (L) (M. 
&c. Reſervation (N) Utlawry (B. a) Waſte (R) (V) (2) 
&c. and other Proper Titles. | 

r Harretors. 
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(A) Of Barretors in General, and their Puniſhment: 


1. L Dm. 3. cap. 15. | 16 Conſervators of the Peace, who ate not 


: Barretors, ſhall be aſſigned in every County, ns 
A Juſtice 2. 34 ED, 3. cap. 1. Juftices of Peace ſhall have Power to reſtrain 
of #cac-., the Dltenders, Rioters, and all other Barretors. 2 R. 2. cap.) 


may arreſt . "IVE | 
any common Barretor, and put him in Ward till he finds Security for his good Behaviour for the Fu- 
ture &c. by this Statute, Kelw. 41. in pl. 6. per Keble, and agreed by the Court. Mich. 5 H.). 
Anon. | 

Juſtices of Peace have Authority to enquire and hear it, <vithout a Special Comes of Oyer and 
Terminer, and their Commiſſions are equal to that Purpoſe. Cro. 742 pl. 4. Trin. 2 Jac. B. R. 
Barnes v. Conſtantine. — Yelv. 46. 5 C. & S. P. held accordingly. Sid. 334. pl. 20. Paſch. 19 
Car. 2. B. R. the 8. P. admitted in Caſe of the King v. Browne.—2 Keb. 212. pl. 49. and 226. pl. 81. 
S. C. & S. P. admitted. % ĩ˙ĩ —ww tbe: Sy 

Barretry is an Offence of a mix'd Nature, of which Fuſtices of Peace cannot hold Plea by virtue of 
their Commiſhon of the Peace; but this ought to be by another Power, 2 Roll Rep. 151. Hill, 17 [ac- 
B R. Anon.——Hawk, Pl. C. 244. cap. $1. S. 8. cites S. C. ſays it ſeems, from the Words of the Sta- 
tute, that Juſtices of Peace (as ſuch) have Cognizance of Barretry without any other Commiſſion; but 


Quere. y A; 


—— 


r 
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3. A. acquitted of being a common Barretor, threatning the Wit- 
to carry them into the Star-Chamber, and appearing to the Court 

to be a notable Knave, was bound to his good Behaviour. t. 5. Paſch. 
1 Car. Topl in's Caſe. n wi : 
4. Common Barretry is an Offence againſt divers Statutes, viz. Main- 
tenance, and the like; per Cur. Cro. C. 340. pl. 4. Hill. 9 Car. B. R. 


. Chapman's Caſe. 


2 
of 


ä — * 


(A. 2) Who ſhall be ſaid a Barretor. 


1. IF a Pan proſecutes an infinite Number of Suirs, which are his Hawk. Pl. 
own proper Suits againſt others, yet he ſhall not be a Barretor by > 1 * 
this ; for if they are faiſe, the Defendants ſhall have Coſts againſt b 15, char 
him; and if ſuch Perſon ſhall be a Barretor, then he that ſues for if ach Ac- 
Cauſe may be comprehended ; but he that ſtirs up Suirs among his tions be 
Neighbours is a Barretor, Mich. 11 Jac. B. N. Some's Caſe, per merely, 
Cur | — 
LULL and vexa- 


tious, without any manner of Colour, and brought only with a Deſign to oppreſs the Nefendants, he does 
not ſee why a Man may not as properly be called a Barretor for bringing ſuch Actions himſelf, as for 


ſtirring up others to bring them. 


2. A Barretor is a common Mover and Exciter or Maintainer of Suits, 8 Rep. 36. 
Quarrels, or Parts either in Courts or elſewhere in the Country. In 1 * yo 
Courts, as in Courts of Record, or not of Record, as in the County, Caſe of Bar- 
Hundred, or other inferior Courts in the Country in 3 Manbers. Iſt, retry, 8. F. 
in the Diffurbance of the Peace. 2dly, in taking or keeping of Poſſaſtons of 
Lands in Controverſy, not only by Force, but alſo od Subtility and a Deceir, 
and moſt commonly in Suppreſſion of Truth and Right. 3dly, by falſe 
Inventions, and ſowing of Calumniations, Rumours and Reports, whereby 
Diſcord and Diſquiet may grow between Neighbours. Co. Litt. 386. a. b. 


3. A Feme Covert' was indicted as a common Barretor, but the In- Hawk. Pl. C. 


dictment was quaſh'd. 2 Roll Rep. 39 Trin. 16 Jac. B. R. Anon. $43.8: 81. 


8 | Cites 

S8. C. and ſays it ſeems to have been holden, that a Feme Covert cannot be indicted as a common Bar- 

retor, but this Opinion ſeems juſtly queſtionable ; for ſince a Feme Covert is as . of exciting 

| * in the frequent Repetition whereof the Notion of Barretry ſeems to conliſt as it ſhe were 
ſole, why ſhould ſhe not as properly be indicted for it? 


4 Common Barretor is as much, as Twiſden J. ſaid he had heard 
Judges ſay, as common Knave, which contains all Knavery. Mod. 288. 
pl. 34 Trin. 29 Car. 2. B. R. s 
5. A Man may lay out Money in behalf of another in Suits of Law to 
recover a juſt Right, and this may be done in Reſpect of the Poverty of 
-the Party; but it he lends Money to promote and ſtir up Suits, then he is 
a Barretor. 3 Mod. 98. Hill. 1 Jac. 2. B. R. Anon. 0 
6. If an Aion be firft brought, and then another proſecutes it, he is tio Hawk. Pl. 


Barretor, though there is no Cauſe of Action. 3 Mod. 98. Hill. 1 Jac. 2 . 


| | it ſcems ſo, 


* # 8 — — as £ * 11 24 


2 _ —— lt rt. _ 1 


| G) Pleadings and Proceedings. 


* N IndiQtment was Contra ſormam Statuti, to which it was ex- 


Hawk, Pl. c. 


eepted that there is no Statute that makes this an Offence, but 344 Cf. * 
it was an Offence at Common * = the Statute of 34 E 3. 2. doth - thar it OM 
| | i | a Ma 


- Is hint a 
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to be certain make this an Offence, but appoints a Puniſhment 3 bur it was held good. 
that an In- for there are many Precedents, Cro. E. 148. pl. 14. Mich. 31 & 32 


dictment of 771; : 
Battery, con- Eliz. B. R. b Burron 8 Caſe. 


cluding contra formam Statuti, is good, though no Statute be made directly againſt it, but only for 
the Puniſhment of ir, ſuppoſing it an Offence at Common Law. 


* No certain 2. A. was indicted, that at ſuch a Day, and divers Days before and 


Place need after he was a common Barretor and Perturbator Pacis, but ſhew'd 205 
be expreſſed, 


for it mutt Place where nor Cauſe for which he is a common Barretor; bur per Cur. 
be intended it is good, and the Trial ſhall be De Corpore Comitatus, for it is in every 
in ſeveral Place. Cro. E. 195. pl. 11. Mich. 32 & 33 Eliz. B. R. Parcell's Caſe, 


Places. Cro. 
J. 527. pl. 4 Paſch. 11 Jac. B R. Palfry's Caſe, As to no Place being alledged, Doderidge |, 
laid that if he is a Barretor in one Place, he is ſo in all Places; but the Indictment being per Quod 
did ſtir u Ju ia Contentions, and no Place alledged where he did ſtir them up, it was ſaid that in 
fuch Caſe t e Place was very material, and for that Reaſon it was quaſhed. Godb, 88 pl. 471. Paſch, 
3 Car, B. R. Man's Caſe. Palm. 450. 8 C. the Indictment was quaſh'd, becauſe no Place was alleg d 
where he was a Barretor, nor where he ſtirred up Suits ; yet at firſt Doderidge ſaid it was good, becauſe 
a Barretor is one that ſtirs up Suits between his Neighbours, and it he is a Barretor in one Place, he i; 
ſo throughout the whole County; but here if it be traverſed, no Venire Facias can be awarded, and 
therefore it was quaſhed. Lat. 194. S. C. in totidem Verbis with Palm. An indictment of 
Barretry charged the Defendant for the Multiplicity of his own Suits at ſuch a Place, and for raiſi 
of others to Suits. Exception was taken to the Inditment that no Place was all ; bur Coke Ch. f. 
held it well enough, becauſe the Word (et) couples all together, and therefore it ſhall be intended to 
be at the ſame Pace. Roll Rep. 295. pl. 12. Hill. 13 Jac. B. R. The King v. Wells. 2 Keb. 
409. pl. 33. Mich. 20 Car. 2. B. R. The King v. Clayton, S. P. held good without ſay ing where. 
Hawk. Pl. C. 244. cap. 8t. S. 11. ſays it has been holden, that an Indictment of this kind may be good 
without alledging the Offence at any certain Place, becauſe from the Nature of the Thing conſiſt 
in the Repetition of ſeveral Acts, it muſt be intended to have happened in ſeveral Places, for whi 
Cauſe it is ſaid that a Trial ought to be by a Jury from the Body of the County. But it had 
been reſolved, that ſuch an Indictment is not good without concluding Contra pacem &c. for this is an 
eſſential Part of it. Hawk. Pl. C. 244. cap. 81. S. 12. 2 Hawk. Pl. C. 227. cap. 25.S. 61.8. P. 


Cro. J. 404. pl. 3. An Indictment of Barretry at the Seſſions of the Peace, may be 


- Sq = tried the ſame Day of the Indili ment found. Judged and affirm in 


38 Error. The Barretor was fined 40 I. and impriſoned. Jenk. 317. pl. q. 


Regem. 

Indiftment 4, Indictment for Barretry omitted the Words Contra Pacem Do- 
= 7 mini Regis, vel contra formam Statuti. Exception was taken for thele 
mon Barre. Cauſes, and it was held to be inſufficient, it being an eſſential Part of 
tor, contra the IndiQtment ; and therefore was reverſed. Cro. J. 527. pl. 4. Paſch. 


Formam di- 1) Jac. B. R. Palfrey's Caſe. 


verſorum 

Statutorum. Exception was taken that it was not good, becauſe it is an Offence at Common Law, and 
there is not any Statute to puniſh it, ſed non Allocatur ; for ſo is the common Courſe of Indictment: 
Beſides common "oy is an Offence againft divers Statutes viz. Maintenance and the like. Cro. C. 
340. pl. 4. Hill. 9 Car. B. R. Chapman's Caſe.——Barretry was an Offence at Common Law, yet it is 
good to conclude Contra Formam diverſorum Statutorum; Per Cur, Obiter. 12 Mod. 99. Trin. 8 M. 
3. in Caſe of The King v. Bracy. - 


5. An Attorney, upon Barretry being proved againſt him by divers A.- 
davits read in r had Fudgmen to be put > of Y, Ralf Atrornies, 
and be ned 50 l. and turned over the Bar, and ſtand committed. Sty. 483. 
Trin. 1655. B. R. Alwin's Caſe. ö 
Sid. 108. pfl. 6. An IndiGment of Barretry was brought into this Court and filed. 
21. The Upon a Motion for a Procedendo, Twiſden J. ſaid that it could not be; 
— 'c ©" for a Record filed here, cannot be removed without an Act of Parlia- 
ſays te ment. But by the Opinion of Foſter & Windham, a Procedendo 
Clerk of the was granted. Quære de ceo. Lev. 23. Hill. 14 & 15 Car. 2. B. R. 


_ — Upham's Caſe. 


Court that it was filed, and therefore could not be remanded ; but becauſe it appeared to the Court to! 


Twiſden, and likewiſe to the Courſe of the Court. Keb. 470. pl 80. 8, C. ſays it was fied 
the ſame Day that the Certiorari cas returned, which- the Court conceived an Irregular Surprize, not- 
u ithſtanding the Bar and the Clerks affarmed that after filing none could iſſue. ; 


7. Ertor 
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1 Error aſſigned to reverſe a Te in an Indictment for Bar- Keb. 755: 


was becauſe it is that he thall be fined 100 I. and be of the good f. * 
1 without ſaying How long, and ſo uncertain ; bur the Record was os the Ex 


that he ſhould be fined. Et ulterius Ordinatum eit, that he ſhall be of dinatum eſt 
che good Behaviour ; and therefore the Court held that the Good Beha- '5 — 5 ; 
viour, as it is here entered, is no Part of the Judgment; but they ſeemed being * 
to doubt if it had been entered in apt Words, whether ſuch Uncertainty Part of the 
would not have hurt the Judgment. Sid. 214. pl. 14. Trin. 16 Car. 2. Judgment, 
B. R. The King v. Rayner. ut the 


Judgment is 
compleat ' without it; and Judgment affirmed. 


g. U. was indicted at the Aſiſes of common Barretry, which being re- 
moved into B. R. by Certiorari, he appeared and pleaded Not Guilty, & de 
hoc ponit ſe ſuper Patriam, 2 Thomas Fanſhaw Miles, Coronator & Attorn 
Domini Regis Sc. and found Guilty de Premiſſis in InditFamento infra ſpe- 
 cificato interius ei impqſit modo & forma prout pred” T. F. interius verſus 
eum quer. It was moved in Arreſt that the Verdict was inſufficient, be- 
cauſe the Defendant is t found Guilty generally, but only that he is 

Guilty modo & forma prout pred” T. F. verſus eum queritur, whereas in Fat? 
the ſaid Sir Z. F. had not complained againſt the Defendant ; for this was not an 
Information exhibited in this Court by the ſaid Sir. T. F. but an Indidtment 
in the Country; and the ſaid Sir T. F. did only join Iſſue for the King, 
which if the Indictment · had remained in the Country the Clerk of the 
Aſſiſes ought to have done, and this Fault was not aided by any Statute 
of r becauſe this Caſe was excepred out of all the Statutes of Jeo- 
fails, and the reupon Cur. adviſare voluit; but afterwards the Court 
over- ruled the Exception, and adjudged the Verdict ſufficient, becauſe 
the Words modo & forma &c. was meer Surpluſage ; for the Detendanr is 
found Guilty de Premiiſis in Indict' intra ſpecificato interius ei impoſit', 
which is a compleat Verdict of itſelf without ſaying more, and the ſub- 
ſequent Words are meerly a void Surpluſage ; wheretore ſudgment was 
given againſt the Defendant. But becauſe it ſeemed to the Court to be a 
malicious Proſecution, which had been for a long Time, viz. 7 Years, a 
ſmall Fine was ſer on the Defendant. 2 Saund. 308. pl. 52. Trin. 17 
Car. 2. The King v. Urlyn. 

9. H. was indicted at the Seſſions, and Judgment was there given 2 Keb. 42. 
againſt him that he was a Promoter of Suits, and a common Oppreſſor of his Pl. a tu C. 
ſeigbbours, and was fined 200 I. The Juſtices all agreed that the In- Words 
dictment was not good without the Word (Barretor,) and their great (Communis 
Reaſon was becauſe all the Precedents are fo, and therefore the Judg- Barrectator) 
ment was reverſed; but they ſaid that the finding him to be a common n ancient 
Oppreſlor of his Neighbours, had been good Evidence to find him guil- x game 
ty of Barretry; and therefore they bound H. to his good Behaviour, rial to be 

and wilPd that the Country indi& him again with the Word (Barrec- inſerted 
a Sid. 282. pl. 13. Paſch. 18 Car. 2. B. R. The King v. Hard- where they 


were of Bar- 
: b. Paſch. 
30 Eliz, The Caſe of Barretry,———Communis Barrectator is a Term which the Law - Notice 
of and underſtands ; Per Twiſden J. Mod. 288. pl. 34. Trin. 29 Car. 2. B. R. Hawk. Pl. C. 2 
cap. $1.8 9. ſays it ſeems clear that no general Indictment of this Kind, charging the Defendant with 
being a common Oppreſſor and Diſturber of the Peace, Stirrer uv of Strife among Neighbours is » 
2 __— the Words Communis Barrectator, which is a Term of Art appropriated by the Law 
e. : | | 
No general Charge is allowable in any Caſe but Barretry, which in irs Nature muſt conſiſt of an Hea 
= Maltirade of Particulars; Per Holt Ch. I. and 6 other ] _—_ 2 Salk. 681. pl. 2 Paſch. g Ang. 
32 Juſt. 52. (publiſh'd in 1742] ſays it was ruled, that where the Defendant was indicted 
t he was Duotidianus Perturbator Pacis, the Iadier ment was held good. Hill. 8 W. 3. The King v. 
„ ns is 100 Sever wo. ſo is br porn — preſſor, Perturbator &c. and 
x rretor without adding of partic — Cur. 6 Mod. 
311. Mich, ; Ann, B R. in Caſe of the Queen v. Hannon. ED 11 * # 
e „ SR. hots 10. N. 


* 
” 
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2 Keb. 292. 10. N. was ind icted of Barretry, and found guilty, and bad his Jud. 
«75-S.C. „ent. Afterwards he brought Writ of Error, and g's, among other 
Jane "no Things, that it was tried by the Fuftices of Oyer and Terminer at the nx; 
was reverſed. Aſiſes, which could not be, bur it ought to be before Juſtices of Gol. 
Delivery. The Court were of Opinion that Judgment ſhould be reverſe 
tor thoſe Errors; but the Parties agreed to try it again at the Bar the 
2 _ Sid. 348, 349. pl. 15. Mich. 19 Car. 2. B. R. The King 
v. Nurſe. | | 
* 2 Hawk, 11. Exception to IndifFment of Barretry was, becauſe it is only ſaid 
Pl. C. IT Ad Seffjonem Pacis tent” coram Fuſticiariis pro le Weſt-riding in Joriſbir 
515 8 p & tent per Adjornamentum, and does not ſay it was actually adjourn d, nor * 
cites S. C. fore what Fuſtice; ſed non allocatur; tor the firſt Juſtices goes to all, 
becauſe it and it was faid ad Commune nocumentum di verſorum, and does not ſay » 
appears from omnium, as in Caſe of a Highway. Sed non allocatur ; for it is ſuff. 
of the cient, as in Caſe of Indictment for a common Scold ; and Judgment pro 
Thing, that Rege. 2 Keb. 409, 410. pl. 33. Mich. 20 Car. 2. B. R. The Kingy, 
It could not Clayton. 
but 4 ax 12. In an Information for Barretry it was faid that the Defendant 
3 u ſtood upon his Protection; but "wo Cur. there is no Protection in Caſe of 
Breach of the Peace, nor againſt a Rule of B. R. Freem. Rep. 359, pl, 
458. Mich. 1673. Anon. | 
13. One convicted of Barretry produced a Pardon of all Treaſons &c, 
and all Penalties, Forfeitures, and Offences. The Court ſaid that tie 
Words (all Offences) will pardon all that is not capital. Mod. 102 
pl. 7. Mich. 25 Car. 2. B. R. Angel's Caſe. 
14. On Indictment for Barretry the Evidence was, that one 6. 
was arrefted at the Suit of C. for 40001. and brought before a Fudge to gin 
Bail, and that the Defendant, a Barriſter at Law, then preſent, did ſolicit 
. this Suit, when, in Truth, at the ſame Time C. was indebted to G. in 200 
and that he did not owe the ſaid C. one Farthing, The Ch. J. was firſt of 
Opinion that this might be Maintenance, but that it was not Barretm, 
unleſs it appeared that the Defendant did n that C. had no Cauſe 


Action after it was brought. If a Man ſhould be arreited for a triflin 
or for no Cauſe, this is no Barretry, tho? it is a Sign of a very ill Chi 
tian, it being againſt the expreſs Word of God; but a Man may arreſt 
another, thinking he hath a juſt Cauſe ſo to do, when as in Truth he 
hath none; for he may be miſtaken, eſpecially where he hath gra 
Dealings between the Parties. But if the Deſign was not to recover his 

own Right, but only to ruin and oppreſs his Neighbour, that is Barretry, 
Now it appearing upon the Evidence, that the Defendant entertained l. 
in bis Hoo, and brought ſeveral Actions in his Name where nothing was 
due, that he was therefore guilty of that Crime. 3 Mod. g7, 98. Hil 

1 Jac. 2. B. R. The King v.. | 
2 Salk. 289. 15. Judgment on Indifment of Barretry was reverſed on Error, and 
4 — eld per Cur. on Motion, that 20 Writ of Reftitutios lies to @ Stranger b 
was fived Ihe Record; and by Ch. J. Holt, if it did, it muſt be by Scire bags. 
Tool. and Show. 261, Trin. 3 W. & M. The King v. Lever. | 
* | X 

the Sher, and by him paid into the Hands of the Collectors. Holt Ch. I. held that a Writ of Re. 
ſtitution lay not to the Collectors, becauſe not Parties to the Record; a0 he alſo doubted whether 3 
ſpecial Sci. Fa. and ſo make them Parties, would be ſufficient. 


In Indit- 16. In an Indi&tment of Barretry the Defendant muſt have a Nite f 
mom the Particulars, that he may know how Oey intend to charge him; 
the Indi- Otherwiſe the Court will not proceed to Tri 5 Mod. 18. Hill. 6 W. 
dert & M. in B. R. The King v. Grove. 
= - - Wh | | 4 
| een of Multiplicity of Facts; but the Court in Juſtice will compel the Proſecutor to aſſign ſome 
particular Inſtances, and if he proves them, he ſhall be admited to prove as many more of them #5 he 
pleaſes to aggravate the Fine; Per Gould J. Ld, Raym.Rep. 490. Trin. 11 W. 3. obiter. 1 
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H. was indicted for Barretry, in which Caſe the Defendant ought to have a Copy of the Articles to be 
inſiſted on againſt him at the Trial, before hand, that he may have an 4/8 jog of preparing a De- 
fence ; and here a Notice left with the Defendant's Servant was adjudged ill, and a Trial, without due 
Notice, ought not to ſtand z and when there is a Rule to give a Copy of Articles, and that is not done, 
the Proſecutor ought not to be admitted at rhe Trial to give A PO and then the Defendanr is 
of courſe acquitted. 12 Mod, 516, 517. Paſch. 13 W. 3. The King v. Ward. —2 Hawk. Pl. C. 
227. cap. 25. S. 61. 8. P. And 1 Hawk. Pl. C. 244. wy 81. S. 13. ſays, it ſeems to be ſettled Prac- 
tice, not to ſuffer the Proſecutor to go on in the Trial of an Indictment of this Kind, without givin 

the Defendant a Note of the particular Matters which he intends to prove againſt him, for otherwiſe 
it will be impoſſible ro prepare a Defence againſt ſo general and uncertain a Charge, which may be 
proved by ſuch a Multiplicity of different Inftances. | 


16. In Indictments of Barretry the Names are never inſerted ; per 

Holt Ch. J. and Rookesby. Carth. 453. Trin. to W. 3. B. R. in Caſe 

of Iveſon v. Moor. | 

- 17. In Caſe of Barretry the Defendant, upon Motion, may have a Rule 1 Salk. 2r: 
to have Articles deliver'd him of the Inſtances, and the Proſecutor ſhall pl. 11. S C. 
not give Evidence of any Particular beſides; and if he gives no Ar- — 8. F. 
ticles, he ſhall give no Evidence; per Harcourt, Maſter of the Office. 3 


6 Mod. 262. Mich. 3 Ann. B. R. in Caſe of Goddard v. Smith. 3 Salk. 245. 
| I. 9. S. C. 
but S. P. does not appear.— 11 Mod. 56. pl. 32. Paſch. 4 Ann. B. R. the S. C. but S'P. does not 
appear. | <q 


For more of Barretors in General, ſee other proper Titles, 


Baſtard. 


(A) Baſtard. | ho, in reſpect of the Time of his Tce 
: Bin. — 


L 


1. IF a Man dies, aud his Wife hath Iſſue born 40 Weeks and 8 Days . co. J. 
1 after his Death, as if he dies the 23d of March, and the Jfſue 54:. pl. . 
is born the 9th of January following, this Iſſue ſhall be legitimate, ow. he 
tot by Nature it may be legitimate, and the Law has not appointed 8 Cane 
any certain Time for the Birth of legitimate Jnfants. * Mich. 1) Courr deli. 
ac, B. R. between upon Evidence at the ver d cheir 
Sar, which concerned the Heir of one Andrews, reſolved per Cu- ?eivion co 
rlam; in which Caſe Dr. Paddy and Dr. Momkord, two Fa, watt ret 
50s, being (worn, informed the Court, that by Nature ſuch Jflue Chita born 
map be legitimate; for thep ſald that the exact Time of the Birth 40 Weeks 
aan Infant is 280 Days from the Conception, ſcilicet, 9 Months ad more 
ad 10 Days after_the Conception, accounting it per Menles So- Denn or 
lares, ſcllicet, 3o Days to each Month; but it is natural alſo, if che Husband 
the Birth be at any Time within x» Months, ſciltcet, within 40 mighe well 
Weens , for by ſuch Account, 10 2 and 4 Meeks are all one, n Child. 
Hut by Accident an Infant may be born after the 40 Weeks or be- Iich „ 
fore; and in the Cale at the 5h it was proved that the Wife longed erg S. C. 
. | "Fi _ ore tor and ſays 


: 
EY 
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cord of is Plague; ſo that he was ſick but one Day before his Death; and that 
R. ce“ the Father-in-Law of the Woman perſecuted her, and uſed her with 
Andree great Inhuinanity, and cauſed her to lie in the Streets for ſeveral 
Baron died, Nighes ; and that the Woman was in Travail 6 Weeks before ſhe was 
and the © deliver d, but that it mas interrupted by the fat Uſage of her Fx 
Feme rook ther⸗in-Law, and that the was deliyer'd, Within 24 Hours ater the way 


another Ba- 


ron, and 40 Teceived into a Houſe and well uſed, which was good Proof of the 
Weeks and Legitimation; tho it was proved of the other Part, that the wo 
c 

n ur m mate. 5 rial one Mherlam 
of the fir 1 Ban-miwile, informed the Court upon his Dath, that he hay 
Baron, and KNOWN a Moman deliver d of one Child, and within a Fortnight af. 
then the ter of an ; and the Doctors ſaid the Birth is ſooner or later, ac- 
Feme bad cording to the Nutriment that the Mother hath for it. 


Iffue, and it 1 H. 6. 3. Rolf ſaid a Woman might be enſeint for ſev 


me He Vears. 


the 2d Ba- | 

ron, and nat of the firſt ; but Doderidge ſaid, there is a Difference between the principal Caſe, and the 
Caſe of 18 R. 2. for in this Caſe, if the Child is not the Child of the firſt Baron it will be a Baſtard, 
whereas in that other Caſe it is legitimate either way; and . in the principal Caſe, that the 
Child is legitimare. Godb. 281. pl. 400. Anon. S. C. S. C. cited _ Litt. Rep. 178. and 
Cites ſeveral other Caſes to the like Purpoſes of earlier and later Births. ty. 277. it was ſaid by 
the Court to have been adjudged in Caſe of Thecker v. Duncomb, that a Woman may have a Child 
in 38 Weeks, and that by cold and hard Uſage ſhe may go with Child above 40 Weeks. 


2. Bracton, Lib. 5. Fol. 417, b. Si partus naſcatur poſt mortem 
Patris (qui dicitur poſthumus) per tantum tempus quod non fit veril- 
_ quod poſſit efle defuncti Filius, & hoc probato, talis diti potent 

aſtardus. 
8. C. cited 3. 18 E. 1. Rot. 13. in B. R. with Mr. Bradſhaw, Johannes 4 
Cro. J: 541. Radewell brought an Aſſiſe verſus Raaulphum & Henricum, Coram J 
pl. 1- in zue hanne de valltbus, Willielmg de Palam, æ Sociis ſuis itinerant 
ſop v. Bow- VUS apud Bedfordtam. This Allie was brought there the 15 E.. 
trell. * Bur And atter in 18 E. 1, the Parties and Recognitors of the Afſiſe came 
fays, Note Coram Rege, and the Aﬀiſe found inter alta, that after che Death of 
hoe fhewn Robert the Husband of Beatrice, the Mother of the ſaſd Henry, tit 
what was luld Beatrice came into the Court of the ſaid Radulph, (of whom the 
Ultimum Land is held by the Service of Chivalry) & prædicta Beatrix pra- 
rewpus Mu- ſens in Curia quæſita an eſſet pregnans necne, juramento aſſerebat ſe non 


| 28 eſſe pregnantem, & ut hoc omnibus liqueret, veſtes ſuas uſque ad tuni- 


ſtitutum.— Cam exuebat, & in plena Curia fic ſe videri permiſit, & dicunt quod per 


Co. Litt. aſpectum 5 1 non apparebat eſſe tunc che faſt upon which Cv 
os py Dence the (ad * Radulph, the Lord, t. ſaid John for his bel 
Lays that FC. Et quia invenitur per veredictum juratorum Afliſe captæ coral 
ORAHJ,T prztatis Juſkiciarits itinerantibns quod præd' Henricus natus fuit per 
1 Juan te dies 4 poſt 2 tempus 7 raponea — ot * 
">. conſtitutum, ita quod præd penticus non debet Filius pred 
ra in Roberti ſecundum e Anglie uſitata, an 
chat Caſe ap- Debet kerundt viri pern Beatricis f forte ſe nüpferit alicut infra ut 
inced by DeCtm Dies poſt mortem primi maritt ſui, ut | extra matrimoniun 
ON, baſtardus ; & quia per veredictum juratorum invenitur quod pred 
9 M — - qpty non 4 5 acceſſum 5 ops 2 per ou _ 
<5 em ante mortem ſuam, per quod magis pre tur contra præ 
Weeks; but icum, & plane invenitur in Recordo, quod prædictus Johannes 
ſet 
Sree 20k in ing ws ee 
fore , K m præd u ; 
8 Oomint ec. conſideratum eff quod pred“ Johannes recuperet {fl 
- _ _finam ftam de przd' tenementis per viſum juratorum, c pr=0 
Ravulphus x Henricus in milericordia. Vide 8 Ed. 2. rt” 


that aRe- for Things in the Lite of her Husband, and the Husband died of the 
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22 


Parliamenti 6 Ed. 3. Pembrana 4. Mota ury found 
1 0 uiſh'd of a F 22 before his Death. le 5 

4 Britton, Fol. 166. the Manner is ſhewn hom a Jury of Wo- As to this 
men ſhall be impannel led by the Sheriff, after the Death of the Huſ- Matter, ſce 
dand, upon the Complaint of the next Heir, and the Feme ſhall be Tit. Ventre 
viewed by them, and after ſhall be pu in one of the King's Caſtles tg inſpiciendo, 
be kept from Company and if the hath not a Child within 40 
weeks after-the Death of her Hugband, or if the be not found En- 
ſeine, let her be puniſhed by Fine and Jmprifonment, and the Lords 
the Fee, as ſoon as may be without Delay, may take the Homage 

the Þeirs ; and if the hath a Cluld within the 40 Weeks, then let 

this Jnfant be received to the Inheritance, if another Heir cannot 
aver this Chitd to be another's than her Hugband's, or &c. Vide 


* 


the Infant may be the Child of the firſt or ſecond Husband ; in this viment en- 
Caſe, if it cannot be known by Circumſtances, the Infant may elect /ci with a 
the firſt or ſecond Pusband for his Father. Co. Lit. 8. Son, and an- 


other Man 
marries her, and after the Son is born, he ſhall be adjudged Son of the firſt Baron, and not of the ſe- 
cond Baron; Per Thorp, quod Wilby conceſſit; but ſaid that he heard Berr. J. ſay that the Infant may 
chuſe which of them he would take for his Father, which is not Law as it ſeems. Br. Baſtardy, pl. 18. 
cites 21 E. 3. 39. The Reaſon is, that in hoc Caſu Filiatio non poteſt probari, and ſays that fo 
the Book [21 E. 3. 39] is to be intended; and ſays that for avoiding ſuch Queſtion, and other Incon- 
veniencies, the Law before the Conqueſt was, Sit omnis vidua fine marito duodecim menſibus, & ſi 
maritaverit, perdat dotem. | 


» 
— 


11 — 


(A. 2) Io ſhall be ſaid to be a Baſtard, [tho' born in $ Ti: 


f . B d 
Marriage, and in reſpect thereof. | Feme (A) 
1. F a Pan having one Wife, takes another Wife and hath Illue * Firzh Re- 
by her, living the firſt ite, this Jſſue is a Balfard. * 18 5 cher 8. E. 
31, +18 ED, 4. 30. b. Ca. J. Kenn, 44. For the ſecond Mar⸗ + Br zac 
is vold, 38 Af, + 24, adjudged, , 1 
28. 8. C. & 8, P. accordingly by Littleton. | + This is the firſt pl. 24. there being 
another pl. 24. which is not S. P. Sec Tit. Baron and Feme (A) pl. 2. S. P. and the Notes there. 
2. If a Ban marries his Couſin within the Degrees, the Iſſue be⸗ Br. Baftardy, 


them is no Baſtary, till a Dtyoree comes; for the Parriage pl. cites 


nat void. 18 6, | ; 
24th b. % U. 3 78. 6. P. See (H) infra, SP: 


-3. So it is if the Brother marries his Siſter. 18 D. 6, 32. „39 * Br. Baſ- 
Ed, 3. 31. h. = 7 8 v. = ges Pe +50 


So if a Man marries his Couſin within 8 of Spiritual Br. Baftardy 
afhic, the Iſle is no Baſtard till a Divorce. 39 Ed. 3, * * 85 cites 


— —— 


| See Baron and Feme (A) pl. 3. 8 C. After the Stat. 32 H. g. cap. * the Husband cannot be 
afraid to loſe his Wife, or the Wife her Husband, nor the Heir of them ta be baſtarded, by reaſan that 


the Husband before Marriage had heen God father, either at Baptiſm or Confirmation, to the Couſin of 


his Wife; or that ſhe had been Godmother before the Marriage to the Couſin of her Husband for 


the Divorces Cauſa Compaternitatis & Commaternitatis (which in the Act of 1 & 2 P. & M. is called 


Cognatio Spiritualis) are by this Act taken away, 2 Inlt, 6843. N 


PD 
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this. | 
5. Ma Pan hath a Witt and dies, and after within a ſhort Time 3 2 
the Woman marries REY and within 9 Months hath a Child, ſo that his Fame 751 { 


216 Baſtard. 
7 Baſ- - 5, In Man hath Iſſue by A. and after intermarries with her, et 
tardy, gs, this Ilſue is a Baſtard by our Law. 747 Ed. 3. 14. b. fh. 
2 47 K.. 84. 18 Ed. 4. 30. 39 E. 3. 31. b. 38 All. 24. 


14. 
Br Baſ- i 
. pl. 12. cites 8. C. — Fitzh. Baſtardy, pl. 6. cites S. C. 


8 ä 


4 


6. And fo he is a Baſtard by the Common Law of Scotland. 

Skene Regiam Bazeſtatem, Lib. 2. Cap, 5. Verl. 2, 3. 

J. An ldeor a Mativitate may conſent ro a Marriage, and his If 

adjudged, upon a ipecial Verdict, pur un petit Queſtion. 
s. kthe Husband be gelt, {0 that it is apparent that he cannot by 

7 Fol. 358. any 3 beget a Child, if his Wite bath Iſſue ſeveral Bearg 
) SY after, this will be a Baſtard, tho it was begot within Marriage, 
becauſe it is apparent that it cannot be legitimate. Pill. 14 Jac, in 

Camera Stellata, between Done and Hagerton Plaintiffs, and two 

Hintons and Starky Defendants, ſo held by the Chancellor and 


| Mountacute, but Hobert e contra. 
Becauſe no 9. A Male of 5 Tears odd, married to a Female of 14; ſhe before 
Law will in- the Male is 13 has Iſſue, this Iſſue is a Baſtard. Jenk. 95. pl. 84. cites 


tend that an 

Infant under 1 H. 6. 3. 
that Age can 6 : 
begeta Child. 1 H. 6. 3. b. pl. 8. Br. Baſtardy, pl. 26. cites S. C. Noy 142. cites S. C. 
& if the Male is 13, and the Female 12. Jenk. 289. in pl. 26. 


— 


(B) bo ſhall be ſaid a Baſtard, and who a Malie, 


wm 


nnen ra erer 


* Firzh. Baf. 1. N the Law ofthe Land, a Man can not be a Baſtard who is 
tardy, pl. 9. born after Eſpouſals, unleſs ff be by ſpecial Matter. * 40 Ed. 


Cites S. C. 2 
4; 3. 16. b. 1 21 ED. 3. 39. 4 39 E. 3. 3r. 31 AH. pl. To. 2 E. 3. 29. 
e h. per herie and Cond, | 


againſt J. P. 
and 2 of the Seiſin of Walter, who died without Iſſue, by which the Land reſorted to Ralph as Unit 
and Heir of the Part of his Father, and from Ralph deſcended to Lacvrence as to Son and Heir, and frm 
Lawrence to the Demandant as Son and Heir; Per Mombray, this Ralph took to Feme Margery, and had 
Iſſue Roger eigne, and Lawrence, Father of the Demandant, puiſne, and Roger bad Iſſue the Tenant, and ſo 
is the Tenant Iſſue of the elder Brother, and the Demandant Iſſue of the Younger ; Judgment fi Ac- 
tio; the Demandant ſaid, that Roger, Father of the Tenant, was not Son of Ralph, but Son of one J. U. 
and becauſe he did not deny rhe Eſpouſals, and that Roger was within the Eſpouſals by Margery, 
therefore ſuch general Averment was refuſed ; But per Wilby, he might have ſaid that Roger was th! 
Son of Jahn, and born out of the Eſpouſals &c. by which the Demandant was awarded to anſwer further 
by whom the Ifſue was; the Demandant ſaid, that Ralph the Grandfather had Iſſue Lawrence, abſque 
hoc that be had ſuch Iſſue Roger born and begotten by this ſame Ralph during the Eſpouſals beteveen him and 
Margery ; Priſt; and the other ſaid,' that Ralph the Grandfather took to Feme Margery, and during theſe 
Efpouſals Roger <vas born and begotten of the ſame Margery, and ſo was this ſame Roger the Son of wag, 
Priſt; and the other e contra, and ſo ſee that ſpecial Baſtardy ſhall be tried per Pais, and not by Cer- 


rr 


me wo ere 


tificate of the Ordinary. Br. Baſtardy. pl. 18. cites 21 E. 3. 39. + Br. Baſtardy, pl. | 
17. cites S. C. but not exactly S. P. | Br. Baſtardy, pl. 37. Cites 39 Afl. 10. S. P. and 
| Koll here ſeems to be miſprinted, ——— Firzh, Baſtardy, pl. 18. cites 8. 


* Br. Baſ- 2. Tfa woman be groſsly enſeint by A. and after A. marries her, 
rardy, p: and the Iſſue is born during the Marriage, this is a Muliet, and not 

Fitah. Baf. M Baſtard. 44 Ed. 3. 12. b. 45 ED, 3. 28. 
tardy, pl. 10. Cites S. C. 1 


1 80 if a Woman be groſsly enſeint by one Man, and after another 
/ 4 | ary, pl. 26, marties her, and after the litue is born, this is a Muller, b:caule . 


oy” 1 —— 9 
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Baſtard. 21 4 


Ig horn during the Warriage, and no Jfſue can be taken by whom ie,. C 
4 en — betauſe that cannot be known. * x Þ, 6. 3. Contra _ * 
+44 ED. 3. 12 b. 45 Ed. 3. 28. Contra 18 P. 6. 3 1. b. fo altho' the che 8 K. 
Iſſue be born within three Days after the Marriage. 18 Ed. 4-3. Br. Baſ- 


| | tardy, pl. 5. 
cites 8. C. Fitzh. Baſtardy, pl. 12. cites 8. C. In ſuch Caſe by the Common Law ſuch 
Iſue is a Mulier, and by the Spiritual Law a Baſtard. Br. Baſtardy, pl. 43. cites 18 E. 4. 28. 


== | 4 Tf a Feme covert hath Iſſue in Adulcery, yet if her Husband be“ Br. Baſ- | 
able co beget Children, and is within the four Seas, this is no Baſtard, d pl. 21. 


pill, 14 Jac. in Camera Stellata, between Pen on kee Platn- in ARE the 


and two Hlintons and Starky Delendants, agreed by the Judges Tenant ſaid, 
any Chancellor, *39 Ed. 3. 14. | ; E tat: 8 


Fee, and took to Feme K. of whom he begot the Tenant, a Son, and the Plaintiff, a Female, and 
died, and the Plaintiff claiming as Heir entred, and the Defendant ouſted her. The Plaintiff replied, 
that the Tenant was Baſtard. The Defendant rejoined that he was Mulier. Whereupon the Biſhop 
was wrote to, who certified Baſtard, and the Manner How, viz. That J. took to Feme K. who elop'd, 
and lived in Adultery with F. S. who begot of her the Tenant, and ſo Baſtard. Thereupon the Te- 
nant complained to the Parliament, becauſe the Certificate was Contra Legem Terrz, and this it ſeems, 
for that it is not certified whether the Baron was Infra Quatuor Maria or not. But afterwards Judg- 
ment was given for the Plaintiff according to the Certificate; and ſo ſee that __ have no Re- 
d to the Manner or Cauſe of the Certificate, but only to the Effect thereof, which was, that the 
enant was a Baſtard ; Quod Nota, — Firzh. Baſtardy, pl. 8. S. C. ſays, that by his being ad- 
judged a Baſtard by the Law of Holy Church, the Juſtices took the Aſſiſe in Right of Damages, and 
awarded that the Plaintiff recover Seiſin and Damages; Quod Nota. —— By the Common Law, if 
the Husband be within the four Seas, viz. within the Jurisdiction of the King of England, and the 
Wife has Iſſue, no Proof is to be admitted to proye the Child a Baſtard; for in that Caſe Filiatio non | 
poteſt probari unleſs the Husband had an apparent Impoſſibility of Procreation. Co. Litt. 244. a. 


— bo TT 


= f Br. Baſ- 
|? tardy, pl. 4. 
| cites 43 E. 3. 
| 19. (and ir 
mould be 19. b. 20. ] 8. P. by Kirton contra, but by Belk. according to Roll, if the Husband be with. 


in the 4 Seas, and can come to her, Quod non fuit negatum ; Ide in Caſe i 
11 3 N 2 o Quzre in Caſe the Baron was im- 


| 3 Br. Baſtard pl. 31. 
cites 8. C. that he was certified a Baſtard, and therefore the ſpecial Matter indorſ; 1 
that ſhe lived y Years from her Husband, in which Time the Child — r ed on the Writ, viz, 


J Firzh. Baſtardy, pl. 16. cites S. C. ten and was not regarded. 


6. So if a Feme covert goes into another Coun 


| band, and hath Iffue by htm, the firſt Hus 
| the Ie tu 4 res 7 D. 4 9. d. —— Fitzh. 


MEI? PPP Baſtardy, pl. 
4 cites 8. C. One that is born of a Man's Wife white the Fuband at and from the Th 4 

begetting to the Birth is Extrs Dratwor Maria, is a Baſtard within 18 EI 3 which is the Time of the 
Per Hole 2 Salk. ae pl. 38 Mich. 10 W. 3. B. A, The King v. Albertſan. —— 8. F bur if he 
| Were here at all during the Time of the Wife's ving with lt is legitimate, and no Baſtard. 
| T Salk. 122. pl. 5. Mich. 3 Ann. B. R. The Queen v. Murrey. ie | 


7. But otherwiſe it is it the Baron beoyer the Seas. 7 H. 4. 9. b. Br. Baffar- 


„ and takes Hug- Br. Baſtar- 


1ng within the Seas, o x pl: 1 


„ 


e cites S. C——Fitzh. Baftardy, pl. 4 | 
8. Jf the Feme ha Iſſue, the Baron being ove Sei br» | 

| 9 r the Seas for 7 Br. Baſtar- 
N Birth, the Iſſue is a Baſtard by our Law, 19 P. 6. 2 8 
. e A 8. F. admit 
. 5 e 


218 1 Baſtard. 


9. ISoh ff a Feme covert hath Iſſue, the Baron being over the 
Seas 6 Years betore the Birth, this is a Baſtard by our Law, 19 


6. | 
* = oF the Feme hath Jſſue, the Baron being over the Seas; 


* 


Years before the Birth, and three Years after the Birth, the Iſſue 13 
a Baſfatd. 18 0. 6. 32. b. vx 46 

11. Jf a Man hath been ſo long over the Sea, before the Birth gf 
the Iſſue which his Mite hath in his Abſence, that che Iſſue cannot be 
his Iflue, this is a Baſtard. Pill. 14 Jac, Camera Stellata, be: 
tween Done & Eagerton ny and two Hintons & Srarky Defen: 
darts, reſolved by the Judges and Chancellor. | 
If Baron be 12, Contra 13 Ed. 2. Baſtardy 25. where it was found the Fa 

in . y- for ther was in Ireland when the Son was begotten, yet the Plaintiff was 
H, „ nonlutt, which is, that he is no Baſtard, | 


Feme in 
England 1 858 k a N 
during this Time has Iſſue, it is a Baſtard; but it ſeems otherwiſe now for Scotland, both being under 


one King, and make but one Continent of Land; Abſence beyond Sea takes away all Intendment, that 
Baron privately and ſecretly may be with his Wife as he may if he be in England, thoug' his Wife 
had eloped and lived with the Adulterer. Jenk. 10. pl. 18. 


z. Jfa Woman hath Iſſue, her Husband being within the Age of 
Fol. 339- 14, the Iſſue is a Baſtard, 1 Þ, 6. 3. b. 


For an Infant at ſuch Age cannot have Iſſue. Br. Baſtardy, pl. 26. cites S. C. 


14. Ik a Moman hath Iſſue, her Husband being but of the Age of 
3 Years, the Jfiue is a Baſtard. 18 P. 6. 31. becaule it appears 
he cannot have Iflue at this Age. So ik ſhe hath Iſſue, the Husband 
being bur 6 Years of Age at the Birth. 18 P. 6. 34. 
Br. Baſtardy, 15. So if the hath Jflue, the Pusband being but 7 Years of Age at 


46 cnes the Birth, this Iſſue is a Baſtard. 38 All, 24. Per Tanke. 


Br. Bzſtardy, 16. So if ſhe hath Iſſue, the Baron being only of the Age of eis: 


12 cies Years at che Birth; tor it cannot be intended by Law that it was 
* Br. altar be got by the Baron. 38 Aff. 24. Per Tanke, 29 Aff, 54. adjudg?, 


dp, pl. 32. : | 
J „ P. accordingly, and ſo if he be under the Age of Procreation. Co. Lit. 244. a. 


Br. Baſtardy, 17. So it is if the Baron be but of the Age of 9 Years at the Time 
pl Gb ot the Birth of the Iſſue, 29 All. 54. Qusre. 


S. P. exactly does not appear. But Br. ibid. pl. 36. cites 28 Aſſ. 24. That if Infant at ; or 8 Year 
be married and has a Child within one or two Years, this Iſſue is a Baſtard, Quod non negatur. 


> 


Scire Facias 5 18. B. 10 Ed. 1. B. Rot. 23. Foxcroft*s Caſe... One R. being in- 
Ae T * firm, and in his Bed was married to A. a Moman, by the Biſhop of 
Laid — he London, privately, in no Church nor Chappel, nor with the Cele 
' beld for bration of any Mals, the ſaid A. being then big by the ſaid R. and 
Lite, the within 12 Weeks atter the Marriage the laid A. was delivered of 3 
1 — Son, und adjudged a Baſtard ; and fo the Land eſcheated to tif 
A. wo pray Lord by the Death of G. without Petr. | | | 

him, and the other ſaid that the Mot her of A. was groſsly enſeint of A. by H. and fo enſeint H. Father of 4 
in bis 2 N her, and died the 15th Day after, and ſo A. a Paſtard, and the ot ber ſaid, that ſie 
evas enſeint by W. and not by H. and fo at I ue; Guo mirum ! that this Iſſue was ſuffered. Br. Bal- 
tardy, pl. 5. cites 44 E. 3. 10. 1 


kr Verdi. 19. In Aſſiſe at Warwick, 19 H. . it was found by Verdict, that th 
1 > a cites Father of the Tenant had taken the Order of Deacon, and after marti: 
| a Feme and had Iſſue ; the Tenant who entered, and another collaxer 


3 


8. 
na 


(1 


— 
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Heir entered upon him, and they were adjourned for Difficulty ; and ir 
was debated in the Exchequer Chamber, whether the Tenant ſhould be 
4 Baitard ; and it was adjudged by Advice that he ſhould not be a Baſ- 
tard. Quod Nota. And F rowyke Ch. J. ſaid that he was a Counſel in 
this Matter, and that it was Kr 1 ut ſupra, quod Vaviſor conceſfit. 
Br. Baſtardy, pl. 25. cites 21 H. J. 39. | 
20. And Frowike ſaid that if a Prieſt takes a Feme and has Iſſue, and 
dies, his #1 ſhall inherit; for the Eſpouſals are not void, but void- 
ble, Ibid. - who 
: 21. If a Man takes a Nun to Wife, theſe Eſpoufals are void; Per Va- 
viſor. - Quod Nora bene, for none denied it. Ibid. 


[4 


G * x? * 
i 


(c) Mo ſhall be ſaid a Baſtard, who not. Mat. 
a [How conſidered in Law.] 


— 


I. Baſtard is Nullius Filius, neither of Father nor Mother. 41 Br. Baſtardy, 
Ed. 3. 19. ** + cites 
- 0. 3. 


S. P. by Straunge; for a Baſtard is Filius Populi; and has * Father certain 8. P. for Qui ex dam- 
nato Coĩtu naſcuntur inter Liberos non computentur. Co. Litt. 3. b. & 78. 4. 


8 


— 3 


D) Baſtard by our Law, and Mulier by the Civil 


1, IF A. hath Iſſue by B. and after they inter-marry vet the Tiſſue * Br. Bac. 

"1 is: a Baſtard by gur Law. 4% E. 3. 14. b. + 11 h. 4. 84. ces 

416, 417. 2 5 5 e ee 
| clearly ap- 


pear. 7 Br. Baſtardy, pl. 12. cites S. C. and 8. P. admitted. 
2. If the Parents are divorced, Cauſa Conſanguinitatis, they not hav- = Baſtardy, 
ing Notice thereof at the Marriage, the Children, had before, are Bal: *,; 1 


tards by our Law, and Multers by the Civil Law; 18 E. 4 24. b. but it 

| 0 ets ſhould be 18 
E. 4. 29. a. b. pl. 30. a. pl. 28.] S. P. and ſeems to intend 8. C. of Roll here, which ſeems miſprinted. 
8 cited Roll Rep 212. Trin. 13 Jac. B. R. Fi ot he 


13 Wa an bark Ive by Wümme, ant ae 0 red Wb g. 
oman ue by our Law is a Baſtard, and by the Spiritual de „ er- 
Law aMulter. 18 ES: ne Ad: oo Hei ton, 20 H. 
| is enafted . | 


| . 7 +4 . capag. it 
that a Child born before Marriage is a Baſtard, albeit the common Order of the Church be otherwiſe. 
4 Such Iſſue is a Baſtard by our Law yet | he ſhall be called the See Tic 
Son of them in our Law; for Remainder limited to him by ſuch 476.10 


Name is good. 41 E. 3. 19. Co. 6. 6. | and the 
Tet” RI" | Notes there, and ibid, pl. 8, 9, 11, 12, 13. 


Ec (E). 


% 1 
— edt ae CE OS —— . 
g * A * A \ 


— oo © ET 


— 


—_—”” Baſtard. 


— — . 


hd, At All ti. 


(E) Baftard by the * Lau, and Mulier by our 
w. 


* Br. Baſ- 1. Fa Man marries a Woman groſsly big by another, and within 


rardy, 25 4 three Days after the is —_— in our Law the Tſſue isa 
— 4 18 E. 4 Muller, and by the Spiritual Law a * 18 E. 4 30. t 1H, 
28. but is 6. 3. N 

ent 30. pl. 28. Br. 26, cites 8. C. but 8. P. as to the thre. 


+ Br. Baſtardy, pl. 
Days does not appear there; but by Strange, if an Infant J within 5 or 6 Months, or leſs, after 
the i is a Baſtard. —Fitzh. Baſtardy, pl. 1. cites S. C. ſays, it cannot be a Baſtard, if it he 


born within the Eſpouſals 
Br. Baſ- So * E. . 20. Rives a Limitatton, ſcilicet it ſhall 
rardy, pl. 4. Muller if he n within the 4 Seas, (0 that 1 A 


© £65 his Wile, + Contra 11 Þ, 4 14 b. 


non fait Negatum ; but Brooke ſays, Ideo Quzre if the Baron was impriſoned at the Time. 
+ Fink Baltardy, pl. 5. cites 8. C & S. F. by Huls. that it is a Baſtard if born and begotren in Adil. 


tery, tho. the Husband is within the 4 Seas. 


See (B) 3. Na Woman elope, and hath Iſſue in Adulte the Iſſue is q 
* 8 Müll in our Lam, and by tbe Sptritual Law a Baſtard, 16 E, 
the Notes 4 30. 43 E. 3. 19. b. 20, 


there — 2 : 
77 Rep. (44) 43. a. Mich. 5 Jac. S. P. obiter. 


FRAY 4 But 40 E. z. 16. is, that if a Feme continues in Adultery, and 
Fel. 35> hath Aue, this is a Baſtard in our Law, 


'Virzh, Baf- . But Law of the Land a Man cannot be a Baſtard that is 


1 Matter. 40 E. 3. 16. b. 


00 Baſtard by both | Laws] 


* Br, Ba. x, who hath a Hite takes another Wiſe, and hath Hue by 

4 Lb per A r, this ſue is a Baſtard by both Laws ; for the ſecond 
leron, is voſt, * 18 E. 4 30. U. Co. 7. Kenn, 44 tus b. 

= * l. 6 | 

ſhould be as here in Roll, viz. 18 E. 4. 30. : Occa 

r eee 


Y 

F : 
4 

+ 


() Miu 


* 
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(G) hat Divorce baſtardi zes the Iſſue. 


1. Divorce Cauſa Præcontractus baſtatdizes the Iſſue. 47 E. Reſolved by 
3. pl. 78. 18 H. 6. 34. wo 


| | N the 
Williams, and Altham, on a Reference out of the Court of Wards, that a Divorce being 
tg ron in the Spiritual Court between Kenne and his Wife, Cauſa Præcontractus, or other 
Guuſe, the Parties being dead between whom it was, the Court of Wards cannot now examine 4 to 
prove another Heir againſt that Sentence. Cro. J. 186. pl. 6. Mich, 5 Jac. B. R. Robinſon v. Stallage. 
: 7 Rep. (42) 41. b. Kenne's Caſe, S C. Jenk. 289. pl. 26 8. C. of 8 
Such Divorce baſtardizes the Iſſue, becauſe it diſſolves the Marriage a Vinculo Matrimonii, 8 4 
it is of all other ſuch Divorces, as Divorce Cauſa Metus, Cauſa Impotentiæ, ſeu he ogy? auſa 
Affinitatis, Cauſa Conſanguinitatis &c. becauſe they were not Juſtæ Nuptiz ; but Divorces a Menſa & 
Thoro, as Cauſa Adulterii, diſſolves not the Marriage a Vinculo Matrimonit ; becauſe it is ſubſequent 
to the Marriage. Co. Litt. 235. a. Cro. C. 462. Arg. cites 47 E. 3. fol. ultimo, where the 5 Cau- 
ſes above are mentioned; and Ibid. 463. cites Co. Litt. 235. mentioning the ſame Divorces to be a Vin- 
cylo Matrimonii, and which are all preceding the Marriage; but that where the Diſſolution Is only a 
Menſa & Thoro, as Cauſa Adulterii, rhe Coverture continues between them. A Child begotten 
after Divorce a Menſa & Thoro, ſhall be taken to be a Baſtard ; otherwiſe after voluntary Separation, 
unleſs found that the Husband had No Acceſs. 1 Salk. 123. St. George's v. St Margaret's Pariſh, Weſt- 
minſter.— And Ibid. ſays, that ſo was the Opinion of Hale Ch. J. in the Caſe of Dickens v. Collins, 


2. $0 Cauſa Conſanguinicatis, 47 E. 3. pl. 78. Contra 29 E. 1. 8 F Br. Pe- 
Baſtardy 21. Curia. raignment, 


| pl. 10. cites 
SE. 4, 28. Sce pl. 1. and the Notes there. Where a Marriage has been had, and the Par- 


ties are afterwards divorced for Gonſanguinity, or Affinity, ſuch Sentence of Divorce will be concluſivs 
Evidence to baſtardize the Children born in Wedlock before the Divorce ; Per Ld. Chan. 8 Mod. 182. 
Trin. 9 Geo. in Caſe of Hiliard v. Phaley. 


ERS. | | Notes there. 
4- So Cauſa Frigiditatis. 47 E. 3. pl. 78. A Divorce 


: Cauſa Fri- 
parts, where the Party has perpetuam Impotentiam Generationis, declares the Marriage to be void. 
2 Inſt. 687. 2 | 
Husband and Wife are divorced Càuſa Frigiditatis in the Husband ; the Husband marries another 
Wife, and has Iſſue by her; the Husband dies; this Iflue is legitimate. The ſaid Divorce diſſolves 
Vinculum Matrimonii. The ſecond Marriage might be diſſolved in the Life of the Parties, but not 
after the Death of any of them; and if it had been ſo diſſolved in the Life of the Parties, the ſaid II- 
ſue of the ſecond Marriage had been a Baſtard; ſo adjudged and affirmed in Error. Jenk. 268, 269. pl. 
84. 40 Eliz. Bury's Caſe. 5 Rep. 98. b. S. C. adjudg d and affirmed accordingly, and a Man may 
be Habilis & Inhabilis diverſis Temporibus, and therefore, notwithſtanning the Depoſitions whereupon 
Sentence was given in the Spiritual Court, by which a natural and perpetual Imbecili 


: ad Generandum 
were depoſed, the Iſſue was adjudg'd lawful, And. 185. pl. 221. 28 & 29 Eliz. Morris v. Webber, 


S. C. ſays, the Caſe was argued by the Serjeants, but little to the Purpoſe ; for the Point depended on 
the Canon Law, and therefore after divers Arguments the Court thought it convenient to be argued by 
Doctors of the Civil Law, to be choſen by each Party, and afterit was argued by them, gave Judgment 
according to the Sentence in the Spiritual Court. Mo. 225, pl. 366. 8. C. adjudged for the Plain- 
Hf, that the Iſſues were not Baſtards, becauſe the Divorce was not annull'd by Sentence declaratory of 
the Church in the Lives of the Parties; and our Law is not to — 7 the Cauſe of the Divorce, but 
to take the Sentence for good till repealed; and ſays the ſame Caſe came in Queſtion again in Eject- 
ment, Hill. 40 Eliz between Webber and Bury, where the fi 


. ial Matter was found, and upon ſeveral 
Arguments adjudg'd again as before,—2 Le. 169. pl. 207. 8.C. Trin. 29 Eliz. C B. adiudg d for the 
Plaintiff accordingly ; for tho in the Examinations and ny pai taken in the Eccleſiaftics Court no 
Matter appears upon which ſuch peremptory Divorce might 


{ granted, yer it might be, as the Court ſaid 
they were informed by the faid rs, that upon the Examination of Phyſicians and Matrons, ſuffici- 


ent Matter did appear to the ſaid Eccleſiaſtical udges, (which for Motteſty ſake ought not to be entred 
of Record) and that pans within theSentence, viz. Habito ſermone cum Matronis & Medicis; which 
Speech not entred o Record, (Cauſa qua ſup 


ra) might be the Cauſe that induc'd the Eccleſiaſtical 
Jude to give Sentence for the Divorce, tho' the Matter within the Record 


2 Ser ö be too general to prove, 
Jaturalem Frigiditatem Generandi, but rather Maleficium; and ſays, that upon Error brought 41 E- 
liz Judgment was affirmed. But ſee D. 178. pl. 140. Hill. 2 Eliz. Sabell's Caſe, and Bury's Caſe 

cued there as about a Year after, where the Opinion of the Doctors was, thar they ſhould be compell'd 
to cohabit as Man and Wife, becauſe Sancta ** decepta fuit in priori Tadicio, and therefore 


great 
. 
- * 


— — — — .. 


222 Baſtard. 
reat Suit was made to ſtay a Fine, whereby the Feme gave all her Inheritance to her ſecond Hus- 
and; but after ſtay ing it one Term, it was ingroſs'd o mmand of the Juſtices, contra Mandatum 

Cuſtodis Magni Sigilli, ———And Ibid. Marg. cites Hill. 37 Eliz. Stafford v. Mangep, in Caſe of 
Baſtardy, Feme ſued Divorce for Frigidity, and after the Baron married another Feme, by whom he 
had Iſſue, and adjudged that the ſecond Marriage is void, and there the Civilians gave a Rule, that 
ai aprus eſt ad unam aptus eſt ad aliam, and Quando Potentia reducitur ad Actum, debet redire ad 
primas Nuptias. Ex Libro Mr. Tho. Tempeſt.— But ibid. cites Harriſon's Reading, Lent 1642, 
that Impotentia & Frigiditas quoad hanc is uſe ſufficient of Divorce after Exploration and Trial for 
3 Years, and other Ceremonies injoined by the Canons, and that the ſecond Marriage of both is good, 
notwithſtanding the Party impotent have Children. Roll. Rep. 212. Trin. 13 Jac. B. R. cites 


Berric's Caſe. 
See Tit. Ba- $5. But a Divorce Cauſa Profeſſionis does not baſtardize the Tue, 


1. 


ron and „ 3. Pl. 78. 
Veme(A)pl. 4) 5 Wobtborte for Cauſe of Spiritual Affinity baſfardizes the Iſſue. 


$4 te 39 E. 3. 31. b. as if the Baron hath baptized the Couſin of the 
Notes there. Femme. : 
2 Inſt 687. 5. Aſſiſe by J. and A. his Feme againſt H. M. who ſaid that A. ſued 


cites S. O Divorce in the Archbiſhoprick of York, becauſe ſhe was within the Age 


nnd hoe of Conſent at the Time of the Eſpouſals,. and never aſſented to them, by 


© Cn Which Divorce was had between them, and ſo Not his Feme ; Judgment 
Metus ſjve of the Writ; and ſo ſee that this is good Cauſe of Divorce. Br. Deraign- 
* ment, pl. 6. cites 39 E. 3. 32. 

Marriage to be void; theſe Marriages are ſaid to be prohibited by God's Law, otherwiſe the Stat. 3 


H. 8. would extend to them. 2 Iuſt. 687. 


(H) At what Time the Divorce being made, it ſhall 
baſtardize the Iſſue. | And what the Eccleſiaſtical 
Court may inquire after the Death of the Man and 
Woman, or either of them. |] 


Br. Baſ- 1, IF Baron and Feme continue Baron and Feme for all their 
are gf 23. Lives, the Iſſue cannot be a Baſtard by a Divorce after their 
wherein Death, for the Otyorce in the Spiritual Court is pro Peccatis, 
Aſife the Which cannot be after their and therefore ſuch Divorce there 
Tenavr = | Is only to Dilinherit the Jflue they cannot do. 29 E.; 
pleaded Baſ- 31. b, 32. for by ſuch Beans ebery one might be diſinherited, i: 


tardy in the 

Plaintiff, 10. 

and the Caſe 2. As the Jſlite cannot be a Baſtard after the Death of the Baton 
was, that ann Femme, by a Divorce for Cauſe of Spiritual Affini Caul 
the Father aforeſaid, 39 E. 3. 31. b. 32. 31 All. pl. 10, * on the 


married 4 

Fame, where he bad before it baptized one A. Couſin of bis Feme, and therefore after the Death of the one 
of them a Divorce was ſued, and Judgment __ And per Thorpe, and the beſt Opinion clearly, this 
Divorce is only pro . and ſoall not baftardize the Heir by it; for ſuch Divorce cannot deſtroy the 
Eſpouſals, becauſe they were determined before Br. Deraignment, pl. 5. cites 8. C. Brooke makes 
a Quere if it be Cauſe of Divorce. ——And Brooke ſays, it ſeems that if Eſponſals are had, which 
are defeaſible but not void, they may be avoided by a Divorce; and if not, then the Heir is inheritable. 
K Eb. ry ry. Thorpe. Al 
| r. Jaſtardy, pl. 37. cites 39 Aff. 10. S/P, | —  —-PFitzh. Ba 18. cites 3 
10. 8.P, and it ſeems that Roll is miſprinted, and that ir ſhould be 39 AM fl. 19. P.. 18. cite 55 


7 Rep. (44) 3. Ik A. takes B. to Wiſe, and hath Iſſue b fter they 
Land Gale are divorced, becauſe they were within the Age of 22 the Time 


the Reporter of their Marriage, and after diſagreed, and after A. rakes C. to his 


notes a Di- Wile, who dies, and after takes D. to his Wite, by whom be hath If 


N is © ODOT 


ſue, - 


SSS 
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ſue, and dies, upon the Suit of the Iſſue of B. the Eccleliaſtical Com- verſity be- 
miſſioners, upon a Commiſſion directed to them, cannot examine the 88 
Marriage bet ween A. and C. becauſe they are dead ; for by this Exa- Sentence 
mination the Inheritance would be drawn in Queſtion, which is given inthe 
not lawful after they are dead. Mich. 8 Jac. B. Kenn's Caſe, re- Life of the 
ſolved, and a Prohibition granted. Cy nt 
4. [80] It A. takes B. to his 1Þife within the Age of Conſent, 8'vins >= 
and after at the Age of Conſent they diſaſſent, and marry themſel ves Divorce af. 
elle Where, and have Iſſue, and die, it cannot after be examined in the ter the 
Ecce leſiaſtical Court whether they did conſent at the Age of Conſent, be- Death of 


fore their Difaſtent, becaule they cannot baſtardize the Iſſue after their = Jpn 
rath. Englhlields Caſe, by all the Juſtices reſolved, and a Þro- er. 


Death. 5 ears by 22 
hibition granted in Chancery thereupon, cited Trin. 11 Jac, B. E 4. in Cr- 
| 13 ; t's Caſe, 
(chere before cited) that a Sentence of Divorce cannot be repeal'd in the Spiritual Court by Suit there af- 
the Death of the Parties ; bur if any of the Parties be dead before any Divorce ſentenced in the Eccle- 
ſiaſtical Court, there they cannot ſue in Court Chriſtian to declare the Marriage void, and baſtardize 
the Iſſue, becauſe the Trial . the King's Court originally; and that with this accords the 39 
Aſſ. 10, 39 E 3. 31. and 24 H 8 Tit. Baſtardy, 44. b. that Divorce after the Death of any of the Par- 
ties, or Sentence declaratory that the Marriage was avoided after the Death of any of the Parties, ſhall 
not bind; for it is only in Effect to baftardize the Iſſue, of which they have not Conuſance originally, 
— Jerk. 289 pl. 26 $ C. No Man can be made a Baftard by any Sentence after the Death of the pre- 
tended Husband and Wife who had the Iflue ; but a Sentence given for a Marriage may be repealed 

after the Death of the Parties, and ſo Ex obliquo baſtardize the Iſſue. | 


5. Tf Adminiſtration be committed to the Uſe of the Wife of the 
Teitator, and after a Libel is preterr'd in the Eccleſiaſtical Court, A A 
ſurmiſing that * the was not the Wife of the Teſtator, becauſe they * Fol. 361. 
were married within the Age ot Conſent, and that at the Age of Con 
ſent they did diſ-aſſent, d Prohibition ſhall be granted, becauſe after 
thetr Death they ſhall not baſtardize the Jſſue, Trin. 11 Jac. B. 


Lanner's 2 | | 

6. It a Man eſpoyſes his Sifter, and has Iſſue, and dies, the Iſſue is in- Aud if the 
heritable, becauſe a Divorce was not had in their Lives when the Eſpou- She; 
fals continued; for it cannot be after the Eſpouſals determined by 2% fin 72 
Death, viz. to baſtardize the Heir. Br. Baſtardy, pl. 23. cites 39 E. Cauſe of Di- 
3. 32. * | vorce, and 

| | after a Di- 

vorce is thereof made, after the Death Flag one of the Parties, this ſhall never baſtardize the Heir; per 
Thorpe ſtrongly; and it ſeems to be Law, and fo it was taken in Parliament 24 Hf. 8. Br. Baſtardy, 
pl. 23. cites 39 E. 3. 32. —— Br. Deraigament, pl. 5. cites 8. C. 


J. A Divorce has relation to make. void the Marriage ab initio, where 
i is for a Cauſe ariſing before the Marriage, and to ue born Baſtards. 
See Trial (B. * 5. cites 43 Aſſ. 43. | 

8. Where a Man marries his next Couſin, and they have Iſſue, and he 
dies, the Hue ſhall not be a Baſtard ; tor the E/pouſals are not void with- - 
out Divorce; per Norton. And it ſeems by him, that when the Eſpou- 
fals are determined by the Death of the one of them, a Divorce cannot be 
ſued ; for > arp defeat the Eſpouſals which were determined be- 
fore. ard, pl, 9. cites 11 H. 4. 78. 


9. Per Coningsby it was adjudged, in the Caſe of Corbet, that if 
Baron and Feme had Tſue, aud after were divorced, wk che Baron 
took another Feme and had Iſſue, and the firft Iſſue ſued in the Spiritual 
Court #0 reverſe the Divorce after the Death of his Father, to baſtardize 
the ſecond Iſſue, and a Prohibition was granted, quod non negatur; but 
it was faid that the Title and the Deſcent were compriſed in the Libel, 
and otherwiſe he had not had ir, as it ſeems. Br. Deraignment, pl. 14. 
cites 12 He. 7. 22 Wan | | 

10. ohibition it was agreed, Arguendo, that if a Man be di- 
| Wrced, and takes anuther Feme, and ies, e ue by the firſt 5 FA 
* 2 | this 
4 4, P | 
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this Iſſue may ſue to defeat the Divorce, and baſtardize the Iſſue of the 
ſecond Feme, tho the Baron who was divorced is dead. Br. Baſtard 
pl. 47. cites 12 H. J. 42. | if 
Br. Deraign- II. Note, it a Man marries his Confin within the Degrees of Marrias, 
ment, pl. 11. who have Iſſue, and are divorced in their Lives, by this the Eſpouſals " 
cites S ayoided, and the Iſſue is a Baſtard; and contra if the one dies Jef, , 
de + Divorce, there a Divorce had after ſhall not make the Iſſue a Bajtarg. 
cites 5 E. 4 for the Eſpouſals are determined by the Death before, and not by the 
3. S P. and Divorce, and a dead Perſon cannot — in his Proofs; and ſo js tha 
24H.8. beſt Opinion, Fitzh. Trial 41. Anno 39 E. 3. For a Divorce after ii 
Death of the Party is not but Ex Officio ad Inquirendum de Peccatis; fo , 
dead Perſon cannot be cited nor ſummoned to it. Br. Baſtardy, pl. 44 


| cites 24 H. 8. 
4 Rep. 29. 12. In Treſpaſs the Caſe was; B. contracted himſelf to A. and aſter. 
Nich 27 & wards A. was married to T. and cohabited with him. B. ſued A. in th, 


2 Court of Audience, and proved the Contract, and Sentence was pronoun 


Lepingwell, that ſbe ſhould marry the ſaid B. and cohabit with him, which he 1; 
. E. ke. and — had Iſſue C. and then B. the Father died. It was —— b 


* Civilians of each Side; but it was reſolved by the Juſtices, that C. the 


tif was le. Iſſue of B. was legitimate. Mo. 169. pl. 303. Paſch. 23 Eliz. B. K 
gitimate, and Bunting's Caſe. 
no Baſtard. 
lk a Man contracts with a Feme to marry her, and after he marries another, and the firſt Feme (1; 
in the Spiritual Court, and the firſt Marriage is ſentenced void, the Man and the firſt Feme are Husban 
and Wife; by Windham Serj. and he ſaid that Noy Att. General, in Mr. Harriſon's Lecture in Lin. 
coln's. Inn, held that by this Sentence they are G_ Husband and White, without other Solemnity; 
but this was denied by Twiſden J who ſaid that the Marriage ought to be ſolemnized before they 
_ ſhould be Baron and Feme. Sid. 13. pl. 2. Mich. 12 Car. 2. B. R. Paine's Caſe. —-S. P. cited by Nop 
D. 105. b. Marg. pl. 17. | 
By the Act of 32 H. S. cap. 38. the Divorce Cauſa Præcontractus was taken away, where the My. 
riage was conſummated by Carnal Copulation &c. but that is repealed, and the Divorce allowed bythe 
Stat. of 2 E. 6. cap. 23. and 1 Eliz cap. 1. 2 Inſt. 684. 


If a Mar- 13. A Man married his Fatbher's Sifter's Daughter. This is no Cauſe 
rage de of Divorce; but it was adjudged, that tho that Marriage [might he 
voldable by aid 0 be within the Levitical Degrees, yet it is a Marriage de Tal, 
Divorce, in and only avoidable by Divorce, which after the Death of the Husband 
reſpet of cannot be done, becauſe there y the Iſſue will be baſtardized; and il 
| *  f the Wife had been Inheritrix &c. the Husband ſhould have been Te. 

1 nant by the Curteſy; and vouch'd 7 H. 4. Noy 29. Hill. 15 Jac. C. 5 


tract, or Rennington v. Cole. 
ſuch like, : 

whereby the Marriage might have been diſſolved, and the Parties freed a Vinculo Matrimonii, yet if 
the Husband die before any Divorce, then, for that it cannot be avoided, this Wife de Facto ſhall be 
endow d] for this is Legitimum Matrimonium quoad dotem. Co. Litt. 33. a. b. 
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A Probibition 14. The Court Chriſtian having proceeded to annul an inceſtuous Mar- 
was granted riage, (where the Woman died before Sentence) Prohibition was granted 


nn as to their declaring the Marriage to be void; for when the Inceſt is 


Marriage; determined by the Woman's Death, they cannot baſtardize the Ilſue, 
but that they tho* they may puniſh the Inceſt. Comb. 200. Paſch. 5 W. & M. in 
my proceed B. R. Hicks v. Harris. | 


ing the Inceſt, but not to make void the Marriage, or baſtardize the Iſſue; for that is againſt Law. And 
the Authority in Kenn's Caſe was the Rule in this Caſe. Carth. 271. S. C—4 Mod. 182. Hinks v. Har- 
ris, 8. C. and cited j Rep. 44. b. Kenn's Caſe, and a Prohibition was granted, Niſi.— — 12 Mod. 55. 
S. C. and Prohibitian granted accordingly. | 
The Rule that it ſhall not be baſtardized after his Death, holds only in Caſe of Baſtard Eigne & Mu- 
lier puiſhe, and the Spiritual Court cannot give Sentence to annul Marriage after the Parties are dead, 
becauſe they proceed only pro ſalute Anime, and then it is too late. 1 Salle. 120, pl. 1. Hill. 6 W. z. 
B. R. Pride v. Earl of Bath. 5 
And the Meaning of the ſaying, that one ſhall not be baſtardized after the Death of either of bit 


| Parents is, that the Spiritual Court ſhall nor proceed to diſſolve a Marriage de Facto after the Death — 
| N | eit 
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Feel not faridfied with this Reſolution. 
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as in Caſe of Conſanguinity, Precontract &c. Per Holt Ch. J. 12 Mod. 432, Mich. 12 
of Hemming v. Price. 


—_— 
— 


her Parties 
7 in Caſe 


15. Where there was a Sentence in the Spiritual Court, that the Parties 
were not married, a Perion claiming under the Iſſue of that Marriage, as 
nded, ſhall not be allowed to prove a Marriage on a Trial at Law ; 
Er ſoch Sentence, while unrepeal'd, is concluſive againſt all Matters 
recedent, and the Temporal Court muſt give Credit to it, it being a 
tter of mere Spiritual Conuſance, and fo the Plaintiff was nonſuired. 
Carth. 225. Paſch. 4 & 5 W. & M. in B. R. Jones v. Bow. 
16. A Woman was ſuppoſed to marry A. firſt, and afterwards during his The Re- 
Life ro marry B. and in a Cauſe of Jactitation of Marriage in the Spiri- Porter adds 


a Quære; for 


tual Court in Ireland, the firſt Marriage was affirm'd; bur on an Appeal in Caſeot Hill 
to the Delagates in Ireland, the ſame was difallow'd, and the 2d Mar- v. Under- 
riage adjudged good. By the 2d Marriage there was Iſſue, but none by wood, Trin. 
the firſt. 2 Wms's Rep. 299. pl. 82. Trin. 1125. Franklin's Caſe. 1739. Ld 


Chancellor 
Select Caſes in Chan. in Ld. King's Time, 47. S. C. and 
the Motion was objected to, becauſe tho Commiſhons of Review had frequently gone, in reſpect of 
Sentences relating to Wills in Ireland, that was becauſe the Law here and there, as to them, are both 
the ſame ; but it is not ſo in reſpect ot Marriage. Per Ld. Chancellor, by the 32 H. 8. cap. 38. where 
there is Iſſue, a Marriage ſball not be ſet aſide for Precontratt : That ftill is the Law of Ireland, tho altered 
here by the 2 & 3 E. 6. cap. — and tho' 2 Ed. 6. is repealed by 1 P. & M. yet it is revived by 1 Elix. cap. 
I. tho* the Law be different, if a Commiſhon ſhould, go, they muſt judge by the Iriſh Laws. A 
Commiſhon of Review is not of Right, but gratuitous and diſcretionary ; that it is ſo, muſt have been 
for ſome Reaſons, to re-examine where were viſible Hardſhips. The only End aimed at here, by grant- 
ing the Commiſhon, is to baſtardize the Iſſue, which I ſhall never adviſe the King to do. It there 
had been no Iffue, it had been very different; let them enjoy the good Fortune of their Le- 
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(H. 2) Pleadings. And in what Actions it ſhall be a 
good Plea to ſay that the Plaintiff is a Baſtard. And 


How. 


1. DAftardy is a good Plea in an Aion Poſſeſſory, As in Writ of Ayel, | 
5 Mortdanceſtor &c. though it be a Plea ity trenches the A og pl. 
1 


t. Br. Baſtardy, pl. 27. cites * x Aſſ. 13. & H. 10 E. g. accord- 13. cites 
y in Writ of Ayel. | S.C. 
2. Where a Man alledges that bis Anceſtor, whoſe Heir be is, was Son Br Baſtard, 
of R. born and begotten of M. during the Eſpouſals between R. and M. pl. 18. cites 
the other, in Coſinage, ſhall not ſay that he was Son of F. and not Son of R. S. C. 
Br. General Iſſue, pl. 12. cites 21 E. 3. 39. | 

3. In Aſſiſe the Tenant faid that his Father was ſeiſed, and died Scire Facias 
ſeiſed, and he entered as Heir; and the Plaintiff claiming as Heir, te execute 4 
where he was born out of any Eſpouſals, entered, and the Tenant ouſted _ = . 
him, and held that the Defendant ſball give a Mat her to the Plaimiff, th Ramain. 
and ſo he did; the Plaintiff ſaid that he was born within the Eſpouſals der to the 
between A. and B. his Feme, his Father and Mother, and fo Mulier, Flaintiff, and 

riſt by Aſſiſe, and the other e contra, and this was tried by the Aſſiſe. 2 
| Quod Nota. Br. Baſtardy, pl. 30. cites 25 Aſſ. 13. | Iſſue. The 
| es LIC Tenant ſaid 
that 4. bad I, . who bad Iſſne S. who-had I ue K. who bad Iſſue F. tho is alive; 
Skrene, K. 1 ue, * hoc, that 25 ever ſuch by 25 7. But 2 — Fe 
pn hal give to him another Father, and another Mother; and he alledged Eſpovſals, and that J. was 


Eſpouſals is to no Purpoſe to make the Plaintiff give to J. another Father. Quod Nota, by which they 
were at Iſſue as Skrene te nder d &c. Br. Baſtardy, pl. 10. cites 11 H. 4. 74. | 0 | 


/ 


in the ſame County; but per Cur. Skrene has ſaid enough, and that the Allegation of the 
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4. Aſſiſe by J. M. Son of N. M. againſt W. M. and K. M. x 
pleaded Nul tort, and W. ſaid quod Aſſiſa non. For he ut confeſſing 
that J. the Plaintiff is Son of N. H. but N. H. Father of the Tiny; 
was ſeiſed of the Land in Fee, and took K. to Feme, of whom he begt i 
now Tenant within the Eſpouſals ; and after the Death of N. his Father 
we entered as Son and Heir; and the Plaintiff claiming as Son and Hu- 

the Father, where he was born before the Eſpouſals abated, and we ouſhq 
him, Fudgment if Aſſiſe; and upon long Debate the Bar was awarded 
good; and to this the Plaintiff ſaid that the Father married E. before A. 
and begot the Plaintiff of E. within the Eſpouſals, and you have ackni. 
ledged us to be elder than you, by which he prayed the A 3 to which the 
Tenant ſaid that the Father married K. Mother of the Tenant, betten 
ꝛo hom the Tenant was begotten within the E. + Abſque hoc, that E. yy 
ever the Feme of N. the Father, Priſt by Aſſiſe; and becauſe the Plaintiſf 
himſelf had ſhewn that he had another Mother than K. and named k. 
therefore he has now given Advantage to the Tenant to traverſe it, 
Quod Nota, and therefore the Plaintiff was compelled by the Cour 
2 to this Iſſue, Quod Nota. Br. Baſtardy, pl. 31. cites 26 
Aſſ. 46. 

5. Ta Aſſiſe it was found that E. was ſeiſed, and took a Feme at ish 
Tears, and that his Feme had Iſſue F. the Tenant at 8 Years by a Chap. 
lain, and after had Iſſue M. and died, and N. entered as Heir and en- 
feoff'd the Plaintiff, who was ſeiſed till J. the Baſtard diſſeiſed him, by 
which the Plaintift recovered ; and there it is taken, if the younget 
Son enters upon the Eldeſt, and enfeoffs A. who continues Y ears and 
| Days, that the Eldeſt cannot enter, which is not Law, therefore Quzre 
| the Cauſe of the Judgment, whether for this Cauſe, or for the Baſtardy ; 
and it ſeems for the Baſtardy. Br. Baſtardy, pl. 32. cites 29 Aff. 1, 
6. In Detinue of Charters by F. Son of T. of W. it is no Plea that the 
Plaintiff is a Baſtard ; for he demands only Chattels of which he ws 
| in Poſſeſſion ; by which his Challenge was enter'd, and he was compell'd 
| to anſwer. Br. Charters de 'Terre, pl. 24. cites 38 E. 3. 22. 
| 7. In Aſſiſe the Tenant made himſelf Heir to H. and that the Plaintiff 
is a Baſtard, The Plaintiff replied that H. took to Feme A. at D. between 
. whom in the Eſpouſals was the Plaintiff born and begotten ; Judgment if he 
may baſtardize him; and it was held a good Plea to make the other an- 
| yer, and ſo he did, and alleged a Divorce; for it hall be intended by the 
Eſpouſals that he is a Mulier, without ſpecial Matter ſhewn to the Contrary, 
| | Br. Baſtardy, pl. 37. cites 39 Aſſ. 10. | 
8. Scire Faclas upon a Fine. The Tenant ſaid that he held for Like, 
1 the Reverſion regardant to A. and prayed Aid of him, and the other faid 
| that the Mother of A. was groſsly enſeint of A. ” H. and ſo enſeint H. Fa- 
B  #her of A. in his Malady eſpouſed her, and died the 15th Day after, and ſo 
| A. is a Baſtard ; and the other 25 that 2 was enſeint by W. and nt 
| by H. and ſo at Iu ; Quod Mirum ! that this Iſſue was ſuffered ; for 
in Anno 41 E. 3. Fo. J. 'Thorp would not ſuffer the Iſue to be taken, 
whether ſhe was enſeint by ber Baron the Day of his Death or not, but 
a het her ſhe was enſeint the Day of his Death or not; Quod Nota. Br. 
Baſtardy, pl. 5. cites 44 E. 3. 10. 

9. Iſſue was tendered that F. N. was born out af any Eſpouſals ; and 

| the other ſaid that he was horn in Eſpouſals between F. his Father and 4. 
] his Mather, priſt &c. and the other e contra. Br. Baſtardy, pl. 6. 

OF ,» EE Tot | 

10. Scire Facias to execute a Fine. The Caſe was, that the Feme 10 

zohom the Plaintiff” made herſelf Heir, took Baron and had Iſſue a Daub. 

ter, the Plaimiff; and after took other Baron, living the firſt Baron, 4 

5 | Had Iſſue a Son now Tenant ; Per Richill, it the firſt Baron was within 
the Seas the Son is a Mulier, and ſo ſee that the ſecond Eſpouſals are 9 
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and the Son ſhall be taken for the Son of the firſt Baron; by which the 
Party ſaid that the irt Baron, after that he had Iſſue the Daughter, went 
| beyond Sea and there remained Years and Days, within which Time the 
Feme married another and had Iſſue the Son, ſo the Daughter Heir, and 
not the Son; and the other ſaid that the Son was Mulier, priſt; and the 
other demurred, becauſe he did not anſwer the ſpecial Matter; Quære. Br. 


Baſtardy, pl. 8. cites ) H. 4.9. 
re in lawtul Matrimony, is no Plea but ia Dower 


14, Ne unques Accouple in 
or Appeal, and not to baſtardize any Man; but he ſhall plead Baſtard y 
expreſsly, generally, or ſpecially. Br. Baſtardy, pl. g. cites 11 H. 4. 78. 

12. Note, per Hull, Baſtardy is no Plea in Treſpaſs, but ſhall con- 
clude to the Franktenement ; tor if this ſhall be a Plea, then Writ ſhall 
be awarded to the Biſhop tor the Trial of ir, which was never ſeen in 
Treſpaſs. Quod non negatur. Br. Baſtardy, pl. 14. cites 14 H. 4. 37. 
- 23. Scire Facias to execute a Fine of Remainder tailed to K. his Mo- 
ther, and to the Heirs of her Body, and that J. F. married K. and that 
he is Iſſue of her Body &c. Per Hales, you ought not to have Execu- 
tion; for before theſe Eſpouſals K. was groſsly enſeint by F. with this 
Plaintiff, and after F. eſpouſed K. and after K. e/toined herſelf from her 
Baron with the ſaid F. in Adultery, within which Time the Plaintiff was 
born. Per Rolf, it does not lie in Conuſance of any by whom ſhe was 
enſeint, and though ſhe remains in Adultery, yet when the Infant is born 
he ſhall be the Son of the Baron. Per Strange, a Baſtard is Nullius 
Filius, and this Matter is only argumentative to prove him a Baſtard, 
for he ought to conclude, And 7; Baſtard; for a Baſtard is Filius Popu- 
li, and has no Father certain. Br. Baſtardy, pl. 26. cites 1H. 6. 3. 

14. Note, by the beſt Opinion, that where Eſpouſals are pleaged be- 
tween a Man and a Woman, and that they had Iſſue R. within the Eſ- 
N the other all not ſay that he is Baſtard generally ; Per Marten & 
Paſton J. clearly. Br. Baſtardy, pl. 45. cites 10 H. 6. 23. 

5. In Treſpaſs the Defendant pleaded Villeinage in the Plaintiff, and 
he ſaid that he was a Baſtard ; Per Markham, to this he ſhall not be re- 
ceived ; for Eſpouſals were had between the Father and Mother at D. 
Which continued all their Lives, within which Time the Plaintiff was born ; 
ſed non allocatur, for all this may be true, for it may be that the Fa- 
ther was 7 Years beyond Sea, within which time he was born, and 
therefore he ſaid And ſo Mulier; & non allocatur, without ſaying further 
and Not Baſtard ; Quod Nota, and nothing was entered bur Mulier, and 
not Baſtard, Br. Baſtardy, pl. 20. cites 19 H. 6. 17. | 
16. Where Baſftardy was pleaded in the Plaintiff in whom the Defendant 
Ha pleaded Villeinage, and the op ogy ſaid that the Eſpouſals were at 
D. &c. which continued all their Lives, within which Time the Plain- 
tiff was born; & non allocatur; by which he concluded over, and ſo 
Aulier, and not Baſtard, and prayed that all be enter d; & non alloca- 
tur; for nothing was enter d but Mulier, and not Baſtard. Br. General 

Iſſue, pl. 13. cites 19 H. 6. FA 

17. Note, per Aſhton and Moyle, where a Man brings * Detinue of * In this Ac- 

Charters, and makes to himſelf Title, as Heir in Tail of the Body of they” | Art a 
Father and Mother, and that the Tenements were given by the ſame plsintif is a 
| rs, in this Caſe it is a good Plea for the Defendant to ſay, that be- Baſtard, but 
fe ore the ſaid Z. and A. Father and Mother of the Plaintiff, were eſpouſed, bis Chal- 
this ſame T. at St. D. in another County eſpouſed one K. ſuch a Day and 4 
Tear, which Eſpouſals continued all their Lives, and after the ſaid T. eſc and he ſhall 
Pouſed the ſaid A. at B. who had Iſſue the Plaintiff, and after the ſaid anſwer. Br. 
A. died, and the ſaid 7. died, living the ſaid K. and demanded Fudgment Baſtardy, pl. 

 Atio; and per Aſhton and Moile, it is a good Plea to plead this ſpe- 1 
cial Baſtardy in this Perſonal Action; for he intitled himſelf as Heir in 
Tail, and therefore a good Plea, and ſhall not fay generally — 

2 | | . 


AG n 


228 
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Baſtard. 


See Tit, 
Trial (P) 


Baſtardy 
ſhall be 


for then he ſhall not have the Viſne of both Counties, but here he ſhalt 
have it of both Counties; but the Plaintiff demurr'd, & adjornatur. 
Br. Baſtardy, pl. 1. cites 35 H. 6. 9. 

18. Where in Præcipe quod reudat againſt two, the one pleads that th, 
Demandant is a Baſtard, and the other pleads a Releaſe in Bar, if the 
Baftardy-be found, and the Releaſe not, the Plea of Baſtardy does not gy 
to all, but the other ſhall loſe his Motety, and he who pleaded Ba. 
tardy ſhall fave his Moiety; for in Plea Real each may loſe his Par 
or ſave his Part, Per Prifot ; but per Moile, the Baſtardy found ſha} 
ſerve both; Quere inde, Br. Baſtardy, pl. 24. cites 3 H. 6. 3). 

19. In Tre paſs the Pleading was, that the Defendant was a Baſtard 
inaſmuch as his Father and Mother were Couſins within the Degrees , 
Marriage, and therefore were divorced, and there it is agreed by the Ju. 
tices, * the Divorce Cauſa Conſanguinitatis makes the Iſſue, had be. 
fore the Divorce, a Baftard, and the Divorce was phaded without ſhewing 
How t hey were Couſins, and in what Degree, and did not plead the Re. 
cord certain, but ud divorſabamt Cauſa Conſanguin prout patet de Re. 
corgo, and yet well. Br. Deraignment, pl. 10. cites 8 E. 4. 28. 


(I) Trial. 


x. 18 E. 1. Libro Parliamentorum 2. upon the of William 
de Palenciis and his Wife, to have the Bull of the Pope directed to 
the Archbiſhop of Canterbury allowed tor the Examination of a den- 
tence of Legitimation Of Dioniſe the Son Willtelmt de Ponte Ca 
nifio; upon Dyer of the Bull it is there ſald, Quod Bulla tila fin 
liter tendit ad jus Succeſſitonis Hereditariz terminandum, cum 
de Succeſſione Hzreditaria nemo debeat cognoſcere niſt Curia Re 
gis, vel Curia Eccleũaſtica ad Mandatum Curiz Domini Regis, 
c etiam ſi Bulla procederet, maniteſte eſſet contra conſuetudinem 
hactenus in Regno Uuſitatam, + quia Dominus Rex nuper prob 
Dit qued appellationes non flant vel Cauſæ agentur in Curia Cyril 
tianitatis de is, quæ a Curits Regis ibi ſunt demandata, propter 
multa incon quæ exinde ſequerentur, & etiam quia | 
de ſucceſſione ita ordinata ſe habent, quod primo per brevia Domi 
ni Regis incipere debent in Curia Regis, & de Carta flia, ſi nech 
fe flterit, mitti ad Turtam Chriſtiamtatis, & non e converlo, t 
guia muita Placita & tnnumerabilia, Temporibus retroactis in Cu 
ria Regis placitata, c etiam judicia ſuper eiſdem, revdita trritaren 
tur, & reverſarentur ſi Bulla iſta procederit cc. therefore diſallow. 


SLOTS 


8 * — 


(K) How it ſhall be tried; and how not; and h 


1 


But ſpecial 1. £  Eneral Baſtardy out to be tried by the Biſhop, and not per 


Pais. 18 E. 4. 30. e 


try'd per Pass, and not by Certificate of the Ordinary. Br. Baſtardy, pl. 18. cites 21 E 3. 39. 5 


Is Baftardy it was in Iſſue if he was born before the Eſpouſals, or not, and it was tried per Pais, 


— ] 
Let td — 


" Baſtard. | * 22 9 


ce that this is ſpecial Ba 4. ſhall be any tried per Patriam, and ON Baſtardy b 2 bs 
2 the Biſhop. Fn . — 2 cites 38 _ 3. 39 E. z. 31. and 38 Aſſ. — . Ti 
Trial (P)pl. l. 22. 23. 31 and the 


2. The Ordinary — 7 Tatar, wid aCommayd by he <q he 

King's Writ, upon a tempor Court. Da. 1 aſtardy 

55. 39 E. 3-37. b. per Chorpe. 4 
ing et Writ 


| of Baſterdy ly, 2 »fed, in this Caſe, to ewrite to the 5 to certify upon this Plea, and the Prelates an- 
| that they could not anſ<er to this Writ &c. and t — Hh —— ſince it has been uſed to Inquire 

this Iſſue per Patriam, and e contra where Baſtardy is alleged generally, and ſo ſpecial Baſtardy ſhall bo 

tried per Pais, and general Baſtardy by the Biſhop ; Per Scroope. Br, Baſtardy, pl. 29. cites 11 Aff. 20. 


3. When Jſſue is joined upon Baſtardy before it ſhall be awarded 
46 he Ordinary to be tried, Proclamation thall be made thereof in the 
ſame Court, and after the Iſſue ſhall be certified into Chancery, where 
Proclamation ſhall be made once in every Month, for 3 Months, and 
the Chancellor ſhall certify ir to the Court where the Plea is de- 
pending, and after it ſhall be proclaimed again in the ſame Court, that 
all thale, whom this Plea 3 ſhould go to the Ordinary to make 
b ations, 10 P. 6. cap. 11. 
Biſhop certifies Baſtardy, unleſs this comes in at the Miſe — 
of che Parties * ſand by Procels) this is nothing to the Purpoſe, 3 . 
„ 6. 32. 
: In Affiſe i it was agreed, that the Aſiſe may nd Are by Ver- 
ad againſt the Plaintiff or Defendant, and in their Verdis at 
ths Biſho as it ſeems ; but if Baſtardy be — then it ſhall be ſent to 


nb, 27 certify i it; Quod Nota, iyerſity. Br. Baſtardy, pl. 28. 


. 1 the Tenant pleaded Baſtardy i in the 8 | 

this ſhall be certified by the Bijhop of the Dioceſe where the Writ is brought, | 

tho! the Demandant ſaid that Mulier, and barn in another Dioceſe 5 for he 

bring his Proofs there. Br. Battardy, pl. 33. cites 25 Af 7. 

J. Every Baſtardy, General or Special, in 1 05 alleged, , ſhall betr. In 17 
ed by He by he 149 Per Tank. Br. aſtardy, pl. 36. cites 28 Y nes Iſſue 


ined 
"RIP 2 dy, 
- butthe Aſ- 
fiſe awarded at large, there they ſhall not write to the Biſhop wo cel Its butir hall be tried by the 
ur: Br. Baſtardy, pl 0 cites 39 Aſſ. 4 


©, ; 11 


| & Ia Age, 


were at Iſſue Special Baftar os it was 
ie up Baſtardy th in Aſſiſe TOY 


by the Aſſiſe; per Tan 
try d per Pais, and becauſe the Court ſaw by ion that the 7enant 
at within e, ſo that the Matter alleged 571 Plaintiff could not 


be a Nient dedit of him, the Aſſiſe was Shop & farke” and ir inquired 
Kiel Bar, and further of the Seifin and Diſſei ſin, and 2 r the 
15 and de recovered. Br. Aſſiſe, pl. 35 1. cites 38 A . 
ere Writ is to the Biſhop to 2 whether Baſtard or Mu- 
lier, the Parol is without Day till the Baſtardy be certified ; for the Bi- 
Jp is Fudge, and N- not be compel to * ay certain. Br. Baſtardy, 
I. 16. cites 9. and 38 E. 3. li. Aſſiſe 30. 

4 In Aſſiſe bein dy was tried by the Biſhop, in whoſe Dioceſe the 
Lind. is, and in Ame of oy Vacation 775 the Bi 27 Writ thall iſſue to 
the . of the Spiritualties to We it; ne Nota. oe, Baſtardy, 
Pl. 35. cites 41 E. 3. 29. 

11. In Formedon, | rdy Was alled ged in one ; who was Meſue in the 
Qrvepance, by which the Demandant our eg and becauſe he was dead, 


"and was no Party to the Writ, it was tried ais, and not by Cen 
ite oF rhe Bi Br. Battardy, pl. ED "cites 42 E. 3 9. 

ad o 1 8 35 e 4 
We T Nan | Ro 12. In 


S 


— 


9 IE 
— 


8 12. In Aſſiſe the Tenant was alleaged to be born at S. in the ſame County, 
out of any Eſpouſals, where he intitled himſelf as Heir; and the Zenant 
ſaid that he was. born within the Eſpouſals at D. in a Foreign County, and 
it was tried by the Aſſiſe. Br. Baſtardy, pl. 40. cites 46 E. 3. z. 

13. In Cui in Vita by the Heir the Tenant pleaded Baſtardy; and the 
Demand ant alledged ſpecial Eſpouſals in another County; Judgment if he 
| ſhall be received to alledge Baſtardy; and the other athaged that thi, 

amounted to Mulier, priſt quod non, and Writ was awarded to the Bijh 


where the Land was, and not where the Eſpouſals were alledged. Br. Bal. 
tardy, pl. 7. cites 7 H. 4. 7. 


5 — 
— 


(L) In what Actions it may be tried. ¶ Aud how # 
5 muſt be certified. | pl. 3. 


* Br. Baſtar- 1. I T may be tried by the Biſhop in an Action of Treſpaſs, or other 


be Leh I £ | Perſonal Action, as well as in Actions Real. 14 . 4. 36, || 19 
4 37% [bur Y. 6. 17. b. | | 
it ſhould be 


(36) as in Roll] S. C. ſays Nota by Hull, that Baſtardy is no Plea in Treſpaſs, but ſhall conclude to 
ho Franktenement ; for if this ſhall be a Plea, then Writ ſhall be awarded to the Biſhop for the 
Trial thereof, which never was ſeen in Treſpaſs ; quod non negatur. But ibid. pl. 41. cites ;E. 
4. 11. that in Treſpaſs they were at Iſſue 2 Baſtardy, and it was tried by Certificate of the Biſh 
nota in Action Perſonal. And ibid. pl. 42. ſays Note, that at this Day Iſſue taken of 
tardy in Action Perſonal ſhall be tried by the Biſhop, as well as in Plea Real; and yet in ancient Times 
it was tried by the Country in Action Perſonal, and by the Biſbop in Aion Real. Br. Baſtardy, pl. 42. cites 


4 E. 4-3 F- * 0 a 4 = | 
1 Firzh. Trial, pl. 6. cites 8. C. See Tit. Trial (P) pl. 30 & 31. S. C and the Notes there, 


* Br. Baftar- 2, It may be tried in an Aſſiſe as well as in a Præcipe quod red- 
ys PE U. dar, or other Writ in the 7 5 38 E. 3. 27, adjudged, * 38 df, 
2 * 14. ADJUDgeD, 27 E. 3. 82, 

Eveſque, pl. 27. cites 8 C. See Tit. Trial (E. a) pl. 1. S. C. and the Notes there. 


ought to be certified under the Seal of the Ordinary; 

fo - ufficient to be certified under the Seal of che Commiſ 
5. 20 0. I, 8 3 * 

4. Baſtardy was certified in a Replevin, and therefore it ſeems that the 

Action is in the Realty, and the Certificate of Mulier between the 

| Plaintiff in the Aſſiſe and a Stranger in the Replevin was a good E/- 

pel between the Tenant in the Aſiſe, who was a Stranger, and the Plainif 

in the Aſſiſe. Br. Baſtardy, pl. 19. cites y H. 6. 37. | 

5. Where a Man is a Mufier, there 5 be a ſpecial Baſtardy certi- 

fied; for that the Biſhops own ſuch a one to be — Per Holt 
Ch. J. 5 Mod. 420. Mich. 10 W. 3. | 


* 


Br. coy 1 3. 
cate de E- 

veſque, pl. 1. it is not 
cites S. | 


—— — 


A M) ho ſhall take Advantage of the Trial of Bal 


tardy. And of what Trial, and e contra. 


„ Br. Baſtar. 1. L a Han be certified a Mulier by the Ordinary, this is not any 


dy, pl. 33. . Eſtoppel, becauſe he may be a Baſtard by Our Law notwitb- 
8 F. cies ſtanding; tor if he was born be. ore Marriage 4 


1 
* * has 


the Marriage was | 
had 


HY" aa szx - 


*ecz warty oe 


” 
e 
a 1 — 
by 0 Ho # N. 4 a 


& x 


” EM —ö - * — 


. > Baſtard. "296 


1 
boy * 4 


* 
» —_——_ "2 


4 afterwards, the Ordinary will not certify him to be a Baſtard, 18 E. 4. 48. 
dat aMillier,- 18 E. 4. 29. b. 30. f 11 . 4. 84. 18 E. 3. 33, b. Deine e 
n 35 E: 5.8. b. 25 a. „ h 6. 37. But Judg- 290. 
ment tha be given in the Action in which the Certificate is made, + Firzh. 
arcorving to the Certificate, || 40 E. 3, 40. 30 E. 3. 8. b. ad- Baſtardy pl. 
judged. 18 E. 3. 34. admitted, and 34. thereafter ad⸗ gr 5.0. 


judged. Contra © 7 P. 6. 37. b. rardy, pl. 12. 
| | 1 | Cites 8. 
1 Br. Baſtardy, pl. 19. cites S. C Br. Certificate de Eveſque, pl. 9. cites 8 C. Br. Eſto 
Gi 1 cires 4 & —Fitzh, Eſtoppel, pl. 21. cites S. C. | * 
i Br. Baſfardy, pl. 2. cites 40 E. 3. 39. 8. C. : F i 1 
Ir. Eſtoppel, pl. 78. cites S. C. Br. Certificate de Eveſque, pl. g. cites 8. C. Br. Baſe 
rardy, pl. 19. cites S. C.—Fitzh. Eſteppel, pl. 21. cites S. C. Br. Baſtardy, pl. 12. cites 8 C. ac- 
, per Tirwhit, and therefore a Stranger to this Record may ba ſtardixe bim. Contra if he had 
certified Baſtard by the Biſhop; this ſball eſtop Privies and Strangers; tor he who is Baſtard by the 
2 2 Law is Baſtard by our Law, Ibid. But Brooke ſays Pere of this Opinion of Mulier- 
+ for Brooke ſays it ſeems that the Ordinary ſhall not certify at the Common Law by the Law of 
Church, but by the Law of England. And Rolf relinquiſh'd the Eſtoppel, and pleaded that he 
was born within the Eſpouſals at D. and ſo to Iſſue. Ibid, —In Aſſiſe Baſtardy was certified in a Reple- 
vin. The Certificate of Mulierty between the Plaintiff in the Aſſiſe and a Stranger in the Replevin, 
was a good Eftoppel between the Tenant in the Aſſiſe, who was a Stranger, and the Plaintiff in the Aſſiſe; 
and Brooke ſays ſee here that the Opinion of Tirwhit is not Law; for here it was adjudged a good 
Eftoppe). Br. Baſtardy, pl. 19. cites ) H. 6. A , 
Wii of * ſur Diſſeiſin by the Heir. The Tenant ſaid that he was a Baſtard, and the other ſaid 
that Mulier, not Baſtard, by which it was ſent to the Biſhop to certify, and Day given to the Par- 
ties till now, and the Biſbop certified that, Mulier, and the Demandant Pre Seiſin of the Land, and bad it, 
withſtanding that Fencot al edged that the Uſage had been in all Actions, except Dower, that the 
arol ſhall be put without Day, where it is ſent to the Biſhop to certify &c. and the Plea to be revived 
in by Re-ſummons; and yet non allocatur, but Judgment ut ſupra. Br. Baſtard, pl. 2. cites 40 
15 . the Tenant ſaid that the Demandant was born out of a Eſpouſals. The Demandant 
faid that this is Tantamount as Baſtard, whereas he has here Certificate of the Biſhop that he is Mulier, 
and yet the Tenant had the Plea, Quære. Br. Baſtardy, pl. 29. cites 11 Aff. 20 


2. I between Strangers another be tried a Baſtard per Pais, this * Trial, | | 
will not bind him who is ſo tried, becauſe he is a Stranger to the 1. K. -- 4 
Crial, and cannot have an Attaint. 40 E. 3+ 37+ b. occor E fand ſo are q 
Student 68. b. i n all the Edi- 
* | I ti 2 b WH 
. * 1 be 40 2 37. b. pl. 1 . by Finchden 3 Trial, pl. 44. Cites 1 


3. But otherways it is of him that is privy to the Attaint. Doc- | 
, Man be certi a r r- * Fitzh, | 
reetully bound againſt all the World ta avoid [have] a contrary Dow, Trial, pl. 44. | 
tification, and becauſe it is the higheſt Trial thereof, . Doctor c dir , 
2 68, and ſhall continue of Record, * 40 E. 3. 38. f 11 not appear 

+ 4+ | | | . | there. — : 


f = Bx. Trial f 
r 4r (but thould be 40] E. 3: 37 bs. C8 F. Ds 


— 


: | 1 1 Fitah. Baſtardy, pl. 6. 
Br. Baſtardy, pl. 12. cites 8. C— 8. P. by Littleton. -Br. Baſtardy, pl. 43. cites 18 E. 
+28. (29. b.30] | | © BF | 


'5. And 6 if the Party, who is certified a Baſtard, is a Stranger to Firch. Bu 


Sui rdy, pl. 6. 
the Suit. * D. 4+ 84. ea | , cites SC, 
— 6 LY Ng Br. Baſtardy, pl. 12. cites 8. C. 

Sen If a Pan be certified. a Baſtard by the Ordinary in a Per- Firzb. Trial, 
wal Aﬀion, he (hall be bound perpetually, as well as in Actions Bite << 


N. 19 » 6, 18, b, 


H. 6. 17. 4 
2. 1 7 * 5 | 8 1 
> > / * y * 
bn My, pl. 20. cites 8. C. Br. Villeinage, pl. 20. cites 8. C. — Br. General Iſſue, pl. 13. 
c 3 
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„ - Baſtard. 


n I. 7. Ir a Man de certified a Mulier Drdinary, in n Action 

re Eye OR between himſelf and J. B. ' this ſhall Bins — thereto ; — 
There they map lap that 8 23 All. 5, adjudged, 2) E. 3, 

is no ſuch ® $2, 5. adjudged. 

Folio in the - 

Year- book. 


(N) At what Time the Trial ſhall bind. 


F 2 a Man be certified a Baſtard, this ſhall nor bind before 
Judgment given thereupon, in an n between him and the 


E. 3. 3 34. 
In Treſpaſs, 2. oper. "he Defendant be certified a Baſtard by the Ordinary, yet the 


rey were at (Certificate ſhall lole its Force, it the Plaintiff be 1 after; for then 
71:45, ma the Certificate is not of Record, 18 E. 3, 34 
it was tried 

Certifica be Biſhop, quod Nota, in A#i 1; and by the beſt » after the Certifcati 
4 Platnriff oa 4 'be nated; and then per Moi hi, Cates is — of the 15 
tinuance. Br. Baſtardy, pl. 41. cites 3 E. 4. 11. 


no more than 


3. But after Certificate of Baſtardy in the Tenant, if the Tenant 
dies, by which the Writ abates, yet the Certificate ſhall ſtand i 


Force. 18 e. 3, 34+ 


2 * . a a "0 — 
—} 


(O) Baſtardy proved When. 


For by the 1. FUSTUM non 5 alien antenatum Mortuum facere Baftardan, 


1 of 
ui toto Ls bn uo pro legitimo habebatur. 8 Rep. 101. in Sir R- 
I, Þ 2 od rd's 55 0 cites 13 E. 1. Tit. Baſtardy, 28. 


3 ab he is Heir to his Father ; and b Ilſue, the M 
A F I d 

n er lf eh y fed, we. echoed He 4 at Gab * whos ue, the Mu- 

2. A Man bad I be by his Feme 8 * after he tl 

anther F900 hg 1 we ; the firff 1 us ſued in the Spiritual Cm 

al the Divorce aff Death: of his Male, and to baftardizt the 


to repe 
Pet of the ſecond Ls * he had Prohibition; for the Title and the 
—_— were compriſed in the Libel as was agreed there. Br. Prohibi- 


ws 4 9. cites 12 H. J. 24. 
ut a Sentence given for a Marriage ay be repealed after the Da 
of 15 Parties, — ſo ex Obliquo baſtardize the inne“ Jenk. 289. 


pl. 26. 
4. The Rule chat @ Man ſhall not be baſtardized after his Death, 
holds only in Caſe of Baſtard Eigne and Mulier Puiſne, viz. ſuch 
Baſtard as is born before the Eſpouſals of a Father and Mother, wto 
.. marry afterwards, and faid that the Rule extended to no other; Fe! 
Cur. 1 Salk. 120. 0 1. Hill. 6 W. l. B. R Pride v. 3 


Mountague. „ BRED © 


c) When 


— 


SS 8 


Baſtard. wa 233 | 


— 


(P) Where they ſhall take by Grant or Deviſe. 


[ OR D Powis gave certain Lands to Thomas Gray his Son, by him D. 313_b. 
begotten on the Body of Fane Orwell, yet it was a good Purchaſe * 1 
and Gift to Thomas Gray, becauſe it Was his known Name ; cited by G. 


Gray's Caſe, 
Dyer J. 3 Le. 49. pl. 69. S.C. & 


| S. P. admit- 
ted, —-—S. C. cited per Cur. 6 Rep. 77. a.——— And. 70. pl. 143. Mich. 22 & 23 Eliz. S. P. obiter. 


2. H. the 8th ſeiſed of certain Lands, by Letters Patents granted them A Remain- 
to T. Holt for Lite, Remainder to Fohn Holt his Son who was in Truth der limi- 
: : . . ted to R. Son 
a Baſtard. Dyer thought it a good Purchaſe in Law, as well in the | R. is good 
Caſe of the King as of a common Perſon, and if the King had granted though s 
the Land to Fohn Holt, without naming him Son, the ſame had be a Baſ- 
been a good Purchaſe ; but if he had named him John the Son of — 
| Thomas without giving him a Surname, there the Purchaſe ſhould ——_—_ df 
not be good it he were a Baſtard; becauſe he hath not Nomen Cognitum, Conuſance 
as where he hath a Surname. 3 Le. 48. pl. 69. Mich. 15 Eliz. C. B. he is known 
Anon. ; W ſuch 
ame. 
6 Rep. 65. a. 67. a. cites 39 E. 3. 11.——A Baſtard ſuppoſed to be the Son of ſuch a Father, is not in 


Law his Son; but when he has the Reputation and Pretence of being his Son, that Pret:nce is enough 


to give the Law ſuch Notice of him, as to enable him to purchaſe by that Name; Per Holt Ch. J 7 
Mod. 109. Mich. 1 Ann. B. R. 


d 


3. L. made a Feoffinent to his own Uſe, and after deviſed that his D. 223. pl. 
Feoffees ſhould be ſeiſed to the Uſe of his Daughter A. who in truth was «wo 1 15 
a Baſtard, and yet this is a good Deviſe of the Land by Intention; for — Caſe. 
by no Poſſibility they can be ſeiſed to her Uſe; cited by Doderidge. Poph, — . C. 
188. as the Caſe of 15 Eliz. D. 323. cited Cro. 


| E. 358. in 
pl. 19.——Jenk, 239. pl. 21. S. C. and if the Will had directed an Eſtate to be made by the Feoffecs to 
A. his Daughter, it had been good becauſe of the plain Intent of Teſtator. 


4. A Man cannot raiſe an Uſe to a Baſtard by ſuch Name, though it Conſidera- 
comes in the Deed by Way of Remainder ; agreed. And. 79. pl. 145." of natu- 
Trin. 19 Eliz. Gerard v. Worſely. ral Affecbion, 


wlll nor raiſe 


: an Uſe to a 
Baftard ; for though there is natural Affection between them, yet the Raiſing the Uſe is a Co 


tution 
the Law, and therefore the Uſe ſhall never ariſe. Jenk. 47. pl. 90. D. 374. pl. 16. 8. 2 * 


5. If A. has Iſſue a Baſtard and Mulier both named John, and he 
gives to his Son called John, the Baſtard ſhall take; but if to his Son 


144 the Mulier ſhall take; Per Clark J. Mo. 230. pl. 367. Hill. 29 
Iz. in the Exchequer. 


6. If the Las of a Baſtard purchaſe Land, and dies without Iſſue. 
Though the Land cannot deſcend to any Heir of the Part of the Father, 
yet to the Heir of the Part of the Mother it may; ſo if the Baſtard was 
attainted ; tor the Heirs of the Part of the Mother, make nor any con- 
veyance by the Baſtard. Arg. Noy, 159. in Caſe of tlie King v. Bo- 
raſton & Adams. TS 1 | 

7. A makes Feoffment to the Uſe of himſelf for Life; after to ſuch Iſſue In the ſame 
or Iſſues of the Body of M. F. from elder to elder, as were reputed to Caſe repor- 
be begotten by A. whether lawful or unlawful ; and held by all bur Pop- Jos * 
ham, that it is 2 good Remainder limited to a Baſtard ; for a Son in Re- Fine, the 


Putation ſuffices ro make him a Purchaſor, cites 14 Eliz. D. 313. and 4 — vo 
Ooo l 


though ſelf for Life; 


r TD ROS MELEE TCD 


w—_— 
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then of ſuch though 22 Eliz. it was held that a Man cannot by Covenant raiſe a 
Ifſuc&c.who to 4 Baſtard, yet by Way of Limitation of Uſe on a Feoffment he may. 


m 

2 Noy, 35. Blad well v. Edwards. 
or Intend- | 3 
ment ſbould be reputed to be begotten &c. no Iſſue being born till afrerwards; Gawdy thought the LImi- 
tation good, though the Iſſue was not in Eſſe at the Time. Popham agreed that ſuch a Remainder to 
a Baſtard in Eſſe might be good, becauſe he is a Perſon known, and may be in Time reputed the Son of 
another, but thought ir could not be good to a Baſtard before he is born, and he cannot gain the Re. 
utation or Name at the Inftant of his Birth, and if he cannot take then, he never ſhall after; for the 
aw will not expect longer, and the Limitation to one and the Iſſues of his Body, is always to be jy. 
tended lawuful Iſſue ; and the Law will never regard any other. Fenner J. inclined to that Opinion, and 
ſaid they had conferred with divers Juſtices, and that the greater Opinion of them was, that a Re- 
mainder to bis frſt reputed Son or Baſtard is not good; for the Law favours not ſuch a Generation, nor 
will ſuffer ſuch Limitation for the Inconveniencies that might ariſe thereupon. Cro. E. 509. pl. 3a. 

Mich. 38 & 39 Eliz. B. R. Blodwell v. Edwards, — Mo. 430, pl. 602. S. C. 
A Woman might give Lands in Frank-marriage with her Baſtard. Noy, 35. cites Plowden. 


8. If an Obligation be made to F. S. Filio & Heredi G. S. where 
indeed he is a Baſtard; yet this Obligation is good. Bacon's Ele. 
ments, 91. 

— 9. Deviſe to a Son who is a reputed Son is good; Per New digate ]. 
2 Sid. 149. cites a Caſe in 1655. Sir Jo. Mitchel v. Sayers. 

- 0. * Son may take by the Name of the reputed Father af. 
ter he has acquired a certain Name by Reputation; Per Raymond . 
Raym. 412. Mich. 32 Car. 2. B. R. obiter. 

11. In Caſe of a Baſtard the reputative Name muſt be ſhewn to make 
the Grant good. Arg. Parl. Caſes 222. in Caſe of the King v. Biihbop of 
Cheſter and Pierce. | 

12. A. devifed 30001. to all the natural Children of B. his Son by F.S. 
Some were born betore, and ſome after. Ld. C. Parker decreed, that 
the natural Children born after the Will ſhall not take Share of the 
3000 l. for they cannot take till they have gain'd a Name by Reputation, 
and therefore if I grant to the Ie of F. F. legitimate or illegit imat, 
yet a Baſtard ſhall not take. Wms's Rep. 529. Hill. 1118. Metham v. 
the Duke of Devon. 


D 


| of 


For more of Baſtard in General, See Deſcent, Grants, Deir, Trial, 


and other proper Titles. 


Debt was 1. Bd not part of England, nor governed by the Laws of Eng- | 


hes 2 a land. 7 Rep. 23. b. Trin. 6 Jac. in Calvin's Caſe. 


ar Berwick, and it was adjudged, that the Plaintiff Nl capiat per breve, becauſe the Court here had no 
Juriſdiction. Arg. Godb. __ cites 2 E. 3. Obligation 15. N | 


2. Habeas Corpus was awarded to the Mayor'of Berwick, and he w# 
fined and impriſoned for his Contempt in refuſing to obey it. ted 
Cro. J. 543: pl. 3. Mich. 1) Jac, B. R. 


* 


3. G- 


oath. PR * 8 —_— 


438855 1 Beyond Sea. 237 


— QC * 


3. Covenant to repair Houſes in Berwick was tried in Northumberland. Raym. 173. 


Lev. 252. Mich. 20 Car. 2. B. R. Criſpe v. the Mayor &c. of Berwick 6: ” reſoly- 


or the 
upon I weed. 9 Wia — 
| | od. 36. pl. 
C adi natur. Sid. 38 f. pl. 14. Jackſon &c. v. Mayor of Berwick, adjudged, on great De- 
5 * 825 Plaintiff, — Vent. 58. S. C. the Court ruled the Venire to be well 8 " 


4 Berwick is part of Scotlaud, and bound by our Acts of Parliament, 
becauſe conquered in E. gth's Time; but the Courſe is to name it expreſs- 
h, becauſe it is out of the Realm, and not like to Wales. Arg. Vent. 
59. Hill. 21 Car. 2. B. R. in Caſe of Criſp v. the Mayor of Berwick. 

5. Berwick upon Tweed is ut within any County, has no Sheriffs, the 
Mayor there makes, executes, and returns all Proceſs, and, generally, 
their Suirs there are commenced and ended in their own Courts ; but 


ina Cauſe of Land there, if commenced here, there is a Suggeſtion on 


che Roll, that Breve Domini Regis ibi non currit, as it is in Wales, and 
on this Reaſon an Attachment could not be granted againſt the Mayor, 
becauſe no Sheriff co execute it; but a Tipſtaſf was ſent. 2 Show. 365. 
pl. 355. Trin. 36 Car. 2. B. R. the Mayor ot Berwick's Caſe, | 


For more of Berwick in General, See Trial, and other proper Titles. 
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(A) What is. And the Effect of Perſons being beyond 
Sea. 


1 ting beyond Sea will excuſe an Heir not coming in to be admitted 8 Rep. 9 


to a * Copyhuld; fo from Outlawry; ſo from a Deſcent that tolls his * Sir Rich- 


Entry ; ſo Yon a Yar on a Fine by the. Common Law; Per 8 
Juſtices againſt one, Cro. J. 226, pl. 1. Mich. » Jac. B. R. Underhill S. C. adjudg- 
v. Kelſey. *. 
101. pl 32. Mich. 3 Jac, B. R. Whitton v. Williams But going beyond Sea after the fel * 
clamation made will not excuſe the Heir of a Copyhold. Ibid. 100 b 

It was agreed by the Counſel for the Defendant, that if the going beyond Sea had been after the De- 
ſcent, it would have bound the Heir. Cro. J. 101. pl. 32. in 8. C. of Whitton v. Williams. So 


if a Man be diſſeiſed, and afterwards r Sea, and a Diſcent is caſt afterwards, this ſhall toll 


his Entry. 8 Rep. 100. b. cites Litt. * Cited 3 Mod. 224. 

2. A, having Iſſue two Sons, B. and C. Infants, deviſed to B. 100 l. 
and made D. 13 B. about 5 Nears fence went beyond Sea, leaving 
a Note that he would not return in 7 Years, but it is not known if he 
be living or not. C. as next of Kin, ſuggeſting B. to be dead, takes 
at Adminiftration, and brings a Bill for the Legacy. Decreed the 
1001. and Intereſt ſince B. went, to be paid to C.— C. giving Security 
ig gepay it to B. if he ſhould ever return, which Security is to ſtand tor 
z | | 7 | 3 Years, 


ba pc kat] FRE OL REL 2 r 


| Beyond Sea. 


3 Years, and no longer, but the Plaintiff's own Security to ſtand for 
ever. Fin. R. 419. Hill 31 Car. 2. Norris v. Norris. 
3. Executor in Truſt being gone a Soldier to the Indies, and the 
Plaintiff making Affidavit ot it, that he knew not if he was living or 
dead, nor where to find him to ſerve him with Proceſs, ordered on . 
tion, that tho' he was a neceſſary Party Defendant, the Plaintiff might 
roceed againſt the other Detendants withour * for not bring. 
ing him to Hearing, and Plaintiff had a Decree. Per Jefferies C. Ver. 
87. pl. 473. Mich. 1687. in a Note at the End of the Cate of Wal. 
ey v. Whaley, Gaudy and Warner. 
4. Dublin, or any other Place in Ireland, is beyond Sea, within the 
Meaning of that Clauſe in the Statute of Limitations ; Per Holt Ch, |. 
Show. 91. Hill. 1 W. & M. Anon. 
The Defen- g. Deſendent being beyond Sea did not avoid the Hatute of Limitni. 


dant's being gys, Show. 98. Trin. 2 W. & M. Hall v. Wy born. 


beyond Sea Pap ; 3 ; 
does not hinder or excuſe the Plaintiff for not ſuing within the 6 Years. Show. 34r. Mich. ; W 


M. Cheveley v. Bond. But now 4 & 5 Ann. cap. 16, alters the Law in this Caſe of the Defan. 
dant's being beyond Sea. And ſee 5 Geo. 2. cap. 25. as to Proceedings in Chancery in ſuch Caf 


But if there 6. A. who was Reſdent at Tunis, ſued F. NM. at Law, and . 
* _ brought a Bill againſt A. and had an Order, that Service o Defendant'; 
r „, fi Attorney ſhould be good; bur Detendant's Attorney thall not be alloy. 
ö - - . 5 * 1 
ney to one to ed to anſwer for the Detendant without Oath, tho* it was inſiſted that 
appear in no Commiſſion could be ſent to Tunis, and that it was the ſame as if 
_ —_— the Detendant lived in an Enemy's Country; but per Cur. the Englit 
Court uud have a Conſul at Tunis, and Commiſſions have gone there by way of 
have ordered Leghorn, and ſo denied the Motion. Wms's Rep. 523. Mich. 1718; 


ſuch Attor- Anon. 
ney to appear 
for the Principal, and that Service on him ſhould be good Service, Ibid. 


8 
——— 


—_ 


(B) Of Things done beyond Sea. And Pleading. 


In Debt ujon 1. I an Obligation bears Date at Cane in Normandy, the Obligee may 
CR bring Action in England, and declare in Cane in the County of . in 
dant ſaid that 4 Place called Normandy. Quod nota bene. Br. Obligation, pl. 87. cites 


it was made 48 3.8. | 

Oufter le ; 

Mere, and pray d that the Plaintiff be examined, and it was denied per Cur. For it was ſaid that be- 
cauſe it bore Date at large, without Place certain, ir ſuffices, tho' it was made at Rome, or other Place, 
and may be alledged to be made here. Br. Examination, pl. 31. cites 21 E. 4. 74. Windham |]. 
ſaid that a Bond dated at Paris in France may be laid at Paris in France in [ington ; but where it B 
dated at Paris in France, within the Kingdom of France, it is not triable at all; and that ſo it had been 
he by good Opinion. 2 Keb. 315. pl. 26. Hill. 19 & 20 Car. 2. B. R. in Caſe of Freeman . 

ing. | 3 


A c and the 2, Debt upon an Obligation. 'The Plaintiff counted that it was made 
endant at B in Kent, where, in Truth, B. is in Normandy ultra Mare, and it 


ſaid that N. ) N 0 5 
| ſuch Place was for him to ſerve in the War in France; where it was faid per Belk. 


called B. in that Cauſes of War are determinable before the Conſtable and Marſhal; 
the Grunty of but there it was admitted, that of Deed or Contract made in England tot 
Kent; and Service to be done beyond Sea, or upon the Sea, As to go to Rome, or t 


— top ſerve as a Mariner &c. the Action lies in England. Br. Juriſdiction, 


it ſeems it pl. 15. Cites 48 E. 3. 3. 
had been 2 | 
good to have counted at a Place called B. in ſuch a Vill in the Gounty of Kent, And where the Lene 
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the War in France, the Party may ſhew how he ſerved there, and the other may alledge Pay- 
was 40 ſerve * —ů Brooke ſays, Quære if the Defendant ſays that the Plalatiff did ot 
22 bim, Prout &c. Y here this ſhall be try d, by reaſon that the Act ſhall be done ultra Mare, Br. 


Dette, pl. 46. cites S. C. — Br. Lieu, pl. 16. cites 48 E. 3. 2. 3. S. C. 


5 
3. A Bond made in France is ſuable in England. Br. Obligation, pl. J. So a Bond 
cites 20 H. 6. 23. and ſays this ſeems [to be] where it does not bear op N 
Date at any Place certain. | | | | France may 
| ; | CTY de ſued in 
land. Jenk. 10. pl. 18. cites 6 Rep. Dowdale's Caſe. Where the Plaintiff declared on a Bond, 
wy forth that it was made at Bourdeaux iti France, this Court of B. R. never had an Juri ſdiction, 
becauſe the Matter did ariſe in a Foreign Nation. Carth. 12. in Caſe of Jennings v. Hankyn. enk. 
31. pl. 60. makes the Difference between Amiens in France and Amiens in Regno Franciæ; and that in 
the laſt Caſe it cannot be ſued in England. -— - 5 . 
Upon a Bond which bears Date in Normandy a Man ſhall not have Ackion here; but in Caſe of 
Vill dated there and proved here, it is good. Arg. Godb. 397, 388. cites Teſtament 16. per Pole. 
Generally ſpeaking the Deed, upon the Oyer of it, mu t be conſiſtent with the Declaration ; but in 
theſe Caſes propter Neceſſtatem, if the Inconſiſtency be as little as poſſible, it is not to be regarded, As 
where a Contrat# was of a Voyage from Fort St. George to Great Britain, this imports Fort St. George to 
different from Great Britain. The Plaintiff declared that the Defendant continued at Fort St. 
in Indibus Orientalibus ; and upon 8 of the Deed it bore Date at Fort St. George, yet it was 
adjadg'd for the Plaintiff, 10 Mod. 255. Trin. 13 Ann. B. R. Parker v. Crooke. 
But in the Declaration a Place in England muſt be alledged pro Forma. lo Mod. 255. Parker v. 
Crook. __— Co. Litt. S. 440. 261. b. S. P. Jo. 68. Arg. Godb. 388. cites 1 E. 3. 1. 18. 8 E, 
3. 51. and 13 H. 4.5 & 6. and 6 R. 2.2. and 20 H. 6. 28. 29. 20 E. 4. I. 21 E. 4. 22. Lutw. 
0. Davis v. Lale. Such Place ſhall be intended in England, and Jud ught to maintain the 
uriſdiction of the Court, if the Caſe be not evidently out of th: Jurildiction. t 5. in Ward's 


- 4 Is Debt upon an Obligation, that the Defendant ſhould ſet over 18 d. 
Wages by the Day of a Spire of Calice, he pleaded that he had done it ac- 
cordingly at Calice in the Gounty of Kent ; and Jenney imparl'd, and there- 
fore it ſeems that upon Obligation made beyond Sea, the Plaintiff may 
allege the Deed to be made at the ſame Place in ſuch a County in Eng- 
Br. Count, pl. 42. cites 15 E. 4. 14. 
5. If a Man be bound 20 95 Money, or ſuch like, beyond Sta, the Deed 
is fivgle, and the Conditioñ void, becauſe it cannot be try d in England; 
and where a Man pleads a Plea triable beyond Sea, this is no Plea, and 
the other 15 demur. Br. Conditions, pl. 170. cites 21 E. 4. 10. Per 
Brian Ch. I. by , | AY 
6. A Releaſe made beyond Sea is void. Br. Trials, pl. 58. cites 2t 
H. J. 33. per Fineux Ch. J. | era 
J. Action upon the Caſe was brought in London by A. B. that whereas 
be was poſſeſs'd of certain Wine, and other Stuff, and ſhew'd certain in ſach 
Shi 41 ntiam &c. and did not ſpeu Place certain where he was there | 
led, and yet well; and alledged that the Defendant ſuch a Day, Near, 
| and Place in London promiſed for 101. that if the ſaid Ship and 5015 aid 
not: come ſafe to London, and be landed there, that then he Pal ſatisfy to the 
Plaintiff 100 1. and that after the Ship was robb'd in the Trade upon the | 
Ka, by which he brought the Action tor not ſatisfying, and the Truth 
was that the Ti was made beyond Sea, and not in London ; bur in 
Ation upon the Caſe upon Aſſumpſit &c. which is not local, the Place 
is not material no more than in Debt; for he alledged that the ſaid 
Goods in the Pariſh of St. Dunſtan in the Eaſt, London, before they 
were put to Land or diſcharged, were carried away by Perſons un- 
known &c. and the Action lies well in London, tho? they were loſt - 
upon the High Sea. Br. Action ſur le Caſe pl. 10). cites 34 H. 8. 
8. Ochher le Mere is a good Plea 1 the Statute of 23 Eliz. Skin. 99. 
Hill, 35 Car. 2. B. R. in Caſe of the King v. Hurſt. | 
9. A Fine was levied and acknowledged at Orleans in France, and w ht, 
certified and allow'd for good by the Common Law here in England. 
Godb. 262. pl. 359. Mich. 10 Jac. C. B. Coke Ch. J. cites it as 1 2 
br good'Lay in Sir Robert Dudley's Caſſ. 5 | 


* 


- 


20 Ed: 10. No 


IIb of "Exchange, Notes &c. 


10. No Riplevis ha for Goods taken dero ond the Seas, tho brought 

hither by the Defendant afterwards ; per Pollexfen Ch. T Show. 91. 
Hill. 1 W. & M. Nightingale v. Adams. 
The Plaip- 11. If che 2 89 2 in 27 and r or the 
rot got Thing contracted be done beyond you not ge it done 
have 0h... here in Warda de Cheap ; per Cur. "Bowe 348. Paſch. 4 W. & M. 
thi, Defen- Mudge v. Bridges. 


apud 
Ft & 2 id's in the Eaf-Indies, wit. 222 in Paroch. Sc. For that was only uſing Londin 
for a Plice of Trial. — Mod. 255» 1 v. Crook. *. 


For more of Beyond Sea in General, ſee Evidence, Trial, and 
other 2 Titles. 


Bills of Exchange, Notes &c. 


— 


— At.. —— — a 
v 


(A) What are Bills of Exchange. 


Brownl. 102. I. Da againſt a Merchant upon a Bill by bim, payable at the 
S. C. but Feaft of the Purification call d Candlemas-Day ; and after Judg- 
2 Triage, ment for the Plaintiff it was moved in Arreſt thereof, becauſe Payment 
tion of Yelv. a Candlemas is not known in our Law; but Judgment was affirmed; 
for that amongſt Merchants 2 Payment is known to be on the 2oth 

$29 of ] Feb. and the] ele to take 2 thereof for the 

intenance of 'Traffick. Yelv. 135. Mich. 6 Jac. B. R. Pierſon . 

2 Vent. 292, Pounteys. 

295. Sarl. 2. A Gentleman e by ond Sea for his Education, and who never 
_ 72 was a Merchant, draws a Bill. He is khan, g ſuch : a Bill become 4 
Cam Sac. Trader, and within the Cuſtom of Merc as to Bills of Exchange 


& C and Show. 125. Mich. 1 W. & N. Rt Witherley v. Sarsfeld. 


| — and ſo a gwent in B R. was reverſed, ——Carth. 82. 8. C. er | 

— — 1 — be * accordingly ; and that this was upon 8 had o obs bury 
niences which might enſue, and the ion which might increaſe Foreign Merchants on 
Bills of Exch if Perſons * * upon r to 8 ſuch Bills = be liable to the 
Payment ———Comb. id. 152. 8. 


3. — Bills are govern'd by the ſame Laws as other Bills 

xchange, and Indorſement is a new Bill; per Holt Ch. J. 
Salk. 132. Hill. 5? & M. in B. R. Hill v. Lewis. 

Skin. 398. 4. Caſe upon Cuſtom of Merchants, and declares that the Defen- 

pl. 32. S. C. datit per Natans fro Bill ſecundum conſuctudinem, promiſed to pay 60 Cf. 
2 = ig eas to the Plaimiff, if #he Plaintiff ſhould be 1 within 2 IAuuli, 
1.0 be ill. and avers that he was married &c. The Defendanc demurs. The Com" 

—4z Mod. inclined againſt the Cuſtom, this not being by way of Neger. 

242. 8. C. but a Note to pay Money upon a mere = 


Contin IN, by th is Ar 
J tifice they would make equal Wich a Joel. not ſet ep 5 
ings; 999 and they faid it is the Duty of the Judges to 1 


rg Dn dn ow HuA©SS . a Tc. I... 


Sagas 


| was by Nil dicit, and Error being brought in B. R. the Counſel would have diſtinguiſhed this from 
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== Taventions, Comb. 227. Mich. 5 W. & M. B. R. Pearſon v. Judgment 


I | was given 
AY M ſuch a Contingency cannot be called Trading, and = fo not 
- for go upon ſuch a Con nno refore 
fendant — bar f e | OY * 


5. The Notes of Goluſmiths ( whether they be payable to Order or to 
Bearer) are always accounted amon 1 as ready Caſh, and not 
as Bills of Exchange. Ld. Raym. Rep. 144. at Guildhall, Trin. 7 W. 
3. Taſſwell & Lee v. Lewis. | | 

6. A Goldſmith's Note indor/ed is as a Bill of Exchange againſt the 
Indorſor. Ld. Raym: Rep. 743, 744. 7 W. 3. before Holt Ch. J. at 
Guildhall, Taſſall & Lee v. Lewis. Se 

n, Bills . Exchange at firſt extented only to Merchant Strangers, trading 
with Engliſh Merchants; and afterwards to Inland Bills between Mer- 
chants trading the one with the other here in England, and afterwards 
to all Traders and Negotiators, and of Jate Time to all Perſons trafficking 
or #ot; Per Treby Ch. J. 2 Lut w. 1585. Hill. 8 W. 3. in Caſe of Brom- 
wich v. Lloyd. | 5 

8. I il to pay the Bearer 20 1. on Demand. Holt Ch. J. ſeemed to 
think that this was not a Bill of Exchange; Adjornatur, 12 Mod. 380. 
Paſch. 12 W. & M. Carter v. Palmer. Bag as 

9. A Bill drawn payable to NV. R. or Order, was ruled to be within the 
Cuſtom of Merchants, and ſuch Bill may be negotiated and aſſigned by 
Cuſtom, and the Contract of the Parties; and an Action may be grounded 
on it, though it is no Specialty. 3 Salk. 67. pl. 2. Paſch. 12 W. 3. B. 
R. Jordan v. Barlow. 
10. The Plaintiff brought an Action on a Note for Money payable to Plaintiff de- 


the Plaintiff or Order, and declared on the Cuſtom of Merchants, and Clared upon 


laid a general Indebitarus ; and on the general Iſſue entire Damages ph, IM 


were given. The Court held that this is not with the Cuſtom of Mer- chants in 
chants, and being no Specialty, no Action can be grounded it. It was London trad- 
then mov d that being void, no Damages could be intended given for it; ing there, 


ſed non allocatur; for it is not a Matter inſenfible, but void in Law, Rieharm 
x Salk. 129. pl. 12. Paſch. 1 Ann. B. R. Clerk v. Martin. ſigned a 
Note romĩ- 


ſing to pay T. S. or Order ſo much &c. that he becomes bound by the Cuſtom to pay it ; this Ju 


the Caſe of Clerk v. Martin, which was laid generally between all Merchants, whereas this is laid 

ava ſpecial Cuſtom in London, and that confeſſed by the Judgment by Nil dicit ; but per Holt Ch. J. 

this Cuſtom to _ one to pay by Note without any Conſideration, is void and againſt Law ; and 
_—_— — ag I Salk. 1 I pe #2 1 Ann. 4 KR. On v. Pearſon, ——-2 2 44 
ep. 7759. S8. C. and Judgment reverſed accordingly — 74. Trin. 1 Ann. Burton v. 

8. 130 Judgment * 3 pa Verdict or the Phaimiff. ö „e. 
Note was drawn thus. iſe to pay 10 J. S. or Order, the Sum of 100 |. on Account of Wine 5 
— bim; J. S. indorſes the Note to B. — 8382 Action againſt the Drawer, and 44 — 

*Cuftom of Merchants, as on a Bill of Exchange. It was moved in Arreſt of jd ent upon the 
Authority of ¶ lerk ꝶ Martin's Caſe; but it was anſwered, that in that Caſt — rought 
the Action, whereas here it is by the Indorſee; and that he 9 Note did, by the Tenor 
thereof make ir aſſignable, or negotiable by the Words (or Order) which amounts to a Promiſe or Un- 


dertaking to pay it to any whom he ſhould appoint, and that the Indorſement is an Appoin 8 
Ptnrif® | Nabe 4 ppointment to the 


rt ſeemed clear for ſta of Judgment, and at laft took the Vacuti 
confiderof it. 6 Mod. 29. Mich. 2 Ann, B. R. 825 E Sek 180. Pl. 56. 8. C but 3 5 


| dos not fully appear. —4 LA. Raym. Rep. 757. S. C adjudged per tot. Cur, for the Plaintiff. 


. ar. Pay to me or my Order ſo mucb, is a Bill of Exchange if ; 6 Mod. 29. 
and this is the only Way to make a Bill of Exchange, without the In- . 7 
zervencion of a third Perſon. 1 Salk. 130. pl. 16. Trin. 2 Ann B. R. dug & 
Batler v. Crips. | Mi 1 0 
12. 38 4 Ann. cap. 9. . 1. All Nates in Writing made and fed 
any Perſon Sc. or ly the Servant or Agent of a 2 2 ö 
Trader intruſted to fign ſuch Mut, whereby they or their Agents c. prone * idea 


# - 


by A Note 


does not ex- 8 
actly appear. 


ation, Bawker Gc. or — 4 


SD n —— 0 — * SD — 4 * 5 
Pr DS CEY Cow. At be Bat Zeros - 


WED 150 
a 


neo 
8 


mb 


er 


— — 0 


240 Bills of Exchange, Notes &c. 


by the De- to pay to any Perſon Ec. his Sc. Order or Beater, any Sum mentioned in ſuch 
— a Note ſhall be confirued to be by Virtue thereof due and payable to any ſuch 
— — Perſon c. to whom the ſame is made payable. 
by the De- 

Arc within this Act; for the ſigning or ſubſcribing is the Lien, and the Writing or Making is only 
the mechanical Part of it. 3 New. Ab. 606. cites Trin. 6 Ann. B. R. Aſh v. Baron. 

It ws a Queſtion whether on this Statute the ant of Gonfideration of a promiſſory Note can be given iy 
Evidence. T'wo Judges were of Opinion that it could not, but the two Senior Judges and Ld. Kin 
were of a contrary Opinion, and that this Act only turned the Proof upon the Defendant, to ſhew that 
no Conſideration was given for ſuch Note, which by the Statute is made Evidence, but not concluſiye 
Evidence of the Conſideration, G. Equ. R. 154. Mich. 8 Geo. 1. Brown v. Marſh. 


S. C. cited 2 13. A Note was, I promiſe to pay gol. or render the Body of J. G. 1 
7 8 Priſon before ſuch Day; It —4 adjudged to be no Negotiable Nele with. 
s in the Act of Parliament, and that an Action could not be maintained on 
cited 8 Mod. that Note within that Law, becauſe the Money was not abſolutely pay. 
362. arg”. able, but depended upon a Contingency, whether he would ſurrender 
— ve wy J. S. to Priſon or not; cited per Cur, 2 Ld. Raym. Rep. 1362. a; 
—_— er Mich. 1 Geo. Smith v. Boheme. 
| 14. I promiſe to 75 to W. 100 J. in 3 Months after Date, Value receiv 
of the Premiſſes in Roſemary Lane, late in the 3 of Z. R. Upon a De. 
murrer the Court held this clearly a promiſſory Note within the Star, 
3 & 4 Ann. cap. 9. and Judgment for the Plaintiff, 2 Ld. Raym. Rep. 
1545. Mich. 2 Geo. Burchell v. Slocock. 
2 Ld. Ra 15. Bill draws on a Caſhier of a certain Company, and for him to pay 
DP. IP t. out of the Caſh of ſuch a Company, is not a Bill of Exchange, and 
Yns? 8. C. ſuable as ſuch ; for a Bill of Exchange is not payable out of a parti 
and Judg- - cular Fund; and ſo a Judgment in C. B. was reverſed. 8 Mod. 26;. 
ment in 3 Trin. 10 Geo. 1. Jenny v. Heale. | 


was reve 
in B. R..—S. C. cited. Arg. 2 Ld. Raym. Rep. 1482. So a Bill drawn «pon B. requiring him 
to pay C. 71. Month out of the growing Subſi ſtance of the Drawer, and place it to his Account, was re- 
folved to be no Bill of Exchange; and ſo a Judgment in C. B. was reverſed. 10 Mod. 294. 316. Paſch. 
1 Geo. 1. B. R. Joſſelyn v. Lacier.—S. C. cited per Cur. 2 Ld. Raym. Rep. 1362.—S. al Cited Arg, 
2 Ld. Raym. Rep. 140 1. 1482.—80 where it was to pay to C. F. or Order, 91. 10 8. as my Quarter i baff 
Pay by Advance from ſuch a N to ſuch a Day following, wagadjudged in C. B. a good bill of Exchange; 
and Ju t affirmed in B. K. 2 Ld. Raym. Rep. 1481. Paſch. 13 Geo. Mackleod v. Snee & al'.— 
Barnard. Rep. in B. R. 12. S. C—So where it was to pay out of the 5th Payment when it ſhould become du, 
and promiſed that it ſhould be allowed, it was adjudged that an Action was not maintainable upon this 


Bill, as a Bill of Exchange. 2 Ld. Raym. Rep. 1563. Mich. 3 Geo. 2. Haydock v. Lynch. 


7 2 r « ͤQ A 


16. I promiſe to pay to T. S. 50 l. if F. S. doth not pay it within ſis 
Nieeks. Action was brought on cis lane and Ver i& was for 15 
Plaintiff; but Judgment was arreſted, becauſe the Drawer was not the 
* Debtor, but might be a Debtor on Contingency.” Arg. 8 Mod. 363. 

Paſch. 11 Geo. 1. cites it as the Caſe of Appelby v. Biddolph. 
17. There are zo preciſe Words neceſſary to be uſed in a promiſſory Note 
or Bill of Exchange. 2 Ld. Raym. Re . 1397. Trin. 11 Geo. 1. cites 
Raſt. 338. and ſays that Deliver ſuch a Sum of Money, makes a good 

Bill of Exchange. + ary © 

2. Ld. Raym. 18. The Indorſee brought an Action againſt the Drawer of a Note, by 
P TL which he promiſed to account with Z. S. or his Order for 501. Value m- 
T deli! ceived by him &c. Per Cur. the Statute of 3 & 4 Ann. cap. 9. was made 
—— for the Eaſe of Trade, and it is 4 remedial' Law, for which Reaſon it 
the Verdict ſhall be extended as far as poſſible; therefore the Words in this Note, 


in this Caſe; by which the Drawer promiſes to be accountable to T. S. for 50 J. ſhall be con- 
— | Ner- fr ued as:@ Premiſe to pay the Money, and the rather —— is to be 


nolds J. and: accountable to T. S. or his Order, but it is impoſſible for him to account 
Raymond With the Indorſee, therefore it muſt be to pay; beſides this muſt be ori- 
Ch. J. were ginally either a Debt or a Truſt, and nothing appears in the Note to 
c te make it a Truſt, therefore ix muſt be a Debt. As to the Objection he 


Oz; _ X53 r. g a2. 


* 


* 
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the Drawer may be a Factor, and might apply this Money for the Uſe not within 
. Drawee ; the Words in this Note will nor make him a Factor ** 
(viz ) I promiſe to be accountable tor ſo much Money &c. For the Mo- could not 
muſt be received to account as well as the Promite made to account; help it; but 
therefore the Word accountable in this Caſe, ſhall be taken to pay; and the Note 
the Difference is, when it is to be accountable for ſo much Money, Value re- — > 
ceived, and when it 18 Value received on Account, or, to Account, or, as by Act, or not 
Account, as it is uſual between Merchant and Factor, or Lord and Stew- upon the 
ard, and it would be dangerous to the Credit of rhoſe Notes, if this Wordsof the 
ſhould not be good; therefore Judgment was given for the Plaintiff. 8 Noth ; one 
Mod. 363. 364. Paſch. 11 Geo. Norris v. Lea. | Jo fe 
20. There is no Occation for the Words (Value received) to be in the Plaintiff. 
Bill of Exchange itſelf; Per Cur. obiter. Barnard. Rep. in B. R. 88. 
Mich. 2. Geo. 2. 
20, In Cafe for Money had and received to the Plaintiffs Uſe, the 
Defendant pleaded Non Aſſumpſit, and gave Notice to ſer off the follow- 
ing Bill of Exchange, directed to J. S.“ Sir, at /ix Weeks after Date 
pay to Benjamin W heatley, Eſq; or Order, eight Guineas, for your 
& humble Servant, John Pierce. London, Aug. 23d. 1736. Ar the 
Trial it was objected, and agreed to by the Court, firſt, that this was 
not a Bill of Exchange within the Cuſtom of Merchants, nor could be. 
taken Advantage of as ſuch, either by way of Sett-off, or by an Action 
brought upon it; nor would it be any ſort of Evidence of Money lent, 
there being 10 Conſideration either appearing on the Note, or offered to be 

d, and it is nothing more than a bare Power or Authority to re- 
ceivelo much for the Plaintiff's Uſe. Secondly, that it it had amount- 
ed to a Bill of Exchange, yer the Laches : the Defendant, in not de- 
manding the Money, and giving Notice in Caſe of Non-payment tor ſo long 
2 Time, would eſtectually diſcharge the Plaintiff; and accordingly the 
Plaintiff had a Verdict, at the Sittings in C. B. at Weſtminſter, before 


Ld. Ch. J. Willes, after Trin. Term 1742, Pierce v. Wheatley. 


1 


mm 


——_ — 


(B) Demandable and Payable. When. How. And 
Ty of whom. | 


pornient Time is according to the Uſage of Trades and Circum- Skinn, 410, 
Aj ftances of particular Caſes ; Per Holt Ch. J. 1 Salk. 132. pl. 19. pl. 6. Hill. 
& al' v. Lewis. | 5 W. & M. 
my | the S. C. & S. P. by Holt Ch. J. 


| | ++. | | 
2. The Time of receiving Money upon a Goldſmith's Note is immedi- But Note, if 
ately, or elſe it will be at the Peril of him who has the Note. He who — P * to 
delivers, over the Note will not be charged if the Goldſmith fail, as the Draw- Noce i 15 4 
er of a Bill of Exchange would be; but the Receiver is ſuppoſed to livered, 4 
give. Credit to the Goldſmith, and the Note is Iook'd upon as ready mand: the 


Money, payable immediately; and if he does not like it, he ought ro A of the 


retuſe it, but having accepted it, it is at his own Peril. Ld. Raym * 
aule it, but havi 1 . . bl 
Rep. 944. Trin.) W. 3. ar Guildhall, Taſſel v Lewis. Tins, nnd 
"rt | | Poli? IS oh Ae 2 "pr Aon 
dea it will charge him who gave the Note, Ibid. cites Hill. 1 Ann. B. R. at Guildhall, Hookino v. 


Qqq | | 3. There 


. 


o 
— ³· — 2”, a, 
; * - 
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32 There is no Cu/ftcm for the Proteſt bf Inland Bills of Exchange. ,.. 
Jo. certain 'Time ag by the Calom tor the Payment TIS 


therefore the Money ought to be demanded in reaſonable Time after it i; pa : 
able, and then if it is not paid, the Drawer will be charged. See ; 


Sta tute 9 W. 3. cap. 1). Ld, Raym. Rep. 143, 744. Trin. ) W. 3. Tax. 


| ſell v. Lewis. 
S. P. and 4. A Bill was made payable 10 Days after Sight ; Powell and Neyi 
the Ch. J. J. held, that the Day _— to be included, fo that the Day vi 
Giltdhall the Bill was ſhewn, ſhall be reckoned one of the Ten. But Treby Ch, 
Day J. e contra; but notwithſtanding, becauſe his Brothers were of a con. 


the 
of Sigh 2 trary Opinion, he awarded that the Writ ſhould ſtand, and that the De- 
be ta * fendant ſhould anſwer over. Ld. Raym. Rep. 280. Mich. 9 W. z. 
22 or Bellaſis v. Heſter. | | 


ill not al- | FERPA 
— of Fe tions in a Day. Barnard, Rep, in B. R. 303. Hill. 2 Geo. 2. Coleman v. Sayer. 


5. A Demand of a Servant of the Drawer, who uſed to pay Money for 
him, is a Demand; Per Holt. 12 Mod. 241. Mich. 10 W. 3. in Caſe 
of the Governor and Company of the Bank of England v. Newman; 


S.C. cited 6. An Executor gave a Legatee a Bill on a Goldſmith, but the Legs. 


2 Freem. tee did not demand the ſame of the Goldſmith, and the Goldſmith break, 
Nap 97 It was held by Ld. Keeper, that the Loſs ſhall be to the Legatee ; but 
if he had demanded it in convenient Time, and the Goldſmith had not 


in Caſe Tr id it, but had broke, it would be no Payment, but Legatee might 


Crawley v. ok back to the Executor for his Legacy. And it was ſaid in this 
Crowecher. Caſe, that 4 or 5 Days ſhould be a convenient Time for this Purpoſe, 


Geke 3 2 Freem. Rep. 247. pl. 3 14. Hill. 1700. Phillips v. Phillips. 


held and ad- . . 
— that if a Man receives a Goldſmith's Bill in Payment for Money, and he that receives the Bill 


never demands it in 3 or 4 Days time at the moſt, and afterwards the Goldſmith breaks, that this N 
lect ſhall occaſion 4 Loſs to fall upon the Receiver ; but if the Goldſmith breaks in 3 Days time, 
Loſs ſhall fall upon him who gave the Bill for Payment ; for altho* taking a Goldſmith's Bill is Pay 
ment Prima Facie, yet it is ſu 2 to that Cont ingency, that the Bill ma had if it be demanded in 
Days ti and that the Ld. Keeper ſaid was the Practice in Guildhall, when he practiſed there; 
t in this Caſe the Plaintiff was ered his Choice at the Goldſmith's Shop, to have either his Money n 4 
Bill, and he choſe a Bil, and the next Day the Goldſmith broke, and therefore the Loſs fell not upon 
the Party who paid the Money, but upon the Plaintiff; for it was his own Fault that he would not take 


5. Time of Demand of foreign Bills is 3 Days, and no Allowance is to 
be made for Sundays and Holidays. 1 Salk. 128. pl. 9. Paſch. 11 W. 
3. at Niſi Prius, per Holt Ch. J. Lambert v. Pack. 

8. Three Days of Grace are allowable by the Cuſtom of London, 2 


well where Bills are payable at certain 12 after Sight, as where its 


able Sight ; Per the Ch. J. at Guildhall. Bernard Rep. in B. R. 
* Hill 2 Geo. 2. Coleman J Sayer. | 4 


9. A Queſtion was, whether 3 Days of Grace in certain are allow- 


» Inland Bills as well as upon Foreign cores or whether only a ro- 


able apo ; 
ſonable Time p The common Serjeant, oreman of the jun, 


ſaid, that the conſtant Practice of the City was, to allow them in on 
e as well as the other; upon which the Ch. J. faid, that then be 


would not alter it; tho* he obſeryed, that he remembred two Caſey, 
one in Ld. Ch. J. Kelynge's Time, the other in Ld. Holt's, where the 
were both of the Opinion, that in Inland Bills only it is a reaſons 
Time; and what that is the Jary ought to determine. Barnard. Rep. 
leman v. Sayer, 


in B. R. 303. Hill. 2 Geo. * 
00) Payable 


r 


— 
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0 . Payable to whom. In reſpect of the Words. 


5 | >ed. Bill, or other Writing Money be to be paid to Bs Adjudged 
y Tol is due to B. himſelf aud Judgment accordingly. 2 to Me:286 
Show. 8. Palch. 30 Car. 2. B. R. Fr erick v. Cotton, * B. R. 922 0 
; vg? v. Ormſton. 
| per Cur. a Bill of Exchange, payable o a Man and his Order, or Carth. 303. 

jo bis Order only, was one and the ſame, 12 Mod. 125. Paſch, g W. z. d geg 


Fiſher v. Pomtret. ingly. —— 


8 P. by Holt 


Ch. J. at the Sittings in London, 2 Dec. 1696. Comb. 4or. Anon,———12 Mod. 309. Mich. 11 W. z. 
S P'per Holt Ch. J. in Caſe of Hart v. King..——S. P. agreed. Comyns's Rep. 76. Trin. a W. a. 


pl. 40 


4 


- . 
* 
, 7 "_ - . 
Ma _ os i VP: a — FF 3. "AP 4 2 "AO OS — —— 
* —_ — 4 


(D) Where there is a Ceſty que Uſe. 


ed accordingly, per rot. Cur,—- Skinn, 264. S. C. Curia adviſare vult 2 Vent. 256, 30%, Cram 
| = v. Trans, g. in Cam. Scacc: and Judgment in B. R. affirnied. 9 


E) of Bills payable to Bearer: 


1. By a Note under Seal, promiſed to pay to the Bearer thereof, up» . 
* on the Delivery of the Note, 100 J. and avers, that it ws 
to A. by the Bearer thereof, and that the Plaintiff was fo, 


ſofſciently deſcribed at che Time 


elive 


The Court ſaid, that the Perſon ſeems 


io pay. 
ids but ade 
N Show. 16, 161. Paſch. 33 Car, 2. B. R. 


v., Hentley. . 3 3 p 5 
2, Ruled, that where 8 Bill is drayo payable tg W. R. or Bearer 
gnee muſt ſue in the Name of him to whom it was matte payable, and 

not in his own Name; for if the Bearer was allowed to ſue in his own 

Name, then a Stranger, who by Accident may find the Note, if loſt, 

might recover; bur it it is made payable to W. R. or Order, thete an 

Atignee may ſve in his own Name, becauſe the Order muſt be made by 
Indorſement, or the like, to ſthew the Drawer's Conſens, 3 Salk. 67. 

pl. x. Paſch. 9 W. 3. C. B. Nicholſon v. Seldnith. 

3. Bellamy gave a Bill of Exchange payable to N. or Bearer ; N. went Comytis's 
and negotiated with the Bank at the uſual Rate of Intereſt, After this Rep. 7. 
the Bank received 100 I. of Bellamy, and after that demanded the Mo- W. x 

| ho | | | ney 900 
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and a new ney due on the Bill of a Servant of B. who did not pay it; and atier 
Ky _ Bellamy failed, and the Bank brought an Aſſumpſit againſt N. for the 
oh Bank N Money, and on General Iſſue a Verdict for the Plaintiff, and a new Trial 
having dif. ranted, the Verdict being againſt Law; for whatſoever may be the 
counted the Practice among the Bankers, the Law is that if a Bill or Note be pay- 
* with able to one or Bearer, and he negotiates the Bill, and delivers it for ra. 
. ay Money paid to him, wit bout any Indorſement on the Bill, this is a plain 
chaſe in Boying of the Bill; as of Tallies, Bank-bills &c. but if it be indorſ 

them of the there is a Remedy againſt the Indorſor. But Holt laid the Rule thus: 
Bil 3 — If a Man gives ſuch a Bill for Money not due before without Indorſement, 
nor received it is a Sale of the Bill. 12 Mod. 241. Mich. 10 W. 3. The Governor 


at the Day and Company of the Bank of England v. Newman. 


when the | 
Bill was good, and B. ſolvent, which Delay was Laches in the Bank. ——L4. Raym. Rep. 442. Trin. 


11 W. 8.8 & 8. P. held . by Holt Ch. J. and that a new Trial was granted; but upon 
a0 1 ial the Jury tound for the Plaintiffs. 


4. If a Bill be payable to A. or Bearer, it is liłe ſo much Money paid ty 
whomſoever the Bill is given, that let what Accounts or Conditions ſoever 
be berween the Party who gives the Note and A. to whom it is given, 
yet it ſhall never affect the er, but he ſhall have his whole Money. 
2 Freem. Rep. 258. pl. 324. Trin. 1702. in Caſe of Crawley y, 
Crowther. 


ä th. 1 ä — 8 


(F) Where the Words are imperſe&. | 


1.TF I owe to A. B. 20 J. to be paid in Watches, the Action muſt be 
brought for the Money, and not for the Watches. And. 117. pl. 
145. Hill. 26 Eliz. Anon. | 
Brownl. 2. Memorandum that I have received of E. T. to the Uſe of my Maſi 
103.8.C. F. S. the Sum of 40 J. to be paid at Michaelmas following. The Bill ws 
4 Dany ealed, and, being general, charges the Servant, and no Remedy u 
tion of Tele it againſt the Maſter. Adjudged. Yelv. 137. Mich. 6 Jac. B. R. Tal- 


— bot v. Godbolt. | 
147. S. | 
32 per tot. Cur. and this upon Conference with all the Juſtices in Fleet; ſtreet. 


3. But if the Bill had recited the Repayment to have been to be made 


by his Maſter, then, per omnes, the Bill would only be a Receipt, and | 


merely to another's Uſe ; per tot. 'Cur. and this upon Conference with 


all the Juſtices in Fleet-ſtreet. Yelv. 147. Mich. 6 Jac. B. R. Talbot 


v. Godbolt. | 


"4. 1 promils account with T1, or his Order fr 50 Value received 
ee againſt the Drawer, 


per me &c. Action lies on this Note for Indo 
on the 3 & 4 Ann, 9, 8 Mod, 362. Paſch, 11 Geo. 1. Morice v. Lee. 


: | 4 (G) Drawer. 


» 
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(0) | Drawer. Chargeable in what Caſes. 


F the Indorſement be void, yet he that drew the Bill ſhall be liable 
to him to whoſe Uſe it was firſt made; per Cur. 2 Keb. 303. 
Ich. 19 Car. 2. B. R. in Caſe of Daſhwood v. Lee. 

2. If the Drawer mentions it for Value received, then he is chargeable 


. : S, C——2 

Pay to A. or his Order 401. and place it to my Account, Value re- Show. 124. 

and The Money was ot demanded till the Action (which was an 8 8 722 
Indebit Aſſump/it ) was brought againſt the Drawer, and which was 2 
Tears after the Bill given. Holt Ch. J. upon Conſideration, held that 
ſuch a Note ſhould be deem'd Payment, and that the Plaintiff was ſatiſ- 
fied with the Merchant as his Debror, if he did not within convenient 
Time reſort back to the Drawer; and keeping the Bill ſo long was an Evi- 
dence that he thought the Merchant good at that Time, and that he 


agreed to take him as his Debror. Show. 155. Paſch, 2 W. & M. Dar- 


rach v. . = | 

- 5. If the {ndorſce of a Bill accepts but 2d. from the Acceptor, he can 
never after reſort to the Drawer. Ld. Raym. Rep. 744 Trin. 7 W. 3, 
Taſſel v. Lewis. 5 | . 5 


6. A gave to B. a Bill of Exchapge for Value received. B. a 72 it to 
C. for an hone/# Debt. C. brings an Indebitatus Aſſump/it on this againſt 


A. and had Fudgment ; on which A. brings his Bill to be relieved in Equit 
againſt this Judgment, becauſe there vas really no Value received at t 
giving this Bill, and C. would have no Prejudice, who might ftil) reſort to B. 


upon his original Debt. ft was anſwered chat A. might be relieved 5 


againſt B. or any chiming as Servant or Factor of or to the Uſe of B. 
But the Chancellor held that C. being an honeſt Creditor, and coming 
by this Bill fairly, for the Satisfaction of a juſt Debt, he would not re- 
lieve againſt him, becauſe it would tend to deſtroy Trade, which is car- 
ried on every where by Bills of Exchange, and he would not leſſen an 
honeſt Creditor's Security. Comyns's Rep. 43. pl. 28. Mich. 9 W. z. 

7. If the Party, to whoſe Hands a Bill of Exchange comes, neglets 
to receive the Money from the Acceptor, there hethall not reſort to the firſt 
Drawer, becauſe he hath relied on the Acceptor, the firſt Drawer being 


| wo n 54 om or Contrat# in Law, 12 Mod. 203. Trin. 10 W. 
at Gi 1 * 

pay B. broke, C. kept the 

ugh Aſump/it againſt A. FF; rm J- hel 

jets himſe 


id in convenient Time, the Perſon. to whom it is pay eble ſhall 
E; for other iſe the Law will imply that 


may be 
e 
baye been 1 7. pl. 7. 


may 


1 


4 _— # . i * 
„ AS 5 
Ft . + 
7 4 "A 5 
G tees l 5 A, G 
84 K 
* 4 
Wa. * 
1 „ 7 


* 1 


= ” 
« f 8 d K a 
$5 BEES . 
_ o a 200 — — DS — —— 22K — es. 


—_—_ kt. 


FT 2 1 — om 4... Mitt. AK — 


— 


Bills of Exchange, Notes &c. 


9. In Foreign Bills of Exchange the Proteſt makes the Drawer lia}, 
and Notice ſhould be given of the Proteſt to the Drawer in convenient 
Time. 12 Mod. 309 Mich. 3 W. 3. Hart v. King. 

10. It was agreed that an Acceptance or Negotiation in England, 2 
ter a Bill becomes payable, ſhall bind the urn en or Indorſor, tho“ not 
a the original Drawer. 12 Mod. 410. Trin. 12 W. 3. in Caſe f 


itford v. Walcot. 
11. A. draws a Bill of Exchange in Payment, and the Party does ny 


call for the Money from the Drawee in convenient Time, and he fails, he 
ſhall then come upon the Drawer. 12 Mod. 5og. Paſch. 13 W. 3. coram 
Holt Ch. J. at Guildhall. Anon. 

12. The Defendant being a Captain of a Ship, took ſeveral Goods 
for the Uſe of the Ship from the Plaintiff, who ſent his Servant with a 
Bill to him for the Money. The Detendant orders the Servant to write 
him a Receipt for the Money, which he did, and thereupon he gives 
him a Note upon a 3d Perſon, payable in 2 Months. The Maſter ſent 
ſeveral times to the 3d Perſon to preſent him the Note, but cold nat gu 
Sight of him within the Time at which the Money was payable. The Pax. 
ty breaks, and now this Action is brought for the Money againſt the 
Captain. All this appearing on Evidence, and that the Captain went to 
Sea next Day after he gave the Note, Trevor Ch. J. directed for the 
Plaintiff, 6 Mod. 147. Paſch. 3 Ann. B. R. Popley v. Aſhley. 

13. And per ipſum, if a Man gives a Note upon a 3d Perſon in Paz. 
ment, and the other takes it abſolutely as Payment, yet if the other kney 
the 3d Perſon breaking, or to be in a failing Condition, and the Receiver 
of the Note uſes all reaſonable Diligence to get Payment, but cannor, 
that is a Fraud, and theretore no Payment, and here was no Laches in 
the Plaintiff; tor the Party failed before the Money was payable, and 
the Captain was gone to Sea, ſo he could not come back to him to give 
him Notice. 6 Mod. 147. Paſch. 3 Ann. B. R. Popley v. Aſhley. 

14. But if a Man takes a Note, and after it's payable makes no De- 
mand, and that he might be paid if he had been diligent enough, there 
if the Party, on whom the Note is, fails, it is at his Peril that took the 
Note. 6 Mod. 147, 148. Paſch. 3 Ann. B. R. Popley v. Aſhley. 

15. If a Bill of Exchange be not 7 by the Indorſor, the Drauee 
mult give Notice of Non-payment to the Drawer before he brings an Action 
againſt him, 8 Mod. 43. Paſch. 7 Geo. 1. Lawrence v. Jacob. 


(H) Indprſor. In what Caſes liable. What Indorls 


muſt do and prove. 


© the Bill. C. indorſes it to D. Now by this Indorſement by C. 
to D. B. is diſcharged of any Payment as to C. and if D. indorſes it ov 
to E. then B. is diſtherged of any Payment to D. But if D. pays the M- 
ney to E. then D. by this Payment becomes again intitled to rective 18 
Money of B. and at ſuch Time no other, whether E. or C. is intitled to 
bring any Action againſt B. but D. only. So if C. pays the Money to 
D. then B. is diſcharged as to D. but C. becomes newly intitled, and 
B. is again liable as to him, but diſcharged againſt D. and E. Se 
Lutw. 885. b. 888. b. x Jac. 2, in Cam, Scace. Death v. Serwonters. 


2. Recovtr) 


1. 0 Drew a Bill of Exchange _ B. payable to C. Then B. acc 


21 
r 
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2. Nerovery by Tndorſee againſt the Drawer, without SatisfatFion, Was 3 Mod. 86. 
"adjudged in B. R. to be a Bar to an Action brought by him againſt a S. C. ad- 
wean Indorſor ; but this Judgment was afterwards reverſed in the Ex- judg d in 
chequer-Chamber. Cumb. 4. Mich. 1 Jac. 2. and ibid. 32. Mich. 2 Jac. x, 2 


1 uſtices to 
2. Claxton v. Swift. . Bar, 


but the Ch. 

e contra. — 2 Show. 441. pl. 404. S. C. adjornatur ——Ibid. 494. pl. 462. S. C. adjudged by 3 Judges 
A the Defendant, but reverſed afterwards in Cam. Scacc.—-—Skln. 255. pl. 3. Mich. 2 Jac. 2. B. R. 
the 8. C and the Plea ruled good by 3 Jultices—— —But Lutw. 878 882. b. S. C. ſays the Judgment 
was now reverſed, becauſe there was not any Satisfaction; for the Court were of Opinion that this 
Caſe differs from the Caſe of 2 Treſpaſſors, and is rather to be reſembled to 2 Debrors by a joint and 
ſeveral Obligation, becauſe by the Cuſtom the firſt Drawer of the Bill, and every Indorſor thereof, is 
liable to the Payment of a Sum certain to the laſt Indorſor, tho* the Action be to recover by way of 


Damag. S. 


3, Ruled that where a Bill is drawn payable to V. R. or Order, and he Skin. 343. 
indorſes it to B. who indorſes it to C. and he indorſes it to D. the laſt In- pl. 11. Anon. 
dorſee may bring an Action againſt any of the Indorſors, becauſe every & & = 
Indorſement is a new Bill, and implies a Warranty by the Indorſor that accordingly. 
the Money ſhall be paid. 3 Salk. 68. pl. 3. 5W.3. B. R. Williams v. 

Field. 

4. M. a Goldſmith drew 2 Bills on F. S. payable to L. the Defendant, Skin. 410, 
who on the 19th. of October indorſed them to H. the Plaintiff. F. F. ac- Pl. 6, Hill. 
cepted the Bills, and paid by the Order, and on Account of L. 800 /. * * 
in Money, and gave another Bill for the Reſidue. Afterwards, the ſame S. C. Holt 
Day, H. the Plaintiff, being alſo a Goldſmith, received Money of M. upon Ch. I. ſaid 
other Bills, and might have received the Money on this Bill, but did not, the Law had 
for H. did not demand it, and the Night following MA. broke. The Queſ: ——— 
tion was, whether L. the Defendant, who was the Indorſor, is liable ? be a far 

Holt Ch. J. held, that by the Acceptance of this Bill by the Plaintiff, nient Time 
the Indorior was not diſcharged ; tor while the Bill is in Agitation, to demand 
every Indorſor is as much liable as the firſt Drawer, and cannot be diſ- the _— 
charged by the Acceptance of the Bill, without actually paying of the Gmith's Bill 
Money; but by Cuſtom the Indorſor is only liable in Default ot the firſt but he re- 
Drawer, but if there is any Neglect in the Indorſee to receive it in conve- ferr'd that 
nient four and if within that Time the Drawer becomes inſolvear, then ©? the Judg- 


the Indorſor is diſcharged. 1 Salk. 132. pl. 19. Hill v. Lewis. | oth yo gs 
were Merchants; but that upon Foreign Bills three Days were alla 


5. Tho' a Bill be without the Words (or to his Order,) yet the Indorſe- Tho! a Bill 
ment of ſuch Bill is good, or of the ſame Effect between the Indorſor payable to 
and Indorſee, to make the Indorſor chargeable to the Indorſee; per 5, Ct * 
Holt Ch. J. 1 Salk. 133. in Caſe of Hill v. Lewis. 1 


not indorſe- 


| bl i 
it be indorſed, the Indorſor ſhall be charged; for every Indorſement is as a new Bill; 5, Hole Ch.. 


Skinn. 411, pl. 6. Hill. 5 W. & M. in B. R. the S. C. 


6. Blank Indorſement does not actually transfer the Pro without 12 Mod. 102. 
ſome further Act; per Holt Ch. J. 1 Salk. 126. pl. 4. Palch. to W. 3. S. Cat wa 
B. R. Clark v. Pigot. ; | Guildhall, — 
(Gs Was has 1 Salk. 130, 

21 oe" pl. 15. Paſch. 2 Ann. B. R. Lucas v. Haines, S. P. 


. Tndorſee of Part of the Sum in a Bill of Exchange cannot bring Becauſe br 
Aim, without ſhewing the other Part to be ſatisfied. 1 Salk. 65. of = — xg 
2. Mich, 10 W. 3. B. R. Hawkins v. Cardee. 3 Jas Rs 

to as many Actions as the Perſon, to whom the Note was given, ſhould think fir, and that u 12 

Contract. Carth. 466. S. C——12 Mod. 213. Hawkins v. Gardiner, & C & 8. r. HA Refa 
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12 Mod. 8. If a Man indorſes his Name on the Back of a Bill Blank, he puts it 
244. Lam- in the Power of the Indorſee to make what Uſe of it he will; and he 
Oe. may uſe it as an Acquittance to diſcharge the Bill, or as an Alfgnment to 
Mich. 10 charge the Indorſor. 1 Salk. 127. pl. 9. Paſch. 11 W. 3. at Niſi Prius, 
bot 3 8. P. per Hol Ch. J. Lambert v. Pack. | 

and ſeems 


to be S. C,——Ld. Raym. Rep. 443. Paſch. 11 W.3. S. C. & S. P. accordingly. 


* The In- 9. In Caſes of Bills purchaſed at a Diſcount, this is the Difference; if 
-dorſement, jt, be a Bill payable 0 A. or Bearer, tis an abſolute Purchaſe ; but if to 
tho” upon A * gy Order, and tis indorſed Blank, and fill'd up with an Aſſignment, 


HR the Indorſor muſt warrant it as much as if there had been no Diſcount, 


the Indorſor 1 Salk. 129. Paſch. 11 W. 3. per Holt Ch. J. Lambert v. Pack. 


to an Action, 
becauſe it is a conditional Warranty of the Bill, and makes a new Contract in caſe the Perſon, on whom 


it was drawn, does not pay- 12 Mod. 244. Lambert v. Oakes. ——Ld. Raym. Rep. 443. 444. S. C. { 

& S. P. accordingly by Holt Ch. J. | 

10. It was agreed, that an Acceptance or Negotiation in England ; 

after a Bill becomes payable ſhall bind the Acceptor or Indorſor, tho” nor ij 

rhaps the original Drawer; and for this was quoted Pigot and 10 

ackſon's Caſe in B. R. Hill. 9 W. 3. 12 Mod. 410. Trin. 12 W. z. . 

; in Caſe of Mitford v. Walcot. el 

x Salk. 136. xx, If a Man writes on the Back of a Bill of Exchange, this is to le 8 

. * pos to F.S. or, the Contents of this Bill is to be paid to pe S. and ſets | 

Wor not ap- his Hand to it, it will be a good Indorſement ; Per Holt Ch. J. 7 Mod, th 

r 87. Mich. 1. Ann. B. R. in Caſe of Eaſt v. Eſſington. Cc 
3.6 but 8. P. does not appear. 


12. A draws a Bill upon B. who had Effects enough in his Hands to cu. 
ſaver the Bill, which ſome time after is proteſted, whereupon the Bill is 
indorſed to A. the Drawer, who ae," an Action as Indorſee ; Per Parker 


ace 
wit 
8. 1 
2 
Une 
will 
| | obli 
* Parker Ch. J. 10 Mod. 246. Trin. 13 Ann. B. R. 145 | as i 
The Queſ- 14. A. gave a promiſſory Note, payable 0 B. or Order, B. aſſigns it don, 
Y © ueber to C. and C. alligns it to D. without ſaying to him, or Order. Re- 3. 
; + is. ſolved per tor. Cur. that this is good; for if the original Bill was aſſign- Acc 
a deco 
by C. to D. ever it is aſſigned, he has all the Iutereſt in the Bill, and may aſſign it Ace 
= willamonnt as he pleaſes ; for the Aſſignment to C. is an abſolute Aſſignment to him, inter 
= chile which comprehends his Aſſigns, and therefore nothing is done when the whi, 
a the Indorſor? Bill is aſſigned but indorſing the Name of the Indorſor, upon hic y'L 
Dubitatur the Indorſee may Write What he will, and at a Trial when the Bill i 4. 
& Adjorna- given in Evidence, the Party may fill up the Blanks as he pleaſes. ſelt 
mr. 2 myns's 1. C. B. Moor v. Manning. ſente 
176. Mich. 1 D £4.06 5 led 
3 W. M. 3 e 3 | r 181 
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15. A Goldſmith's Note Was given in Part of Payment of Money on a 
Saturday, but was not offered to the Drawer till Monday Morning after, 
when the Indorſee ſent the Note by his Servant to the Drawer, without any 
Order to ſtay, but only to demand the Money ; and the Servant accordingly 
offered the Note to the Caſhier of the Drawer, who cancelld it, and de- 
fired the Servant to call again in half an Hour, for that the Drawer was 

e to the Bank to receive Money. The Servant went away, and re- 
turned within the Time, and afterwards called twice more, and then 
went to his Maſter, and told him the Goldſmith could not pay it; 
whereupon the after went himſelt, and finding the Note cancell'd, 
ſo that he had no Remedy, he procur'd a new Note of the ſame Date 
with the original Note, and for the ſame Sum. This is no new Credit 

iven to the Drawer, but that the Indorſor is ſtill liable. 9 Mod. 60. 
Mich. 10 Geo. 1. Mead v. Caſwell. 

16. 9& 10 V. z. cap. 17. puts Inland Bills of Exchange upon the 
ſame Footing with Foreign Bills, where the Money is recoverable by 
the Cuſtom among Merchants upon ſigning ſuch Bills, and the Statute 

& 4 Anne cap. 9. puts Premiſſory Notes on the ſame Footing with In- 
land Bills, and enacts, that the Afignee or Indorſee may maintain an Ac- 
ion againſt the Drawer or Indorſor, and recover Damages c. and there. 
fore it was inſiſted, that an Action of Debt will not lie, becauſe Da- 
= mages are never recovered in Debt; But per Cur. if Plaintiff had de- 


= clared on an Indebitatus Aſſumpſit, he might have recovered in Damages. 
= $ Mod. 373. Trin. 11 Geo. 1. Welſh v. Creagh. | | 
= 217. Action was brought againſt the Indorſor of 2 Promiſſory Note, and 


the Plaintff had Judgment. 8 Mod. 307. Mich. 11 Geo. 1. Elliot v. 
Cowper. | 


(I) Acceptance. What is a good Acceptance. 


1, JF a Bill of Exchange be tendered, and the Party ſubſcribes Accept. 
ed, or, Accepted by me A. B. or, being in the Exchange, ſays, I 
accept the Bill, and will pay it according to the Contents, this amounts, 
1 all Controverſy, to an Acceptance. Molloy, Lib. 2. Cap. 10. 
16. | 

2. A ſmall Matter amounts to an Acceptance, ſo that there be a right 
Underſtanding between both Parties; As, Leave your Bill with me, and 1 
will accept it; or, Call for it To-morrow, and it ſhall be accepted, that does 
oblige as effectual ly by Cuſtom of Merchants, and according to Law, 
as it the Party had actually ſubſcribed or ſigned it (which is uſually 
done.) _— Lib. 2. Cap. 10. S. 20. | 

3. But if a Man ſhall ſay, Leave your Bill with me, I will look over my 
Accounts and Books between the Drawer and me, and call To-morrow, and 
accordingly the Bill ſpall be accepted, this ſhall not amount to a compleat 
Acceptance ; for this Mention ot his Books and Accounts, was really 
intended to fee if there were Effects in his Hands to anſwer, without 
which, perhaps, he would not accept of the ſame ; and ſo it was = 
| by-Ld. Ch. J. Hale at Guildhall. Molloy, Lib. 2. cap. 10. S. 20. 


4. Where a Bill of Exchange is payable *zo A's Order, that is to him- „ Show. 3, 


ſelt if he makes no 


2 ſuch a Day, or only the Day of the Month, it is ſuch an Acknows- 30 


1gment of the Bill as amounts to an Acceptance; Per Holt Ch. J. and B. 


Order, and it the Party anderwrites the Bill viz. Pre- pi. 5. Paſch. 


Car 2. 
R. Fre- 


this by the Jurors was declared to be common Practice. Cumb r 
clared : b. 401. „S. P. 
Per Hol Ch. J. at the Sittings in London, 2 Dec. 1696. Anon. — 4 


$8 5. Ace- 
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— ; 5 A n 
Ld Raym. 5. Acceptance of Bill upon two 2 one Partner, binds both if it con. 
* 7d cerns the joint Trade; but otherwiſe it it concerns the Acceptor only 


& S. P. TS o 
f in 2 diſtin& Intereſt and Reſpect. 1 Salk. 126. pl. 3. Hill. 8 W. 
Rs. B. R. Pinkney v. Hall. ö 


ment for the 


Plaintiff.— 8. P. by Holt Ch. J 12 Mod. 345. Mich. 11 W. 3. Anon. 
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6. Bill drawn by A. on B. and B. accepts it by Indorſement, thus 
(Ido accept this Bill, to be paid _ in Money, and half in Bills.) It wy, 
alleged, that B's Writing on the Bill was ſufficient to charge him wich 
the whole Sum; but it was proved by divers Merchants, that the Cu. 
tom among them was quite otherwiſe, and that there might be a G. 
lification of an Acceptance; For he that may refuſe the Bill totally, 
may refuſe it in Part; but he to whom the Bill is due, may retuſe ſuch 
Acceptance, and proteſt it fo as to charge the firit Drawer, and thy 
there be an Acceptance, yet after that he has the ſame Liberty 
charging the firſt Drawer as before he had. Cumb. 452. Trin. 9 W.;. 
B. R. Petit v. Benſon. 
12 Mod. n. Acceptance _= the Time of Payment elapſed, and a Promiſe then to 
410. Trin. pay the Money ſecundum Tenorem Billæ pred” is good, and amount 
I Ls, to a Promiſe to pay the Money generally. 1 Salk. 129. pl. 11. 12\, 
ed for cle 3. B. R. Mitford v. Wallicor. | 
Plaintiff. — 


LA. Raym. Rep. 574. S. C. adjudged. It amounts to a Promiſe to pay the Money preſenth. 1: 
Mod. 212. Mich. 10 3 Jackſon v. Pigot. — Carth. 459. S. C. and as for the Words Secundun 
Tenorem & Effectum Billz, the Eſſect of the Bill is the Payment of the Money, and not the Day ot 
Payment; or, at the moſt, it is only Surpluſage in the Declaration; and Judgment for the Plainti, 


Ia. Raym. Rep. 365. S. C. adjudged for the Plaintiff, 


8. If Bill be drawn on one at Amſterdam, and he does not care to ary 
it, but gets one here to do it, the Party need not acquieſce ; but it he does, 
the Party here is bound; Per Cur. 12 Mod. 411. Trin. 12 W. 3. in Caſe 
of Mittord v. Walcor. 

9. A Bill of Exchange was directed to A. or in his Abſence to B. and 
begun thus, viz. Gentlemen, Pray pay. The Bill was tendered to A. 
who promiſed to pay it as ſoon as he ſhould ſell ſuch Goods. In Action 
tor Non- payment, it was objected that this was a conditional Acceptance; 
but here the Aon being by an Executor, and upon Debt laid to be due 
to Teſtator, Holt Ch. J held it neceſlary to prove that the Acceptauc 
was in the Teſtator s Life-time. 12 Mod. 447. Paſch. 13 W. 3. Anon, 

1 Salk. 130 10. Bill of Exchange may be accepted by Parol, but not transfer 
2 * C otherwiſe than by Writing on the Back, and that transfers the Property 
mentioned, by the Cuſtom of Merchants, 7 Mod. 87). Mich. 1 Ann. B. R. Eat \. 


and ſeems Eſſington. 
admitred.— 

3 Salk. 400. S. C. but S. P. does not appear. S. P. by Holt Ch. J. as to the Acceptance. 12 Mod 
345. Mich. 11 W. 3. Anon. 


„„ , £5 ww OTC _.o 


11. A Foreign Bill was drawn on the Deſendaut, and being returned 
for Want of Acceptance, the Defendant faid, That if the Bill came back 
again he would pay it ; this was ruled a good Acceptance. 3 New Abr, 
610. cites Mich. 6 Geo. 1. B. R. Car v. Coleman. 

12. The Drawee wrote a Letter to him in whoſe Favour the Bill ws 
drawn, that if he would let him write to Ireland firſt he would pay bi; 
and this was held a good Acceptance. 3 New Abr. 610. cites \lich. 1? 
Geo. 1. coram Raym. Ch. J. at Nik Prius, Wilkinſon v. Lut wich. 


(K) Accepts 


_ 1 
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(K) Acceptor. Liable in what Caſes. 


1. CCEPTOR of a Bill draus for a Sum won at Gaming more 5 Mod. 195. 
than the Statute allows, may plead the Statute againſt Gaming 1 5% 
againſt the Perſon himſelf, bur not perhaps — any Indorſee for Va- Ie Hefen. 


lue received. Carth. 356. Trin. 7 W. 3: B. R. Huſſey v. Jacob. N 
| 1 Salk. 344: 
pl. 2. S. C. held accordingly..——12 Mod. 96. S. C. adjudged accordingly. F 


2. Ir was agreed that an Acceptance or Negotiation in England after 
Bill becomes payable, ſhall bind the Acceptor or Indorſor, though not 
perhaps the original Drawer. And tor this was quoted Pigot & Jack- 
ſon's Caſe in B. R. Hill. 9 W. 3. though it were an Acceptance to 

ay Juxta tenorem Bill' pred? as here; Arg'. 12 Mod. 410. Trin. 12 
WW 3. Mitford v. Walcot. 


a 8 * * 2 4 e " 1M. Ao > > 


— _ 


L) Where the Acceptance is for the Honour of the 


Drawer or Indorſor. 


1. IN Caſe upon a Bill of Exchange, the Plaintiff ſet foth 2 Cuſtom 
| inter Mercatores & alias Perſonas, that if a Bill is indorſed and 
accepted by a Perſon upon. whom it is drawn, if any other Merchant 
will pay the Money to the Indorſee, for the Honour of the Indorſor, 
then the firſt Drawer is chargeable to him; that F. the Defendant 
drew a Bill upon J. S. for 1001. payable to J. D. that J. S. accepted 
the ſaid Bill, and J. D. indorſed it ro M. L. and that R. the Plaintiff, 
ou the Money to the ſaid M. L. for the Honour of the faid J. D. the 

ndorſor, and that thereupon F. the Drawer became liable to him, 
but had not pes the Money, ad Damnum &c. The Plaintiff had Judg- 
ment by Nil dicit &c. but it was reverſed upon a Writ of Error in the 
Exchequer Chamber, becauſe the Cuſtom was laid too general; for it ex- 
tended not only to Merchants, bur to all other Perſons whatſoever, 
Lutw. 891. a. 892. b. Mich. 2 Jac. 2. in Cam. Scacc. Fairly v. Roch. 

2. R. drew a Bill of Exchange on S. payable to B. S. refuſed to accept Lutw. 896. 
it, whereupon B. proteſted it. L. for the Honour of R. gave a Note to pay 1 899. a. 
the Money at the Day if not paid by R. Afterwards B. indorſed L. om 1 
Note to C. for Value received; & in like Manner indorſed it to D. and he the Back.” 
to E. and be to F. all for Value received. At the Day of the Return &. quer Cham- 
till refuſed to accept the Bills, whereupon L.'s Bill was 2 Then ber, S. C and 
M. N. hearing of the Proteſt of L.*s Bill, pay the Money for the Fo- er ſeveral 
nour of B. But in Act ion by M. & N. againſt L. the Declaration does ju — 
not ſay that they paid it to F. nor to whom they paid it, but only Generally was affirmed, 
that they paid ir. This Matter was afligned for Error, and that for Pollexfen 
what appears it might be paid not to F. the laſt Indorſee, ro whom alone 22 
it was due, but to another, and if ſo the Defendant remains ſtill liabe 
as to him, But per Cur, after Verdict, it ſhall be intended that the 
Payment was to the right Perſon, eſpecially it being laid robe Ex Parte 
of the Plaintiff, which could not be if it had been paid to a'Stranger ; 
and ſo Judgment in B. R. was affirmed in Cam. Scacc. Carth. 129. 

Paſch. 2 W. & M. Brunetti v. Lewen. 


3. If 
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3. If A. draws a Bill on B. who will not accept it, and C. offers to ac. 
cept it for the Honour ot the Drawer, the Drawee need not acquieſce 
but may proteſt; bur it he does acquieſce, C is bound; Per Cur. 12 Mod. 
410. Trin. 12 W. 3. Mittord v. Walcot. 


(M) Time of Demand and Proteſting. 


1. Draws a Bill upon B. to the Uſe of C. Upon Non- payment C. 

* proteſts the Bill. He cannot ſe A. unleſs he gives him Notice 
that the Bill is proteſted, for A. may have the Effects ot B. in his Hands 
by which he may fatisty himſelf. Vent. 45. Mich. 21 Car. 2. B. R. 
Anon. 

2. After Verdict it was moved for a new Trial, that the Proteſt was 
not on the Day the Money became due; but Twiſden J. ſaid it had been 
ruled that it a Bill of Exchange be denied to be paid, the Proteſt mf 
be in a reaſonable Time, and that is within a Fortnight ; but that the Debt 
is not loſt by not doing it by the Day; and a new Trial was denied, 
Mod. 27. pl. 72. Mich. 21 Car. 2. B. R. Butler v. Play. 

If a Bill be 3. Time of proteſting Bills of Exchange to make the Drawer liable, is 
accepted, the & ar the End of 2 Months. Cumb. 152. Mich. 1 W. & M. in B. R. 


Proteſt mult Sarſefield v. Witherly. 


Day of Pay- 

3 It 2 Sight, then ar the 3d Day of Grace, and a Bill negotiated after Day of Payment, is as a Bill 

at Sight ; agreed by Merchants. Show. 164. Trin. 2 W. & M. in Caſe of Dehers v. Harriott 
This was ſaid by Merchants to be the Cuſtom of France, and that in Holland it muſt be in ſo many 


Poſts. Show. 165. 


4. A Bill of Exchange is made payable to A. A. indorſes it to B. 
B. indorſes it to C. the Bill is proteſted for Non-payment ; B. may bring 
an Action on this Bill, actuithſtanding his Indorſement. Show. 163. 
Trin. 2 W. & M. Dehers v. Harriott. 
5. Some Merchants ſaid that if a Bill be negotiated by Indorſement after 
the Bill is N there is #0 need of a Proteſt at all. Others, that a 
Proteſt muſt be in ſome convenient Time. Show. 164. Trin. 2 W. & M. 
in Caſe of Dehers v. Harriotr. 
6. All the Merchants agreed that if a Bill is Jo, and the Drawer 
might be reſorted to for a new Bill, then no Proteſt could be upon a G- 
2?y 3 but where a Bill is loſt, and no new one can be had, and the Party 
did not inſiſt to have the original Bill, but refuſed Payment for another 
Reaſon, there ſuch Proteſt made upon a Copy tor Nen-payment 1s 
good. Show. 164. Trin. 2 W. & M. in Caſe ot Dehers v. Harriott. 
12 Mod. 15. J. If there be no Accident happening or intervening by the Party's 
Meggaddow hag | &c. the Drawer is chargeable, tho' the Preſenting and Proteſt of 
bet olt, 8 C the Bill were after the Day; for by the Law of Merchants it need not 
Jopedier be tender d within the Time; per Ey ie a 
the Plaintiff e; per Eyre J. and not denied, and Judg- 
But - ment pro Quer. Show. 318. Mich. 3 W. & M. Mogadara v. Holt. 


Holt C | 
If he don't tender and proteſt at the Day, and there be a Break in the mean time, the Party loſes his 
Money; ſecus if no particular Damage. Show. 319. Mogadara v. Holt. 


Skin. 410, 8. Indorſee of Foreign Bills need not demand Payment till the three 


Kili ne Days allow'd are expired, and atter the 3 Days the Indorſee may re- 
& bi. in tet it; and it ſeems the ſame Time of 3 Days ought to be allow'd for 
B. R. the Inland Bills; per Holt Ch. J. 1 Salk. 132. Hill & al' v. Lewis. 


S. C. & S. P. 


by Holt Ch. J. but for a Goldſmith's Bill he ſaid he did not know any definite Time. Th 
9, E 
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"9. The Cuſtom of Merchants is, that if B. ao whom 4 Bill of Ex- 
change is drawi, abſconds before the Day of Payment, the Man to whom 
ir is payable may proteſt it, to have better Security for the Payment, 
and to give Notice to the Drawer of the abſconding of B. and after the 
Time of Payment is incurr'd, then it ought to he proteſted for Non- 

yment the ſame Day of Payment, ot after it; but no Proteſt tor Non- 
payment can be before the Day that it is payable. Proved by Mer- 
chants at Guildhall, Trin. 6 W. & M. before Treby Ch. J. and the 
plaintiff was nonſuited, becauſe he had declared upon a Cuſtom to pro- 
reſt for Non- payment before the Day of Payment. Ex Relatione m'ri 
place. Ld. Raym. Rep. 743. Anon. ; 

10. In Caſe, of Foreign Bills of Exchange the Cuſtom is, that 3 Days 
are allow*d for Payment of them; and if they are not paid upon the laſt 
of the ſaid Days, the Party ought immediately to proteſt the Bill, and 
return it, and & this Means the Drawer will be charged; but if he does 
not proteſt ir the laſt of the 3 Days, which are called the Days of Grace, 
there, alrho* he upon whom the Bill is drawn fails, the Drawer will 
not be chargeable; for ir ſhall be reckon'd his Folly that he did nor 
proteſt &c, but if it happens that zhe laſt Day of the ſaid 3 Days is 4 
Sunday or great Holiday, as Chriſtmas-Day &c. upon which no Money 
uſed to be paid, there the Party ought to demand the Money upon the 2d 
Day; and if it is not paid, he ought to proteſt the Bill the ſaid ad Day, 
otherwiſe ic will be at his own Peril; for the Drawer will not be 
chargeable, Merchants in Evidence at a Trial at Guildhall, Trin. 41 
W. 3. before Holr Ch. J. ſwore the Cuſtom of Merchants to be ſuch, 
which was approved by Holt Ch. J. Ld. Raym. Rep. 743. Taſſall & 
Lee v. Lewis. | | 

11. If a Foreign Bill be drawn on an Engliſh Merchant, payable at 
ſo many Days Sight, tho* the Days incurr without any Notice given to the 
Party on «whom tis drawn, yet that Bill, according to the Cuſtom of 
Merchants, may be proteſted, and thereby Recourſe had to the firſt 
Drawer for the Money, which Holt Ch. J. thought unreaſonable, be- 
cauſe the Drawer ought not to lie at the Mercy of him that has the Bill 
Kc. Cumb. 451. Trin. 9 W. 3. B. R. Anon. 

12. IT a Bill be drawn for like Value received, and this is proteſted, 
an Indebitatus Aſſump/it lies againſt the Drawer; per Shower. Cumb. 
451. Trin. 9 W. 3, B. R. Anon. 

13. 9 10 V. 3. cap 17. S. 1. All Inland Bills of Exchange of 51. or 
upwards, in which the Value ſpall be expreſs'd to be received, drawn payable 
at a certain Number of Days Ec. after the Date thereof, may after Ter- 
tance, (which (hall be by underwriting under the Party's Hand) and the Ex- 
piration of 3 Days after the ſame ſhall be due, be proteſted by a Notary Pub- 
lick, or, in Default of ſuch Notary Publick, by any other ſubſtantial Perſon 
1 the Place before 2 Witneſſes, Refuſal or Neglet# being firſt made of the 

ayment, 

14. 5. 2. Which Proteſt ſhall be notified within 14 Days after to the 
Party from whom the Bills were received, who (upon producing ſuch Proteſt ) 
is to 755 the ſaid Bills with Intereſt and Charges from the Proteſting ; fot 
which' Proteſt there ſhall not be paid above 6 d. and in Default of ſuch Pro- 
teft, or due Notice within the Day limited, the Perſon ſo failing ſhall be liable 
to all Cofts, Damages, and Intereſt. 

15. A Bill of Exchange was proteſted, and Jo, and Action brought. 
againſt the Drawer; pi. it was proved that the Defendant had own'd he 
had drawn the Bill, and held good by Holt; and he ſaid that this being 
an Outlandiſp Bill, the Drawer was made liable by the Proteſt; but no 
Proteſt neceſſary in Caſe of an Inland Bill; and that to make a Bill payable 
to one's Order, was the ſame as if it were to him or Order; and he ſaid 
that if Defendant could make it appear that he was at any Damage 
tor Want of Netice of the Proteſt, 2 if Drawee had failed in the mean 
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time &c. it would be incumbent upon the Flaintiſf to prove Netice gien 
of the Proteſt in convenient Time. 12 Mod. 309. Mich. 11 W. z. Han 
v. King. 

1 Salk. ray 16. If a Bill be accepted at Amſterdam, and no Houſe named where the 


* 3 Payment is to be, the Party need not acquieſce to it, but may prog; 
does not ap- the Bill; but it he will acquieſce, it is well enough; per Cur, 12 


pear. Mod. 410. Trin. 12 W. 3. in Caſe of Mitford v. Walcot. 
6 Mod. $0. 1. All the Difference between Foreign and Inland Bills is, that F oreign 


S. P but Bills mutt be proteſted before a Publick Notary, betore the Drawer may 
=o 12 be charged; bur Inland Bills need no Proteſt; per Holt Ch. J. 6 Mod 


.; J. a 29. Mich. 2 Ann. B. R. in Caſe of Buller v. Crips. 


Proteſt is 
directed in Caſe of Inland Bills; but that is only for the Benefit of the Drawer, to give formal Notice 11 40 
the Bill is not accepted, or accepted and not paid; and the Damages in the ſaid Statute are only meant gf 
Damages by being longer kept out of his Money by Non-payment of Drawee than the Tenor of the 
Bil! app” * = of Damages for the original Debt. Mich. 2 Ann. B. R. Brough v. Perkin, _ 

Saik, 69. pl. 6. S. C. 
: In Inland 8 well as F 2 Bills of Exchange the Perſon to whom tis payable muſt give convenien 
Notice of Non payment to the Drawer; for if by his Delay the Drawer receives Prejudice, the Plaimif 
ſhall not recover. A Proteſt on Foreign Bills was Part of its Conſtitution, On Inland Bills a Protet i; 
neceſſary by g & 10 Vz. 14. but was not at Common Law; but the Statute does not take away j- 
Plaintiff's Action for want of a Proteft, nor does it make ſuch Want a Bar to the Plaintiff's Action. 
bur this Statute ſeems only, in caſe there be no Proteſt, to deprive the Plaintiff of Damages or laren, 
and to give the Drawer a Remedy againſt him for Damages if he makes no Proteſt. 1 Salk. 131, pl 
17. Mich. 2 Ann. B. R. Borough v. Perkins. 3 Salk. 69. pl. 6. S. C. held by Holt Ch. J. any 
Powell J. accordingly, and that ſince that Statute a Proteſt was never ſet forth in the Declaration.— 
6 Mod. 80. S. C. and Holt ſaid that the Act is very obſcurely and doubrfully penn'd, and that tbey 
ought not by Conſtruction upon ſuch an Act to take away a Man's Right; to which the whole Coun 

reed. 2 Ld, Ray m. Rep. 992. Brough v. Parkings, S. C. according to 3 Salk. 69. ſupra, and 

udgment in C. B. affirmed. | 


1 * Jy 


18. 3 & 4 Ann. cap. 9. S. 4 In caſe the Party on whom an Inland Bill q 
Exchange ſhall be drawn, ſhall refuſe to accept the ſame by underwriting the 
ſame, the Party to whom payable ſhall cauſe ſuch Bill to be proteſted for Mu- 
* as in Caſe of Foreign Bills, for which Proteſt fhall be paid 25 
has „ 6 6 1 No ſuch Proteſt ſhall be neceſſary for Non- payment, unleſs th 

19. F. 6. No ſuch P n- payment, tnles the 
Value be expreſs {i ſuch a Bill to be ond. and 110 The Bill be di 
for 20 l. or upwards, and the Proteſt (hall be made for Non- acceptance by Pu- 
ſons appointed. | 
20. S. J. If any Perſon accept ſuch Bill 7 Exchange in Satisfaction of an 
former Debt, the ſame ſhall be eſteemed a full Payment, if he doth not his Hu- 
deavour to get the ſame accepted and paid, and make his Proteſt for Mu. 
acceptance or Non-payment, 
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. (N) Actions. What Actions lie. 


I. N Action of Delt will not lie upon a Bill of Exchange accepted, S. C. cited 
againſt the Acceptor; but a ſpecial Action of the Caſe muit be * 
brought againſt him; becauſe the Acceptance does not create a Duty no I liltoh-s 
more than a Promiſe by a Stranger to pay &c. if the Creditor will for- Caſe, latel 
bear his Debt; and he that drew the Bill continues Debtor, notwith- adjudg'd in - 
ſtanding the Acceptance, which makes the Aoceptor liable to pay it, 2 
and the Cuſtom does not extend ſo far as to create a Debt, but only tuo Hale 
makes the Acceptor Onerabilis to pay the Money; wherefore, and be- Ch. B ſaid 
cauſe no Precedent could be nn that an Action of Debt had been it were well 
brought upon an accepted Bill of Exchange, Judgment was arreſted. 3 
Hard. 485. 457. Hill. 20 & 21 Car. 2. in the Exchequer, Anon. [but ie, — 
ſeems to be Milton's Caſe.] | all agreed 


that a Bill of 


Exchange accepted &c. was indeed a good Ground for a ſpecial Action upon the Caſe, but that ir did 
not make a Debt; firſt; becauſe the Acceptance 1s only conditional on both Sides. If the Money be 
not received, it returns back upon the Drawer, and he remains liable ill, and this only collateral. 
2dly, Becauſe Onerabilis does not imply Debt. 3dly, Becauſe the Caſe is Prime Impreſſionis, and 
there is no Precedent for it. Mod, 286. pl. 3. Trin. 29 Car. 2. B. R. in Caſe of Brown v. London. 

In Caſe the Plaintiff declared uport the Cuſtom of Merchants, and that T. $ drew a Bill of Exchange 
upon the Defendant to pay to the Plaintiff, which he accepted, and has not paid, and likewiſe upon an 
Indebitatus, for that the Defendant had accepted it. It was inſiſted in Arreſt of Judgment, that an In- 
debitatus Aſſumpſit would not lie, but an Action on the Caſe only, and of that Opinion were Hale and 


Rainsford, who ſaid it was ſo adjudged in the Exchequer ſince the King's Reſtoration, and ſo Judg- 


ment was ſtay d, hæſitante Twiſden ; for he conceived that the Cuſtom made it a Debt by him that ac- 


cepted the Bill Vent. 152. Mich. 23 Car. 2. B. R. Brown v. London. Freem. Rep. 14. pl. 13- 


S. C. accordingly. Mod. 285, 286. pl. 32. S. C. adjornatur.— 2 Lutw. 1594. in Caſe of Bella- 
ſyſe v. Heſter, it was ſaid by Powell J. that an Indebitatus Aſſumpſit does not lie upon a Bill of Ex- 
change, and the Reporter obſerves, that at this Time it was not denied by the other Juſtices, and 
Cites the Caſe of Brown v. London, wherein Judgment in like Caſe was arreſted after Verdict, as re- 
ported by Levins 298. and ſays it has been adjudged after Verdict, that Action of Debt does not lie 
upon a Bill of Exchange, and cites Hardr. 485. 


2. Aſumpſit lies on a Bill of Exchange accepted; Per Cur. obiter. An Indebita- 


Vent. 298. Mich. 28 Car. 2. B. R. in Cale of the Cicy of London * Aſſump- 


Goree it does not 

: ? f lie upon a 
Bill of Exchange, as it has been ruled in divers Caſes, but againſt a Dracver for Value received there it 
would lie; but this is for the apparent Conſideration, Skin. 346. Hodges v. Ste ward. 


3. A General Indebitatus Aſſumpfit does not lie on a Bill of Exchange, And cites 6 
but the Party cught to declare ſpecially on the Cuſtom of Merchants. Mod. 129, 


2 Show. 9. pl. 5. in a. Nota there, Trin. 30 Car. 2. B. R. Frederick v. 258. . 4 
Cotton. | 8 118.1 Lutw. 
180. 


4 A General Indebitatus Aſfumpſit will not lie upon a Bill of Exchange 1 Salk. 125. 
for want of Conſideratiun, but Bill is but Evidence of a Promiſe, and fo pl. 2. S. C. 
but Nudum Pactum, and therefore he ought to bring a ſpecial Aclion upon E accord- 
the Caſe, upon the Bill and Cuſtom of Merchants, or elſe a general In- Sina. 46. 
debitatus Aſumpſit * Money received to his Uſe ; Per Holt Ch. J. 12 8. C. fays, 
Mod. 37. Paſch. 5 W. & M. Hodges v. Ste ward. | that S P. 


: was often- 
times faid in this Caſe —— Comb. 204. 8 C. ſays, that ſuch Action lies not againſt the Acceptor, 
tho" accepted under Hand —3 Salk. 68, S. C but S. P. does not appear. | 


5. Trover for a Bank Bill loſt will lie againſt a Stranger that found it, 
thoꝰ the Payment to him would have indemnified the Bank; bur it lies 
not againſt the Aſſignee of the Finder, by reaſon ot the Courſe of Trade, 
which creates a Property in the Aſſignee or Bearer, 1 Salk. 126. Anon. 
coram Holt Ch. J. at Guildhall. ; 

; 6. He 
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6. Indebitatus Aſumpſit lies not againſt the Acceptor of a Bill of Ex. 
change, becauſe his Acceptance is but a collateral Engagement; but it lies 
againſt the Drawer himſelt, for he was really a Debtor by the Receipt 
of the Money, and Debt will lie againſt him. 1 Salk. 23. pl. 3. Hill 
8 W. z. B. R. Hard's Caſe. 


3 Salk. 6, 5. If a Bill be drawn payable to F. F. or Bearer, the Bearer cannot bring 


68 pl. 2. the Action; but if it be to J. S. or Order, the Indorſee may, and % 
Paſch. 12 reſol ved between Hodges and Steward in B. R. Cumb. 466. Hill. 


24 * 10 W. 3. B. R. Coggs 's Caſe. 


(O) Pleadin g8. 


Litt. Rep. I. PINCH Serj. ſaid that 6 Car. in B. R. it was ruled upon Bill of Ex. 
63. Finch change, between Party and Party not Merchants, that there can- 
Seck dur not be a Declaration upon the Law of Merchants ; but there may be x 
but | N - Sag 
there is an Declaration upon the Ailumptir, and give the Acceptance of the Bill in 

Omiſfion of Evidence. Het. 167). Paſch. 7 Car. C. B. Eaglechild's Caſe. 
the Word 2, In Aſſumplit the Plaintitf declared that the Cuſtom of Merchants 
S. is, if one, for Wares delivered to him or his Factor, makes a Bull of Exchange 
(Merchants) diretFed to a Merchant, and he to whom it is directed accepts M it, and after 
and ſo ſeems refuſes to pay, and this is proteſtcd before a Publick Notary, then he, wh 
to be miſ delivered the Bill, is bound to pay it; and alleges that he delivered ſuch 
printed. Wines in France to J. S. the Factor ot B. and he thereupon delivered a 
Bill of Exchange for the Money to J. N. who accepted it, and had not 
paid it; and found 5 Non Aſſumplſit for the Plaintiff. It was aſſign d 


tor Error that this Action is grounded upon the Cuſtom of Merchants, 


and it is not ſhew'd that the Plaintiff was a Merchant at the Time of the 


Bill of Exchange deliver'd ; but becauſe he 1s named Merchant in the 
Declaration, and the Bill is for Merchandizes ſold, it thall be intended 
he was a Merchant at that Time, and ſo Judgment affirmed. Cro, |, 
301, 302. pl. 5. Paſch. 9 Car. B. R. Barnaby v. Rigault. 

3. In an Action by the Perſon to whom the Bill was made payable, 
it was objected, that the Averment is only that he did indorſè the Bili, but 
does not ſay that he delivered it, and fo not within the Cuſtom; ſed non 
allocatur ; for the Indorſement is the transterring the Intereſt, and the 
Action is not brought by the Aſſignee, in which Caſe it muſt be alleged, 
that it was alſo delivered; Per Cur. But now neither Indorſement nor 
Delivery is needſul; but per Windham, there is no Failure of Payment, 
unleſs the Bill were delivered. 2 Keb. 303. pl. 96. Mich. 19 Car. 2. 
B. R. Daſhwood v. Lee. 

4. In Caſe on Cuſtom of Merchants, on accepting Bill of Exchange 
from Paris; the Detendant demurred after Iſſue otiered on Payment, 
and excepted, that no Time appears when th, ill was payable, being only 
on Double Uſance, and no particular Cuſtom alli 2 that Double Uſance „g- 
nifies two Months ; ſed non allocatur ; it being a known Term among 
Merchants that Uſance is a Month, double rwo Months, and being 4 


verred he had not paid in two Months, it is well enough, and judgment 


for the Plaintiff, the Defendant having waived Advantage hereof by 
pleading Payment; but by Twifden J. had it been o Demurrer to the 
Declaration, the Plaintiff ſhould aver a particular Cuſtcm that Uſance jigs 
nifies a Month &c. 3 Keb. 645. pl. 60. Hill, 27 & 28 Car. 2. Smart v. 
Dean. = 5 


5. De- 


ah. 


— a 
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. Demurrer to a Declaration on a Bill of Exchange, becauſe it ſays 
* that the Party to hom it was directed did not accept it, but ſays, 
uot that it cas ſyewn or tendered to him, and the Demurrer allowed, for 
elſe it would be in the Plaintiff's Power to charge the Drawer, when 
rhaps the Drawee was ready to pay the Money according to the Te- 
nor of the Bill had it been tender'd to him. 2 Show. 180. pl. 179. Hill. 
33 & 34 Car. 2. B. R. Mercer v. Southwell. 
6. Caſe on a Bill of Exchange again/# the Drawer, the Bill not being 
paid and payable to J. S. or Bearer. Plaintiff brings the Action as Bear- 
er, and on "wei ruled per Ld. Pemberton, that he muſt intitle him- 
elf to it on a valuable Conſideration, tho* among Bankers they never make 
Indorſements in ſuch Caſe, ſor if it comes to the Bearer by Caſualty or 
* Knavery, he ſhall not have the Benefit of it. 2 Show. 235. pl. 234. 
Mich. 34 Car. 2. B. R. Hinton v.. 
7. In an Action on the Caſe on a Bill of Exchange, alleging the Cuſ- 
tom, and that the Bill was drawn ſuch a Day &c. but Exception was 
taken, that the Date of the Bill was not ſet forth, yet held per tot. Cur. 
that it was well enough, and they would intend it dated at the Time 
of drawing it. 2 Show. 422. pl. 389. Hill. 36 & 37 Car. 2. B. R. De 
la Courtier v. Bellamy. | 
8. In Debr upon a Bill of Exchange by an Indorſee, the Plaintiff had 
Judgment. Ir was aſſign'd tor Error, that the Plaintiff had not averr'd 
in his Declaration that the Value was received by the Drawers of the Bill; 
ſed non allocarur ; for it lies not in his Mouth to ſay fo, and it is not 
material to him whether ic was paid to them or not, and therefore Jude 
ment was affirmed. Lutw. 885. b. 889. a. 1 Jac. 2. in Cam. Scacc. 
Death v. Serwonters. 
9. Action ſur le Caſe on a Bill of Exchange brought againſt the Ac- 
ceptor by the Plaintiff as Adminiſtrator to the Party to whom the Bill 
was payable, on the Cuſtom of Merchants; and Breach was affigned 
pred” ramen the Defendant ad vel poſt pred. Diem, viz. the Day of ÞPay- 
ment non ſolvit nec aliqualiter pro eiſdem hucuſque contentavit. Demurrer to 
the Declaration, becauſe he did ſay Non ſolvit at or before the Day, 
and a Payment before the Day is a Payment at the Day; but held good 
per Cur. becauſe ſaid hucuſque non &c. Judgment pro Quer. 2 Show. 
437. pl. 400. Mich. 1 Jac. 2. B. R. Hilman v. Law. 
10. Caſe on a Bill of Exchange founded on the Cuſtom of Merchants, Comb. 9. 
alleging that if a Bill by a Merchant or Trader be indorſed payable to a S. C. it was 
Merchant or Bearer, then &c. and doth not aver the Plarntiff to be a objected that 
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Merchant or Trader, held naught on Demurrer. 2 Show. 459. pl. 426. — Cuſtom 
Hill. x & 2 Jac. 2, B. R. Burman v. Puckle. 4 


vel alicui 
al' Perſonz (omitting the Words Commercio utenti ;) and Withens J. ſaid that all the Precedents are 


rclo utent* except one, which paſs'd ſub filentio, Judgment arreſted, Niſi &c. 


11. In Covenant to pay ſo1 hb Money to the Plaintiff or his Aſſigns as Carth. 83. 
ſhould be drawn on 1 pe es by a Bill of Exchange, and * ob A 
was aligned in Non-payment. The Defendant pleaded that the Plaintiff, S. C. (in 
ſecundum Legem Mercatoriam, did aſſign the Money to be paid to A. who aſ- Cam. Scacc.] 
ſigned it to B. to whom the Defendant paid 1001. and tendered the reſt. the Court 

pon Demurrer it was objected that the Plea was ill, becauſe the De- . 
ſendant did not ſet forth the Cuſtom of Merchants in particular, without they ought 
which the Aſſiguments are void, of which Cuſtom the Court cannot to take No- 
take judicial Notice, but it muſt be pleaded; and the Court were office of the 


Opinion that the Plea was not good. 3 Mod. 226. Trin. 4 Jac. 2. B. R. Lau of 
arter v. Dowrich. | 2 


a | Part of the 
Lay of the Land, and eſpecially of this Cuſtom concerning Bills of Exchange, becauſe it is the moſt 


general amongſt all their Cuſtoms, and 1 was reverſed Show. 127. 8. C. in Error in 
Exchequer. Chamber, the Court held the Plea good, and Judgment was reverſed. 


Uuu 12, Caſe 
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12. Caſe &c, upon a Bill of Exchange, wherein the Plaintiff /e 5e. 
the Cuſtom in London among Merchants and others dwelling there, that 
if any Merchant ſhould draw a Bill of Exchange directed to another 
requiring him to pay a Sum of Money, and it chat Perſon did accept 
the Bill, then he became liable to pay the Money ſecundum Accepta- 
tionem præd' that one King drew a Bill at Sandwich upon the Detcy. 
dant to pay 8 J. to the Plaintiff, and that the Defendant accepted the 
Bill, but had not paid the Money. Exception was taken that the Ac. 
ceptor is to pay ſecundum Acceptationem ſuam, and ao Lime ts menticn 
in the Bill itſelf when the Money was to be paid, nor has the Plaintitt fe 
forth that the Defendant accepted it to pay it at Sight, or at any certain 
Time, and ſo it might be that the Time of Payment was not paſt beſore 

the Action brought, and this was held a good Exception; bur by Con- 
ſent the Plaintiff was to amend his Count. Lutw. 23 1. 233. Mich, 4 
Jac. 2. Ewers v. Benchkin. 

13. C. drew a Bill of Exchange upon R. and Company in Oporto fi 
1000 Mille Rees, upon the 6th of Auguſt, payable 30 Days alter Sigi, 
and upon the 14th of Auguſt the Krug of Portugal leſſened the Value of 
the Mille Rees 20 J. per Cent. ſo that it was impoſſible to have Notice. 
The Bill was preſented for Acceptance, with the Advance of 201. per 
Cent. R. was ready to accept and pay at the current Value, but nit wh 
the Advance, and therefore there was a Proteſt tor Non-acceptance, and 
an Action was brought againſt the Drawer. It was ruled by Holt Ch. 
that here, there not being Notice, the Bill ought to be paid according 
to the antient Value; for the King of Portugal may not alter the Pro- 
perty of a Subject of England, and therefore this Caſe differs from the 
Caſe of Mix'd Monies in Davis's Reports; tor there the Alteration was 
” the King of England, who has ſuch a Prerogative, and this hall bin 

is own Subjects. Skin. 272. pl. 1. Trin. 1 W. & M. in B. R. Du Cotti 


238 


— 


v. Cole. | 
2 2 295. 7. In Aſſumpſit upon a Bill of Exchange the Plaintiff averr'd that 
8. S but the Defendant drew the Bill, and that the fame was refuſed, and that le 


3 proteftavit /ive proteſtari cauſavit at ſuch a Time &c. It was objected 
—Show.125. that this was uncertain ; ſed non allocatur ; for if he had pleaded Quod 
S. C. & S. P. proteſtavit, he might have given in Evidence that the Publick Notary 
and ſo if it did it. Comb. 1 52, 153. Mich. 1 W. & M. at Serjeant's-Inn in Fleet 


had been . 
proteſtari ſtreet. Sarſefield v. Witherly. 
cauſavit viz. 


the Proteſt would have been good Evidence ct it. Carth. 82. S. C. but S. P. does not appear. 


15. The Law of Merchants is, that if he who has ſuch a Bill dos 
lapſe his Time, and does not proteſt, or make his Requeſt, it any Accident 
happens by this Neglect in Prejudice to the Drawer, he hath loſt his 
Remedy againſt him; but if ſuch a Thing had happen'd, it ought ' 
have come of the other Side; and not being ſo, we muſt adjudge on tbe 
Declaration. It is not neceffary to ſhe the Cuſtom of Merchants, but 
neceſſary to ſhew how the Uſance ſhall be intended, becauſe it varies ® 
Places do. 12 Mod. 16. Hill. 3 W. & M. Megadow v. Holt. 

16. The Plaintiff declared on a Special Cuſtom in London, for the Bearer 
to have this Action; to which the Defendant demurr'd, without traverſii; 
the Cuſtom ; ſo that he conteſs'd it, whereas in Truth there was no fue 
Cuſtom; and the Court was of Opinion that, for this Reaſon, Judę- 
ment ſhould be given for the Plaintiff; for tho' the Court is to take No- 
rice of the Law of Merchants, as Part of the Law of England, yet tte 
cannot take Notice of the Cuſtom of particular Places; and the Cuſtom 
in the Declaration being ſufficient ro maintain the Action, and chüt 
being confeſs'd, he has admitted Judgment againſt himſelt. 


125. pl. 2. Paſch. 3 W. & M. B. R. Hodges v. Steward. = ſa 


. AT OE CO OS” Bn; 


* * * * * do e . : ; 
* 9 . 


* * | * 2 * a a 
** 


„ 6 


n 


— 


ne 


x Red's Dn Salt care” EIS wt © ES Io 3, A ns A FU 
SW 


* 8 — - u 4 . * * vo & 5 , - 2 l 5 
r A 


maintain the Action; per Treby Ch. J. and PO wel J. ſaid that upon a 


Caſe of Bromwich v. Loyd. 


Bearer, dated 1 July 1696, in which the Defendant had no manner of Pro- 
perty or Intereſt, ſo that the Plaintiff could not, nor can as yet receive the 


well aſſign'd; for it ought to be aſſigned in the ſame manner as the Promiſe 


for it ſhall be fo intended. Lutw. 297. Hill. 8 W. 3. Mannin v. Cary. 


yet it ſtands on the former Conſideration; and if this Plea ſhould not be 


12 Mod. 96, 97. Trin. 8 W. 3. Huſſey v. Jacob. 344. Pl. 2. 
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17. In Caſe on a Bill of Exchange the Plaintiff ſer forth the Cuſtom 12 Mod. 15. 
F Merchants, but brought not his Caſe within it; yet if by the Law of = Hill. 3 
Merchants he has a Right to his Action, the ſetting forth the Cuſtom 5. Meg- 


adow v. 


ſhall be rejected as Surpluſage. Show. 318. Mich. 3 W. & M. Moga- Holt, S. C. 


„ adjudged for 
dara v the Plaintiff, 


and held that it is not neceſſary to ſhew the Cuſtom of Merchants; but it is neceſſary to ſhew how the 
Uſance ſhall be intended, becauſe it varies as Places do, k OY f 

It is ſufficient to ſay that ſuch a Perſon, ſecundum Uſum & Conſuetudinem Mercatorum, drew a Bill; 
and the ſetting forth the Cuſtom is Surpluſage ; for this Cuſtom of Merchanrs, concerning Bills of Ex- 
change, is Part of the Common Law, of <vbich the Judges will take Notice ex Officio. Carth. 270. Paſch. 5 


W. & NM. in B. R. Williams v. Williams. 


18. Action ſur le Caſe by an Indorſee againſt the firſt Drawer of a Bill 
of Exchange. The Defendant pleaded that the Indorſor, ar the Time 
of the Indorſement, was a Bankrupt, Demurrer. Per Cur. this is a 
good Plea in Bar; for a Bankrupt is diſabled to aſſign a Bill; but then 
he ought to have pleaded a Commiſſion taken out, wherefore Jud* pro 
Quer. 12 Mod. Fo. Hill. 5 W. & M. Batterſon v. Goodwin. | 
19. In Action upon a Bill of Exchange there zs no need to allege any 2 Lutw. 
Cuſtom ; per Treby Ch. J. & non negatur by any of the other Juſtices. oy Trin. 
2 Lutw. 1585. Hill. 8 W. 3. in Caſe of Bromwich v. Loyd. Gan . 


laſyſe v. 
Heſter, the Reporter ſays Nota, that in the Declaration in the principal Caſe no Cuſtom at large for 
Bills of Exchange is alleged, but only that the Defendant negotiating Ec. ſecundum Uſum Mercatorum 
fecit Billam &c. and no Exception was taken to it. 


1 

i 

1 
1 
8 
1 


20. Bills of Exchange are of ſo general Uſe and Beneft, that upon 
an Indebitatus Aſſumpfit a Bill of Exchange may be given in Evidence to 


eneral Indebitatus Aſſumpſit, for Monies received to the Uſe of the 
laintiff, a Bill of Exchange may be leſt to the Jury to determine whe- 
ther it was for Value received or not. 2 Lutw. 1585. Hill. 8 W. 3. in 


21. In Caſe on a Bill of Exchange the Plaintiff ſet forth the Cuſtom 
of Merchants &c. and that one J. P. drew a Bill upon the Defendant, 
payable ro the Plaintiff; that the Bill was preſented to the Defendant, 
who accepted it upon Condition to pay it by a Bank-Bill, to which the Plain- 
tiff agreed; and that the Defendant, in Conſideration thereof, promiſed 
to pay the Money in a Bank-Bill, which ſhould be of good and old Date, 
and aſſigns the Breach in giving him a Bank-Bill payable to one Philips or 


Money. After Verdict it was moved in Arreſt, that the Breach was not 


was made, viz. that he did not pay the Money in a Bank-Bill of good 
and old Date; and alſo for want of averring that the Bill made by P. 
&c. was made according to the Cuſtom of Merchants, putſuant to the 
Cuſtom alleged in the Declaration to this Purpoſe. Sec non al locatur; 


22, A Bill accepted for Money won at Play. The Acceptor may well 5 Mod. 175. 


plead the Statute in Bar; for tho' the Acceptance makes a new Contract, C - oo 
ged ac- 


cording ly. 


good, the Statute would be eluded. Indeed if the Plaintiff had 7ndorſed — Carth. 

the Bill over Bona Fide to another, <vho was ignorant of the Iniquity, the 356. 8 C. 

Statute could not have been pleaded againſt ſuch an Indorſee; bur ſure 99judged ac- ; 
it may againſt him who is Party to the Wrong. Jud” pro Defendant. — 


8. C. held accordingly. 


23. An 


| 
| 
| 


| 
| | 
| ; 
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23. An Action on the Caſe was brought on a Bill of Exchange; t0 
which the Defendant pleaded, that after the Acceptance of the Bill, he 
gave a Bond in Diſcharge thereof; and upon Demurrer to this Plea, it 
was objected that it amounted to the general Iſſue, for the Debt upon 
the Bill being extinguiſhed by the Bond, the Defendant og t to have 
pleaded Non-aſſumpfit, and to have given the Bond in Evidence; and the 
Court ſeemed of that Opinion, but by conſent the Defendant did plead 
the general Iſſue. 5 Mod. 314. Mich. 8 W. 3. Hackſhaw v. Clerke. 

24. In Caſe on a Bill of Exchange drawn upon 2 Partners in Trade 
and which was accepted by one only. Exception was taken to the De- 
claration, becauſe it was per conſuetudinem Angliæ Ec. and therefore ill 
becauſe the Cuſtom of England is the Law of England, of which the 
Judges ought to take Notice without pleading, ſed non allocatur; for 
though heretofore this has been allowed, yet of late Time it has always 
been over-ruled ; and in an Action againſt a Carrier, it is always laid per 
conſuerudinem Angliæ &c. Ld. Raym. Rep. 175. Hill. 8 & 9 W. z. 
Pinkney v. Hall. | 

25. Another Exception was, that though lex Mercatoria is Part of the 
Law of England, yet it is but a particular Cuſtom among Merchants; 
and therefore it ought to be pern in London or ſome other particular Place, 
ſed non allocatur ; for the Cuſtom is not reſtrained to any particular 
Place. And Hardr. 485. it is laid as here. Ld. Raym. Rep. 175. Hill, 
8&9 W. 3. Pinkney v. Hall. 

26. Another Exception was, that it is act ſaid, that the ſaid 7.9. 
promiſed for the Defendant and himſelf upon the Account of Trad:, and it 
may be that this was for Rent or ſome other Thing for which the Pan- 
ner is not liable. Sed non allocatur ; for the Plaintiff having declared ſo 
ſpecially upon the Cuſtom, ir ſhall be intended this was for Merchandiz- 
ing, eſpecially ſince the Defendant has demurred generally. And if the 
Caſe had been otherwiſe, the Defendant might have pleaded it. Ld. 
Raym. Rep. 175. 176. Hill. 8 & 9 W. 3. Pinkney v. Hall, 

27. Another Exception was, that the Declaration is, that Hutchins in- 
dorſavit billam prædictam ſolubilem to the Plaintiff which is nonſence, tar 
it ought to be that he indorſed the Bill, that the Defendant ſhould pay 
&c. ſed non allocatur ; and judgment given for the Plaintiff, Ld, 
Raym. Rep. 176. Hill. 8 & 9 W. 3. Pinkney v. Hall. 

28. Aſſumpſit upon a Bill of Exchange. The Plaintiff declares that ſi- 
cundum conſuetudinem et uſum Mercatorum, the Acceptor is bound to pay &c. 
without ſbewing the Cuſtom at large, and the Defendant demurred ; and 
it was adjudged for the Plaintiſt; and per Cur, it is a better Way than 
to ſhew the Whole at large. Ld. Raym. Rep. 175. Hill. 8 & 9 W. 3. 
Soper v. Dible. 

29. In an Action on a Bill of Exchange, unleſs the 'Plaintiff declares 
upon @ Cuſtom to ſupport the Aſſumpſit according to the common Form, the 
Action will not be maintainable ; Per Powell J. Ld. Raym. Rep. 281. 
Mich. 9 W. 3. 

30. 'The Plaintiff declared npon the Cuſtom of Merchants in Londin, 
(viz.) in the Pariſh of St. Mary Je Bow, that if any Perſon reſiding and 
trading there ſubſcribe a Note for Money payable on Demand, the Subſcriver 
becomes chargeable to pay the ſame ; and that the E figned a Matt 
payable to the Plaintiff for 201. 104. o Demand. The Defendant pleaded 
that at the Time of making the Note, he reſided at Brentford in Mid- 
dleſex, abſque hoc, that he reſided and traded in London; and upon 
Demurrer it was objected, that the Plaintiff had nor ſet forth where the 
Note was made ; ſed non allocatur; becauſe it ſhall be intended at St. Mary 
le Bow, for he ſer forth that the Defendant apud London, in the Pari 


aforeſaid, refiden* & commercia haben' fecit notam, and therefore all molt 


be intended the fame Place; and the Plaintiff had Judgment by the * 
n 
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ah of the whole Court. 2 Lutw. 1582, 1585. Hill. 9 & 10 W. z. 

Bromwich v. Lloyd. a a 
31. Actions for Part of the Sum in a Bill of Exchange, lies not with- Carth. 466. 

out. ſhewing the other Part to be ſatisfied. 1 Salk. 65. pl. 2. Mich. 10 S. C. this 


W. z. B. R. Hawkins v. Cardee. was on an 


Indorſement 


orderin 
Part of the Bill to be paid to Plaintiff. ———12 Mod. 214. Hawkins v. Gardiner, 8. C.— Ld. . 


Rep 360. S. C. adjudged per tot. Cur. that the Declaration is ill; for a Man cannot apportion a per- 
ſonal Contract ſo as to make the Defendant liable to 2 Actions, where by the Contract, he is liable only 
to one. The whole Court were of Opinion e ms ought to be enter'd for the Defendant ; 
but upon Importunity, leave was given to the Plaintiff to diſcontinne upon Non- payment of Coſts, 


32. Aſſump/it on a Bill of Exchange againſt the Acceptor, wherein the Ld. Raym. 
Plaintitt declares that one Dunkin of Briſtol, the 25*hof March 1696 lr 
drew a Bill of Exchange on the Defendant, payable to the Plaintiff within W. f 80. 
a Month; that 16 of May 1697 the Defendant accepted the Bill and pro- A for 
miſed to pay ſecundum tenorem & effetfum Bills, On Non: aſſumpſit the Flaintiff. 
pleaded and Verdict pro Quer' it was moved in Arreſt of Judgment 43% e 
that the Aﬀumplit was impoiſible, becauſe made a Year after the Time 07 as for the 
of the Bill, to pay the Money according to the Bill. But Judgment Words ſe- 
was given for the Plaintiff, for it appearing on the Declaration, that cundum te- 
the Acceptance of the Bill was after the Day ot Payment, the ſecundum I & 
tenorem & elfectum, mutt be underſtood to pay the Bill preſently ; but if Bifi the 
it had appeared on the Declaration, that the Acceptance was before the Effect of 
Day of Payment by the Bill, there upon the Evidence, an Acceptance the Bill is 


aſter would have maintained the Action. 12 Mod. 212. Mich. 10 W. the P 3 


ment o 
3. Jackſon v. Pigot. Money, and 


6's | C not the _ 
of Payment, and at the moſt it is only Surpluſage in the Declaration; and Judgment for the Plaintiff, 


33. There were 3 Bills of Exchange drawn for the ſame Sum to pay 1 Salk. 128. 
(the other Bills not being paid) Plaintiff proteſted the ad Bill, and brought E 2 F C. 
his Action and declared on Non- payment of the ſaid 2d Bill, and had de, not ap- 
Judgment by Default; and upon a Writ of Inquiry intire Damages; and pear— LA. 
now it was moved in Arreſt of Judgment, becauſe it was not averred in the Raym. Rep. 
Declaration, that the iſt and zd was not Jan, atid that 1t ought to be aver- IN 
red, becauſe the Bills were conditional, viz. to pay the ad it the iſt and 3d —— 
was not paid. But it was anſwered that the Allegation, tt at the Money in : 
Billa prædicta mentionat' was not paid, did ſupply the Want of that Aver= 

ment, becauſe the Sum was the ſame in all the Bills; and Judgment was 

for the Plaintiff. Carth. 510. Hill. 11 W. 3. B. R. Starke v. Cheeſman. 

34 In Caſe upon a Bill of Exchange, the Plaintiff had Judgment by 1 Salk. 128. 
Default; it was moved in Arreſt that to intitle the Plaintiff ro a Pro- 10. S. C. 
teſt, the Declaration only ſaid that the Perſon upon whom the Bill tas 5 yo ; ' 
drawn non fuit inventus in ſo long a Time, without ſhewing that they had made — 14 | 
Inquiry after him; but it was anſwered, that it was according to the Raym. Rep. 
Cuſtom among Merchants, and according to the common Form in ſuch 538. 8. C. 
Caſes ; and the Plaintiff had Judgment. Carth. 50g, 510. Hill. 11 W. 50 8, F. 

3. B. R. Starke v. Cheeſman. — 4 
35. An Indeb' Aſſump' upon a Bill of Exchange by Domingo Franca; 

it appeared upon the Declaration that there were ſeveral Indorſements, 

and the Action was brought by the /irft Indorſor, who truck off the ſeve- 

ral Indorſements and brought Action for Non-payment ; the Bill did 
ſpecify value received of the Plaintiff. Holt ſaid, if the Action had been 

upon the Cuſtom, in this Caſe the Way had been for the Plaintiff ro get the 

laſt Indorſee to 1 it to him, ſor him to bring Action as Indorſee; 

but this Action he ſaid well lay, tor the Bill was given as a Security for 


11 and without Doubt it was a Debt. 12 Mod. 345. Mich. 11 W. 
* | don. — 4 


Wu 
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36. Then it was argued that the Declaration ſhrws 2 Proteſt fer ways 

of Payment, when it was in Truth for Want of Acceptance as appeared 6 , 

the Proteſt, yet it was ruled well; becauſe this was not upon the 22 

but a plain Debt, and one might bring Debr or Indebitatus Ifen, 

upon a Bill of Exchange, becauſe it is in the Nature of a Security. - 

Mod. 345. Mich. 11 W. 3. Anon. 1 

Carth. 509, 37. In an Action againſt the Drawer; the Plaintiff declared on the 
1 4 C. 3 Cuſtom of Merchants, and ſer forth that the Drawee refuſed to Pay, ter 
= ir — 0d Onerabilis devenit &c. but laid no expreſs Promiſe ; after Jud gment 
not laid that by Default, and a Writ of Inquiry, it was moved in Arreſt, that the 
the Defen- Declaration had ſet forth the Cuſtom, but not an expreſs Promiſe to pay 
cy ro- Bur it was anſwered. that it is /ficient to count upon the Cuſtom; becauſe 
the A the Cuſtom makes both the Obligation and Promiſe ; and Holt Ch, ] 
to them after held that the Drawing the Bill is an expreſs Promiſe ; and judgment 
the Proteſt for the Plaintiff, 1 Salk. 128. pl. 10. Mich. 11 W. 3. B. R. Starkey y, 


made, or Cheeſeman. 
that he had "des ; 2 
any Notice of the Proteſt; but adjudged for the Plaintiff. Ld. Raym. Rep. 538. S. C. adjudged 


for the Plaintiff; becauſe the Drawing the Bill was an aCtual Promiſe, 


38. Tho an Acceptance was within the 3 Days of Grace, viz. the laſt Day, 
within which Time Payment 7s good, and no Proteſt for want of Poynur 
can be made, unkſs the ſaid Days are elapſed, yet it is a Breach not to 
have paid the Money within the Uſance, and the Plaintiff has 20 ng 
to ſay in his Declaration upon a Bill ot Exchange, that he did nct pay the 
Money within the Days of Grace; bur if the Fact was, that it was then 
paid, it ought to be thewn of the other Side; Per Sir Barth. Shower, 
Arg. and Holt Ch. J. and Northey, agreed the ſame to be fo. Ld, 
Raym. N 574, 575. Trin 12 W. 3. Mutford v. Walcor. 

39. It a Bill is accepted, it is not neceſſary to allege any Promiſe of 
Payment; for the Acceptance is an actual Aſſumption, and the Declara- 


tion need not to allege more; and tho' where the Bill was drawn payable at M 
Amſterdam, ſome Houſe where the Money ought to be paid at Am- 
ſterdam ſhould be named, or otherwiſe the Party may proteſt the Pill, | 
et if it is accepted, the Acceptor becomes liable thereby. Comynss * 
ep. 75. pl. 49. Trin. 12 W. 3. Gregory v. Walcup. * 
40. A ill of Exchange was directed to A. or in his Abſence to B. and 8 
began thus: Gentlemen, Pray 199; The Bill was tender'd to A. who p- li 
miſed to pay it as ſoon as he ſhoulda ſell ſuch Goods; and in an Action again T 
him for Non- payment, the Declaration was of a Bill directed to him, fa 
without taking any Notice of B. and Holt held it well, 12 Mod. 447. W 
wits i 5 8 hus: Pray 2 
86. A1. ABI xchange was thus: Pray pay this my firſt Bill of Ex- My 
* S. C. the chunge, my 2d and zd not being paid. In 2 N __ th 


Court ſaid, . | : 
ment was ſet forth thus, viz. that the Drawer Drawee] indorſavit ſupet 

u mike Billam illam Content Bill illius ſolvend' to — Pani, without ſet 
have been on ting forth that the Bill was ſubſcribed. It was moved in Arreſt of 
1 1 Judgment, that there was v Averment, that the 2d aud 3d Bill was m 
well aer paid, which is a Condition precedent ; but per Cur. that muſt be intend- 
erdict; ed, for the Plaintiff could not otherwiſe have had a Verdict, and ther- 
for if the 24 fore this Indorſement likewiſe aided by their finding Quod Aflumplit, 


or 4 2 Salk. 130. pl. 14. Mich. 1 Ann. B. R. Eaſt v. Eſtington. 
Pad been no Promiſe at all; for the Promiſe is conditional to pay this, if the 2d or 3d be not paid, and 


therefore if the 2d or 30 were paid, they could not find for the Platntiff, — 2 Ld. Raym. Rep $10. 
S. C adjudg d for the laintiff. 


x Salk. 131... 42. Since the Statute of 9 & 10 W. 3. cap. 1). a Proteff was net! 
* 7. r ſet forth in the Declaration ; Per Holt Ch. J. and Powell 1 Salk. 69. 
the S C & pl. 6. in Cafe of Borough v. Perkins. 

S. P. by | 43. 48 
Powell J. 
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An Aſſumpfft was brought by one B. againſt C. on a Foreign Bill Plaintiff 
1 oo according to the Cuſtom of Merchants, = much 8 
Money at 2 Uſances, viz. at Amſterdam, but it did not ap ar what the Uſances are: 
Time of thoſe U ſances was. Holt Ch. J. ſaid, he would take Notice for the Court 
of the Cuſtom of Merchants, but not of that at Amſterdam or Venice cannot take 


8c, In ſuch Caſe, 84 55 miſt ſet 11 the Cuſtom in your Declaration. Notice of 


11 Mod. 92. pl. 18. Trin. 5 Ann. B. R. Buckley v. Cambden. —— 

| "0 ; 6 p which vary, 
being longer in one Place than in another, 1 Salk. 13 1. pl. 18. Hill. 7 Ann. B. R. Buckley v, 
Cambell, | 


44. A Bill of Exchange was drawn payable to A. but has 10 Day 
mentioned when it ſhould be paid. A. on Sight of the Bill; promiſed to 
pay it on the 18th of April. It was objected, that the Action muſt be 
tounded on the new Agreement, and nor on the Cuſtom of Merchants; 
But per Powell J. the Cuſtom of Merchants is by the Acceptance, and 
Promiſe to pav at ſuch a Time is good, and he is bound by the Cuſtom 
of Merchants by the Acceptance to pay at the Time appointed, and 
therefore the Declaration on the Cuſtom of Merchants is good; and if 
it ſhould not bind on the Cuſtom of Merchants, it would not bind at all; 
becauſe no Indebitatus Aſſumpſit lies on the Acceptance; and judgment 
for the Plaintiff Niſi, by 3 Judges, abſente Holt. 11 Mod. 190, pl. 
5. Mich. 7 Ann. B R. Walker v. Atwood. 

5. In Action again the 2d Indorſor of a Promiſſory Note, the Plain- But it*was 
ti ff declared without any Averment, that the Money was domanded of the held e con- 
Drawer or the 1} Indorſor. This was moved in Arreſt of Judgment, '*. 1 
but held good, becauſe the Indorſor charges himſelf in the ſame Man- Nich. 10 W. 
ner as if he had originally drawn the Bill. 1 Salk. 133. pl. 20. Trin. z. by Holt 


9 Ann. B. R. Harry v. Petit. Ch. J. at 


Guildhall; 
and that the Indorſee cannot ſue the Indorſor; unleſs he firſt endeavours to find out the Drawer, to de- 


mand it of him, and ſuch Endeavour muſt be ſct forth in the Declaration. Anon. 


46. An Action was brought againſt the Indorſor of a Promiſſory Note, 

wherein the Plaintiff declared, that one Coates fecit Notam in Writing, by 
which he promiſed to pay to the Defendant, or Order, ſo much Money 

&c, that the Defendant indorſed this Note to the Plaintiff, and that 
licet he demanded the Money de eodem Coates, he did not pay it. 
The Defendant demurred ſpecially, for that the Plaintiff did nor ſer 
forth, that Coates, of whom the Money was denganded, was the ſame Coates 
who drew the Bill; to which it was anſwered, that rhe Declaration ſets 
forth, that the Note was made by one Coates, and that the Plaintiff de- 
manded the Money de eodem Coates, which is a good and certain Averment, 
that he was the ſame Perſon, and the Court was of that Opinion. 8 Mod. 
30). Mich. 11 Geo. Elliott v. Cowper. | 

4”. Then it was objeCted, that he Statute, which gives Credit to ſuch 2 Ld. Raym. 

Notes, and a Remedy to recover on them where there was none at Rep. 13. 
Law, enadts, that all Notes ſigned by any Perſon &c. and it does not ap- 1 7 
pear by this Declaration, that Coates ſigned this Note. To which it cited the © 
was anſwered, that the Plaintiff ſer forth that Coates fecit Notam, which late Caſe of 
implies ſigning it. The Plaintiff had Judgment, 8 Mod. 307. Mich. 11 Tar v. 
Geo. Elliott v. Cowper. Dc > ably” 
p.: 3 3 n TOR | this Caſe in 
Point, wherein; notwithſtanding this very Exception, the Plaintiff had Judgment; becauſe it was 

id fecit Notam ſuam per quam promiſit ſolvere; which implied, that it was ſigned by the Defendant 
which Caſe Pratt Ch. J. remembered, 06 Judgment was given for the Plaintitt | : 

do where the Declaration was, that the Defendant made the Note for himſelf and Partner, and ſub- 
bed it with his own Hand, whereby Defendant promiſed for himſelf and Partner to pay, the Court 
held it yery good; for this ſhews ſufficiently that he ſigned it for himſelf and Partner, and Judgment 
the Plaintiff; 2 Ld. Raym, Rep. 1484 Trin. 13 Geo. 1. and 1 Geo; 2. Smith v. Turves, 7 Gur! 
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— N 
Rep. in BR 48. A Bill of Exchange need not be expreſs/y averred to be within 29% 
Ren in . Cuſtom of Merchants, but if, as ſer out in the Declaration, it appears 40 


87 Fr paw n be within the Cuſtom, it is ſufficient. 2 Ld. Raym. Rep. 1542. Mich, 


S. C. held ac- 2 Geo. 2, Ereskine v. Murray. 

cordingly. 

Barnard. 49. Plaintiff declared, that M. made his Bill of Exchange in Writ. 
, ing to E. the Detendanc directed, and by the ſaid Bill requeſted the 


Eveskyn v. ſaid E. on ſuch a Day, to pay to M. the Plaintiff, or Order, 200 l. pro 


Merry, S. C. Valore in Manibus ipſius E. de Denariis accommodatis de eodem N. 


the Court that E. accepted the Bill, and promiſed to pay &c. Plaintiff had Judg. 
fold, Ira ment by Nil dicit, and in Error brought Exception was, that it was 
Stat 9 & 10 90t averred that the Bill was ſigned. But as to this it was anſwered 
W. 3. cap That it is alleged that the Plaintiff made his Bill of Exchange in Writing, 
17. required Jjreffed to the ſaid E. and by the ſaid Bill requeſted, which neceſ{arily 
_ _ implies the Plaintiff's Name wrote in the Bill, elſe he could not re. 
Writing, queſt, and the ſaying he made the Bill in Writing, imports, that he 
where a or ſomebody by his Authority, wrote, which is all one, and imports 
Perſon alhgning, it it be neceſſary in Cate of Inland Bills of Exchange; and 
1 ſuch a Way of declaring was held ſufficient in Cafe of Promiſſory Notes 
. Act, but where the Stat. 3 & 4 Ann. cap. 9. requires, that the Party that makes 
it does vor the Bill, or ſome Perſon intruſted by him, ſhould ſign it. (See Elliot 
require n v. Cooper, ſupra.) And another Exception was, tor that it was De 
_ dogs rn Denariis accommodatis (de eodem M.) whereas it is Nonſenſe, and 
nec ſhall be ſhould be (per eundem M.) Bur the Court held, that Pro Valore in Mz 

y Under- nibus N E. had been ſufficient, and that the other Words might be 


writing ; but rejected as Surpluſage, and they held, that the Meaning was, (lent by 


Tays, that the ſaid M.) tho' the Latin might not be fo correct. And Judgment in 


the cout C. B. was affirmed in B. R. 2 Ld. Raym. Rep. 1542. Mich. 2 Geo, 2 


ſeemed to 4 

think, that Ereskine v, Murray. 

a Signing is 

neceſſary to be laid in an Action upon a Promiſſory Note, to bring the Plaintiff within the Stat.; & 
Ann. cap. 9 which requires it; but they doubred whether a Bill of Exchange ſhall not be conſidered 
as a technical Word, and conſequently will include the Circumſtances of Signing, and affirm'd the 


Judgment. 


5o. The Plaintiff declar'd, that A. and B. fecit quandam Notam ſun 
in Scriptis vocatam a Promiſſory Note, & eandem Notam adtunc & ibidm 
cum Manu ſua propria Ec. jointly or ſeparately, promiſed to pay 11001. fir 
Value received. There was Verdict and Judgment for the Plaintiff. It 
Was „ for Error, that the Note is laid to be made by 2 Perſons, 
A. and B. and the Verb is fecit in the ſingular Number, fo that does 
not appear to be made by A. againſt whom the Action was brought, but 
it might be made by B. and it does not appear to make A. liable by his 
Signing ; neither does the Note import, that they promiſed ſeveral}; 
for it ought to have been, that they promiſed jointly and ſeparately. 
And Judgment for theſe Reaſons was reverſed. 2 Ld. Raym. Rep 
1544. Mich. 2 Geo. 2. Neale v. Ovington. 


(P) Evidence. 


Ln 6 1. A Gives to B. a Bill of Exchange on C. in Payment of 4 for" 
8 . e Debt, this will not be allowed as Evidence on Non Aſlſumpli 
ſame Words, unleſs paid, tho' B. kept it in his Hands long after it was payable ; for 
——12 Mod, a Bill ſhall never go in Payment of a precedent Debt, unleſs it be pale 
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of che Contract that it ſhould do ſo. 1 Salk. 124. pl. 1. coram Holt Ch. 10W & M. 
72 Guildhall, 3 W. & M. Clark v. Mundal. oh - 8 

2. In Caſe upon a Bill of Exchange upon the Evidence at the Trial ud by d 
before Holt Ch. J. at Guildhall, Nov. 23. Mich. 12 W. 3. the Caſe was cordingly. 
thus: A. drew a Bill of Exchange upon B. payable to C. at Paris, B. ac- 
cepted the Bill. C. indorſed it, payable to D.—D. to E.—E. to F.— F. to 
G.. demanded the Bill to be paid by B. and upon Non- payment G. 
proteſted it within the Time &c. and then G. brought an Action againſt 
D. and it was well brought, and he recovered. Afterwards D. brought. 
an Action againſt B. and tho' D. produced the Bill and the Proteſt, yet 
becauſe he could not produce a Receipt for the Money paid by him to &. upon 
the Proteſt, as the Cuſtom 1s among Merchants, as ſeveral Merchants 
upon their Oaths affirmed, he was Nonſuit. Bur Holt ſeemed to be 
of Opinion, that it he had proved Payment by him to G. it had been well 
enough. Ld. Raym. Rep. 742, 743. Mendez v. Carreroon. | 

3. Indorſee need not prove the Drawer's Hand, becauſe tho? it be a 12 Mod. 
forged Bill, the Indorſor is bound to pay ir. 1 Salk. 127. pl. 9. Paſch, 244 Mich. 


11 W. 3. coram Holt at Guildhall. Lambert v. Pack. Foo nah 

Fo coram Holt 
Ch. ml Lambert v. Oakes, S. P. and ſeems to intend 8. C. Ld. Raym. Rep. 443, 444. S. C. & 
S. P. accordingly. ; 


4. Indorſee muſt prove that he demanded it of the Drawer, or him'on He muſt 
whom it was drawn, and that he refuſed to pay it, or that he ſought pou that 
him, and could not find him; tor otherwiſe he cannot reſort to the In- 4 Co 
dorſor. 1 Salk. 127. pl. 9. Paſch. 1x W. 3. coram Holt at Guildhall. hi; 


his Endea- 
Lambert v. Pack. f vour to de- 
> a mand it of 
the Drawer before he can ſue upon the Indorſement. 12 Mod. 244. Mich. 10 W. 3. Lambert v. Oakes, 
8. C,—Ld. Raym. Rep. 443. S. C. & S. P. 


5. The Demand muſt be proved ſubſequent to the Indorſement; for if it 12 Mod. 
was precedent, he could only act as Servant to the Indorſor, and ſo the . Lam- 
Demand inſufficient to charge the Indorſor, 1 Salk. 127. pl. 9. Paſch. .“ 


11 W. 3. coram Holt Ch, J. at Guildhall. Lambert v. Pack. —_ 


and ſeems 


to be 8. C——Ld. Raym. Rep. 443. S. C. & S. P. 


6. If the Action be brought agaiuſt the Indorſor, it is not neceſſary to 
ove the Hand of the Drawer ; tor though it be forged, the Indorſor is 
table ; per Holt Ch. J. at Guildhall. Ld. Raym. Rep. 443, 444. Paſch. 
II W. 3, Lambert v. Oakes. | 
J. Plaintiff to ſhew a Proteſt, produced an In/trument atteſted by a No- 
tary Publick ; and tho? it was inſiſted upon that he ſhould prove this In- 
firument, or at leaſt give ſome Account how he came by it, Holt ruled it 
not to be neceſſary; for that, he ſaid, would deſtroy Commerce and 
pack Tranſactions of this Nature. 12 Mod, 345. Mich. 11 W. 3. at 

iſi Prius, coram Holt. Anon. 

8. If a Man has a Bill of Exchange, he may authorize another to in- 
dorſe his Name upon it by Parol; and when that is done, it is the ſame 
a if he had done it himſelf; per Holt Ch. J. 12 Mod. 564. Mich. 
13 W. 3. at Niſi Prius. Anon. | 

9. Action on a Bill of Exchange, being by an Executor; and upon a 
Debt laid to be due to Teſtator, he held it neceſſary to prove the Accep- 
Yance was in the Teftator's Time ; per Holt Ch. J. 12 Mod. 447. at Niſi 
Prius, coram Holt, Paſch. 13 W. 3. Anon. 

10. If a Man gives a Note for Money payable on Demand, he needs 
not prove any Conſideration. 2 Freem. Rep. 257. pl. 324. ſays it was fo 
hel and that the Practice is ſo. Trin. 1702. Crawley v. Crowther. 


Yyy II, Plain- 


n 
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11, Plaintiff had a Bill of Exchange drawn on the Defendant, which 
he indorſed, and delivered to F. S. who went to the Defendant to get it 1;.. 
cepted. J. S. left it with bim, and it was afterwards 85⁵⁵· thereupon the 
Plaintiff brought Trover. The Court were all of Opinion, that the 
bare Indorſement, without any other Words purporting an Aſſignment, 
does not make an Alteration of the Property; for it may till be filled 
up either with a Receipt or an Aſſignment, and conſequeatly J. F. j; , 
470 Witneſs. 1 Salk. 130. pl. 15. Paſch. 2 Ann. B. R. Lucas y, 

aines. 

12. Whether the Want of a Conſideration of a Promiſſory Note can be 
given in Evidence on the Scatute of 3 & 4 Ann. cap. 9. ſee G. Equ. Rey, 
154. Mich. 8 Geo. 1. Brown v. Marth. 

13. As to Notice given by the Indorſee to the Acceptor before he com- 
menced his Action, that he muſt provide the Money it was offer in 
Evidence, that he gave him Notice by ſending him a Letter to do ſo. 
But the Ch. J. ſaid that he did not think the bare ſending a Letter to 
the Poſt-Houſe would be ſufficient Evidence of Notice, without ſome 
further Proofs of the Acceptor's receiving it; and beſides he ſaid that 
generally a Perſonal Demand is expected. Barnard. Rep. in B. R. 19g, 
200. Trin. 2 Geo. 2. Dale v. Lubeck. 

14. To prove an Indorſement over of a Bill of Exchange, it was offer 
that the Defendant had himſelf confeſs'd that he was come to Town to haſte 
on the Trial of an Action that was brought againſt him, upon an Indurſement 
that he had made on a Bill of Exchange. And the Counſel faid that this 
very Cauſe was brought down by Proviſo; ſo that it is ſtrong Evidence 
that it is for the ſame Matter; and the Ch. J. at the Sittings at Guild. 
hall, allow'd this to be good Evidence of the Indorſement. Barnard, 
Rep. in B. R. 199. Trin. 2 Geo. 2. Dale v. Lubeck. 


(Q) Recovered. What. Damages &c. 


Drawee ac- 1, I Niereft on a Bill of Exchange commences from Demand made, and 


110 on therefore, it there was no Demand made till Action brought, the 
ſom: time Detendant may plead Tender and Refuſal, and Uncore Priſt, and fo diſ- 
after proteſts charge himſelf of Intereſt ; but if it be the Defendant's Fault that tht 
it, and there Demand could not be made, As if he were out of the Kingdom, there Want 
upon the of Demand ought not to prejudice the Plaintiff; per Cur. 6 Mod. 133 


. Paſch. 3 Ann. B. R. Anon. 


Drawer | i 
who brought Action as Indorſee, and held well, and Intereſt was ruled to be paid from the Time of tit 
Proteſt. 10 Mod. 36. Trin. 10 Ann. B. R. Louviere & Laubray. 


Since ths 2. 3 4 Ann. cap. 9. S. 5. No Acceptance of ſuch Inland Bill ſpall cha! 
Ba been any Perſon, unleſs underwritten or indorſed ; 2 if not ſo —.— 1 
adjudged indorſed, no Drawer to pay Cots, Damages, or Intereſt, unleſs Prot bt 
that an In- made for Non-acceptance, and within 14 Days after Proteſt the ſame bi ſeu, 
dorſce of an or Notice thereof given to the Party from whom ſuch Bill was received, f 
_ ft in Writing at his uſual Place of Abode; and if ſuch a Bill be accepted, 
may main.” and not paid within 3 Days after due, no Drawer ſpall pay Cuſts, Damagts, 
tain an Ac. er Iutereſt thereon, unleſs Proteft be made and ſent, or Notice given as «(0 
tion againſt ſaid; nevertheleſs the Drawer ſhall be liable to Payment of Coſts, Damages 
the Accep- and Interefl, if any one Proteſt be made for Non- acceptance or Mon- pepnen, 
rol Accep. and Notice be ſent, given, or left. 

tance, as to 


the principal Sum, tho · not as to Intereſt and Coſts; for the Act being made to give a further Rene 
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ſt, Damages and Coſts againſt the Drawer, cannot be ſuppoſed to take any Advantage from 
— 22 which ns had before, and therefore the true Conſtruction of the Act is, ha to ps rv 
Drawer with Intereſt and Coſts, the Drawee muſt refuſe to accept it in Writing; nevertheleſs if he 
the Bill by Parol, he is liable to the principal Sum in the Bill as he would have been before 


2 &. 3 New Abr. 611. cites Mich. 8 Geo. 2. B. R. Lumley v. Palmer. 


He 2. Bla hot eger 760. nn e, 1/9. 


—_— 


(R) Remedy for Bills loſt. 


1. Bill of Exchange was accepted by the Drawee, by underwriting 

his Name; but the Perſon to whom it became payable by In- 
dorſement, loſt or miſlaid it; and the Drawee refuſing Payment, the In- 
dorſee exhibited his Bill in Chancery, ſetting forth the Refuſal, and that 
he offered to give Security to the Defendant to indemnify him, and annex'd an 
Affidavit to the Bill of the Loſing or Miſtaying it. This being conteſs'd 
by the Anſwer, it was objected that it did not appear by the Plaintiff's 
Affidavit that he had not aſſign'd the Bill to another; but decreed that 
Defendant pay the Money, the Plaintiff giving Security to indemnify 
the Defendant, as the Maſter ſhall think reaſonable, againſt any Perſon 
that may hereafter demand the ſame. Fin. Rep. 301. Paſch. 29 Car. 2. 
Terceſe v. Geray. | 

2. 9& 10W. 3. cap. 11. F. 3. Enatts that F any Inland Bills of Ex- 
change for 5 1. or upwards for Value received, drawn payable at a certain 
Nunber of Days &c. after the Date thereof, be loft or miſcarry within the 
Time limited for Payment of the ſame, the Drawer of the ſaid Bills ſhall give 
other Bills of the ſame Tenor, Security being given (if demanded) to indem- 
aify him, in Caſe the ſaid Bills ſo loft, or miſcarried, be found again. 

3. A Bank Bill payable to A. or Bearer was loſt, and found by B. a 
Stranger. B. tor a valuable Conſideration transferred it to C. who got 
a new Bill in bis own Name; Holt. Ch. J. held that A. may have 7rover 
againſt B. who found the Bill, becauſe he had no Title, though the 
Payment to B. would have indemnified the Bank, but not againſt C. to 
whom it was aſſigned, by reaſon of the Courſe of Trade, which creates 
a Property in the Aſſignee or Bearer. 1 Salk. 126. pl. 5. at Guildhall 

coram Holt Ch. J. Mich. 10 W. 3. Anon. 
4. By 3 4 Ann. cap. 17. S. 2. Adtions to be brought upon Notes 
mentioned in the Statute, Gall be brought within the Time appointed for 
bringing Actions by the Statute of 21 Fac. cap. 16. 

5. It a Promiſſory Note be indorſed and afterwards Jef, and paſſed in 
Way of Trade to a 3d Perſon for a valuable Conſideration, the Indorſee 
may have Zrover for the Note againſt the third Perſon ; Per Baron Price, 
which the other Barons did not deny. 9 Mod. 47. Trin. 9 Geo. 
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(8) Equit y- 


I, A Requeſted B. to let him have 50 Il. in London, and he would 

1 drawaBill on C. in the Country, 0 repay it to B. as ſoon as B. 
ſhould return Home. B. gave 2 Bills to A. one for 20l. and another for zol. 
payable at 20 Days Sight, which the Drawee accepted. On B's Re- 
turn, Drauee in the Country refuſed to pay A's Bill. B. on this, 
writes to ffop Payment of his Bills, but one was paid before, but the 
Drawee refuſed to pay A. the other. Decreed A. to pay back the 201. 
received, and a perperual InjunQion againſt A. for the other 301. Fin. 
R. 356. Paſch. 30 Car. 2. Hill and Penitord v. Baker. 2 
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268 Blanks. Blood Corrupted. 
2 Freem. 2. Bill for Relief againſt a B of Exchange, on Pretence ol its be. 
Rep. iz: pl. ing gained by Threats or Menaces, is not proper for Equity, it bein 
2 fully a Matter at Law, and Dureſs a good Plea there; but being gain d 


Fraud, and for a fictitious Conſideration, it was relieved Per Commij. 
ſioners. 2 Vern. 123. pl. 123. Hill. 1690. Dyer v. Tymewell. 


For more of Bills of Exchange in General, See Payment, (4) 
and other Proper Titles. 


(A) Blanks. 


— 


1. JF Spaces are left for the Addition of the Pariſb and ſuch Things 
in the Record, this the Judges cannot amend ; for its out of their 
Knowledge. Arg”. Savil. 87. 88. pl. 165. Paſch. 28 Eliz. 

2. Blank left in a Bond for the Chriftian Name of the Obligor, who 
ſubſcribed his Chriſtian Name, is good. Cro. J. 261. pl. 22. Mich, $ 
Jac. B. R. Dobſon v. Keyes. 

3. It a Man be bound 70 pay to ( Blank) and ſeals it, and afterwards a 
Name is put in this is not a good Bond; Per Jones J. 2 Show. 
161. pl. 146. Paſch. 33 Car. 2. | | 

4. Blanks were filled up after the Execution of a Deed, and the Deed 

rl 
\/ nor read again to the Party nor re-ſealed, and executed; yet held a 
Deed. 2 Ch. Rep. 410. 3 Jac. 2. Paget v. Paget. 

5. If a Fudgment is entered on the Roll with Blanks, they may be 
— up without Notice within the Year. Cumb. 71. Hill. 3 & 4 ac. 
2. Anon. | 

6. Debt upon a Bond; and upon Oyer the Defendant demurred, and 
ſhewed for Cauſe that the Bond was void, _ Noverint univerſi &c. 
me J. S. teneri & firmiter obligari Richardo e Woodftreet &c. Solvend 
eidem Ric hardo Biſhop. But the Court held the Bond good and gave 
gm for the Plaintiff, 11 Mod. 275. pl. 23. Hill. 8 Ann. B. R. 

iſhop v. Morgan. 

7. On the a—_— of a Promiſſory Note payable to one or Order, 
nothing is done but indorſing the Name of the Indorſor, upon which 
the Indorſee may write what he pleaſe ; and at a Trial, when the Bill is 

iven in Evidence, the Party may fill up the Blanks as he pleaſes. 
omyns's Rep. 311. pl. 160. Mich. 5 Geo, 1. C. B. Moor v. Manning, 


———_— 
88 


» — 9 3 


— 


Blood San pted. 


6 


— _ — 


(A) In what Caſes. 


Br. Forfei- 1 TF the Father has 2 Sons, and the Eldeft has I ue a Daughter, and 


| — 4 99 er- commits Felony in his Father's Life, and confeiſes the Felony, and 
cites S. C. becomes an Approver, and takes his Clergy, and is put to the Priſon N 
| the 


a. 
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the Ordinary, and there dies, and after the Father dies, the Daughter 

ſhall have the Land, and not the Uncle, becauſe the eldeſt Son was not 

attainted, by Reaſon that no Fudgment of Death was given ; for by ſuch 

Judgment the Land ſhall Eſcheat, by Reaſon of the Attainder of the 

eldeſt Son, who cannot take it. Br. Diſcent. pl. 44. cites 8 E. 1. and 
itzh. Aſſiſe I. 

A a Fel de ſe is no Corruption of Blood; for Corruption of Hawk. P. C. 


Blood cannot be without Attainder in Faf ; agreed by all the Juſtices. 68. cap. 27. 
pl. C. 261. b. Mich 4 & $5 Eliz. Hales v. Pettit. 1 


3. Attainder of Hereſy or Premunire works no Corruption of Blood. 
Co, Litt. 391. a. 


4. By an Attainder of Piracy on Stat. 28 H. 8. cap. 15. there is no No Attain- 
Corruption of Blood. 3 Inſt. 112. der of Pira- 


cy wrought 

Corruption of Blood at the Common Law. 1 Salk. 85. pl. 1. at the Old Baily 1696. inCaſe of the 
King v. Morphes. ——Arainder for Rong. corrupts not the Blood, inaſmuch as the Statute only ſays 
that the Offender ſhall ſuffer ſuch Pains of Death &c. as if he were attainted of a Felony at Common 
Law; but ſays not that the Blood ſhall be corrupted. Hawk. Pl. 5 cap. 37. S. 8.—— Where 
the Proceedings are by the Civil Law, a Condemnation for a capital nce cauſes neither Forfeiture 
of Lands nor rer of Blood; for Corruption of Blood can be cauſed only by a judgment 
Courſe of the Common Law. 2 Hawk. Pl. C. cap. 4. S. 10. and cap. 23. S. 12.8. P. Hale's Hiſt. 
of Pl. C. 3 54, 355. cap. 2. but ſays if there be an Attainder of Treaſon = + done upon the Sea, upon 
this Statute of 28 H. 8. by Jury, according to the Courſe of the Common Law, it ſeems that the Judgment 
thereupon works a Corruption of Blood, becauſe the Commilhon itſelf is under the Great Seal, war- 
ranted by Act of Parliament, and the Trial is according to the Courſe of the Common Law, and there- 
fore the Proceedings and Judgment thereupon is of the ſame Effect as an Attainder of Foreign Treaſon 
by Commiſſion upon the Statute of 35 H. 8. cap. 2. or any other Attainder by the Courſe of the Com- 
mon Law; and with this agrees Co. Litt. S. 745. pag. 391. Nay I think farther, that it the Indictment 
of Piracy before ſuch Commiſhoners upon the Statute of 28 H. $. be formed as an Indictment of Rob- 
bery at Common Law, viz. Vi & Armis & Felonice &c. that he might be thereupon attainted, and 
the Blood corrupted ; for whatever any ſay to the contrary, it is out of Queſtion that Piracy upon the 
Statute is Robbery, and the Offenders have been indicted, convicted, and executed for it in B. R. ay 
- for a Robbery, as I have elſewhere made it evident, Bur indeed if the Inditment before theſe Com- 

miſſioners run only according to the Stile of the Civil Law, viz. Piratice deprædavit, then the Attain- 
der thereupon, upon the Statute of 28 H. 8. tho it gives the Forfeiture of Lands and Goods, corrupts 
not the Blood; and ſo are thoſe 2 Books of the ſame Author, Co. P. C. cap. 49. and Co. Litt. S. 


to be reconciled, which, without this Diverſity, would be contradictory ; & cites Hill. 13 Car. BK. 
Hilliar v. Moore. 


5. 1Fac. 1. No Attainder for Bigamy ſhall work any Corruption of Blood 
Lſs ene, or Biers the Heiss. 8 4 F 

6. 21 Fac. 1. F. 26. It is Felony without Benefit of Clergy to acknow- 
ledge, or procure to be acknowledged, any Fine, Recovery, Deed, in- 
rolled Statute, Recognizance, Bail, or Judgment in the Name of any Per- 
od not privy or conſenting thereunto ; howbeit this Offence ſhall not corrupt 
the Blood. 

J. Where a Statute ſaves the Land to the Heir, it ſo far prevents the 
een of Blood. Hawk. Pl. C. 107. cap. 40. S. 5. 

8. An Attainder of Treaſon works Corruption in all Caſes wherever 
the Treaſon be done, except only Attainders before the Conflable, Mar- 
Jhal, or Admiral; the Reaſon whereof was, becauſe there could be no 
Record made of it, but here there is. (This was Attainder of Treaſon 


by Commiſſion on 28 H. 8. 15.) 1 Salk. 85. pl. 1. at the Old Baily 
1696. The King v. Morphes. 


2 Z 2 (B) Who 
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(B) Who ſhall be barr'd. 


1. HERE a Father is ſeiſed in Fee, and the Son is attainted in th 
Life of the Father, and the Father dies, and the Son ſurvives, 


there no other ſhall have the Land as Heir; but the Lord ſhall have 


the Writ of Eſcheat, ſuppoſing that the Tenant died without Heir; per 


Newton. Br. Diſcent, pl. 12. cites 22 H. 6. 38. 
At the Par- 2. A Man hath Iſue 2 Sons, and the eldeſt in the Life of the Father 
_— : - is attainted of Felony, and dies, living the Father, and after the Ig. 
Ape ether dies ſeiſed of Land in Fee. If the Land ſhall eſcheat or not was the 


14 ueſt ion; and twas held by Brown, Coningsby, Molineux and Hales, 


was, that the that the Land ſhall enure to the youngeſt Son as Heir to his Father, jt 
— the eldeſt had no Iſue alive; but if he had Iſſue alive, (fo that he is in- 
ge 5: heritable by the Law, if twas not for the Attainder) the Land ful! 


Lf: of Tis eſcheat to the Lord, and ſhall not go to the youngeſt Son. Quod nota, 


Father, pro diverſitate Legis. D. 48. a. pl. 16. Mich. 32 H. 8. Anon. 


ſhould not : 
be a Bar to the youngeſt, and anſwer'd currat Communis Lex. Ex Lib. Mr. Hackwel, D. 48. pl. 16. 


— -Prynn's Abr. of Cotton's Records, 396. cites the ſame Petition and Anſwer. SP of 
Collateral Deſcents of Lands in Fee-fimple, where the eldeſt Son dies without Iſſue, living the Father, 
the younger ſhall inherit the Father, becauſe he needs not mention the elder Brother in conveying of 
his Title: but if the elder ſurvive his Father but a Day, and dies without Iſſue, the younger cannot 
inherit, becauſe the Corruption of the Blood in the elder Son ſurviving the Father, impedes the De- 
ſcent. Hale's Hiſt. Pl. C. 356, 357. cap. 274. cites 31 E. 1. Bar 315. But ſays that otherwiſe it is in 
caſe the eldeſt Son had been an Alien born ; for then, notwithſtanding ſuch alien Son were living, the 
Land will deſcend from the Father to the youngeſt Son born a Denizen. 


3. A Man infeoff*d ſeveral to the Uſe of his Wife for Life, and after to 
the Uſe of the Heirs Male of his Body, and has a Son, and after was at- 
tainted of Treaſon Anno 29 H. 8. and the Wife died; and it was held 
that he Son ſhall have Ouſter le Main, as a Purchaſor by the Name of Hur 
Male, and not as Heir. Quære. Br. Diſcent, pl. 1. cites 37 H. 8. 

Hale“, Hiſt. A. and B. are Brothers. A. is attainted, and has Iſſue C. and dies, 
FI C. 357. and C. purchaſes Lands, and dies without Iſſue. B. his Uncle ſhall not 
cites S. C. inherit; for A. who was the Medius Ance/tor was diſabled ; per Hale Ch. 
Vent. 416. cites 3 Inſt. 241. Courtney's Cafe. 
Br. Deſcent, 5. Where the Iſſue in Tail is outlaw'd of Felony in the Life of the Ar 
pl. 23. S. C. ceftor, and gets a Pardon in the Life of the Anceſtor, he may enter alter 
8 A. the Death of bis Anceſtor as Heir in Tail; contra of Fee-/imple. But it 
; the Anceſtor dies before the Pardon, then it ſeems, by Thorpe, that tic 
Heir in Tail cannot enter. The Reaſon ſeems to be inaſmuch as the 
King ſhall have the Land during the Life of the Outlaw. Br. Fort! 
ture de Terre, pl. 37. : 
D. 244. a. 6. The younger Brother hath Iſſue, and is attaint of Treaſon, and dies 
5 pl. 40. The elder Brother, having a Title to a Petition of Right, dies without 
xs „ Ifſue. Without a Reſticurion the other Brother's Son, hath lot that 
Caſe Title; for tho that Title were in an Anceſtor that was,Atrainted, jet 
8. C. cited his Father that is the Medium, whereby he maſt convey that Title, as 
Jo. 460. * attainted, and ſo the Deſcent 1s obſtructed, Vent. 425. per Hale Ch. 
cites 10 Eliz. D. 274. Graves's Caſe. 
But If the 7. Baron and Feme, Tenants in Tail of Lands of the Inheritance of the 
Wife died be- Anceſtors of the Feme, have Iflue a Son, who has Iſſue a Son, Gra. ; 
fore Entry, to the Baron and Feme. The Baron dies. His Son commits Treaſon, al 
De is executed, the Feme ſurviving. Per Ld. Treaſurer & omnes Baut 
the Baron, the Grandſon has good Title after the Death of the Feme, and i 
the Iſſue is Land is not forfeited by the Attainder of the Son, he being l 


dhe Kg the Life of the Grandmother, who only as long as ſhe lived wa Te 
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wi in Tail, and the Land deſcended to the Grandſon as Couſin and has Right 

Heir of the Body of the Feme the Grandmother. Cro. E. 28. pl. 12. em —4 
Paſch. 26 Eliz. in Cam. Scacc. Mantell v. Mantell. : 1 
claim as Heir to them both; for by the Father he is barr'd. Arg. Godb. 312. cites 8 Rep. 72. 


2 


9. If the eldeſt Son kills his Father, the youngeſt ſhall have an Appeal 
ainſt his Brother; and yet if his Brother be attainted at his Suit, he 


(hall never inherit his Father's Lands. Arg; Noy 16s. cites it as agreed 


by all the Judges in 26 Eliz. 


| is is abſoluti Where the 
Where one is attainted of Treaſon or Felony, this is abſolute and Mgr 


ann Diſability by Corruption of Blood for any of his Poſterity to e 4. 
claim any Heredirament in Fee-ſimple, or as Heir to him or to any zer aygye t 


other Anceſtor paramount him. 11 Rep. 1. b. 39 Eliz. Ed. Delaware 's make bis On- 
Caſe | veyance, is 
| barr'd, in 


ſuch Caſe ſuch other is barr'd. Arg. Lat. 73. cites 31 E. 3. Fitzh. Deſcent, 17. and Bar 15. 


ro. But the Heir in Jail, in Caſe of Felony or Murder by the Father, When 22. 


ſhall have the Land, and the Blood is nor corrupted ; but it is other- 74" n Tait 


wiſe in Caſe of Treaſon by the Statute 26 H. g. Jenk. 82. pl. 60. of Treaſon, 
is is 

not corrupted. Arg. Godb. 305. cites 3 Rep. 10 Lumley's Cafe, and ſays, that the Statute 33 H.8. 
20. is the firſt Statute which veſts Lands forfeited for Treaſon in the King without Office found, ſo as 
according to the Ld. Lumley's Caſe, 3 Rep. 10. before this Statute of 33 H. 8. 20. the Land did de- 
ſcend to * Iſſue in Tail Godb. 305. in Caſe of Sheffield v. Ratcliff. 

The Statutes of 26 and 33 H. 8. ſubject Eſtates Tail to the Forfeiture by Attainder of Treaſon, and 
ſo the Law ftands at this Day, notwithſtanding the Statute of 1 E. 6. and the Statute of 1 Mar. But 

theſe Acts are not abſolutely a Repeal of the Statute of Donis Conditionalibus, for notwithſtand- 
ing the Forteicure of the Lands entailed by the Attainder, yet the Blood is not corrupted as to the 
Iſſue in Tail; and theretore if the Son of the Donee in Tail be attainted of Treaſon in the Life of the 
Father, and die, having Iſſue, and then the Father dies, the Eſtate ſhall deſcend to the Grand-child, 
notwithſtanding the Father's Attainder; but otherwiſe it would have been in Caſe of a Fee Simple. 
en 8 Pl. C. 356. cites 3 Co. Rep. 10. b. Dowtie's Caſe. ——— enk. 82. pl. 60. S. P. and 
Cites * 


11. Where a Remainder is limited to the right Heirs of F. S. and J. S. Jenk. Wh 
afterwards is attainted, his Heir ſhall not take; for his Blood is cor- Pl. 27. 8. P. 


rupted, and he is Iſſue only, and not Heir. Jenk. 82. pl. 60. 


12. If Corruption of the Blood of the Father diſables the Courſe of That it does 
Deſcent and Inheritance between the Brother and the Father? Mo. not. Cro. J. 


$569. pl. 775. Paſch. 41 Eliz. in the Exchequer, Counteſs of Warwick's 539 A 
No Judgment mg Eliz. 
in Holbie's 


Cafe, ——-Noy 158. &c. S. C. by the Name of the King v. Boraſton and Adams, alias — Caſe. 
—— 4 Le. 5: pl. 2 1. Sir Tho. Hobbie's Caſe. And ſee the Argument of Hale Ch. B. in Caſe of 


Collingwood y. Pace. Vent. 413. to 430. 


13. Land is given to A. and the Heirs Males of his Body, Remainder 
to the Heirs Females of his Body. If the Father commits Treaſon, both 
Heir Male and Female are barr'd ; for they both claim by the Father. 
But if be Hir Male, after his Father's Death, is attainted of Treaſon, 
the King ſhall have the Lands as long as he has Iſſue Male of his Body, 
and if he dies withont Iſſue, the Heir Female ſhall have the Lands; for ſhe 


Claims by the Father, and not by the Brother. Arg, Godb. 311. cites 


Litt. 719 
14 if there be Grandfather, Father, and Son, and the Grandſather In all Caſes, 
and Father have divers other Sons, and the Father is attainted of Felony, Cut on hein 
© Big 9 Caſes of En- 

and pardoned, yet the Blood remains corrupted, not only above him, tails) Attain- 
and about him, but alfo to all his Children born at the Time of the At- der of Trea- 
8 i * ſon or Felo. 

a | an ny corruprs . 

the Blood up ward and downward, ſo that no Perſon that muſt make his Derivation of Deſcent to or 


through 


4 


1 
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thes h the Party atraint, can inherit; As if there be Grandfather, Father, and Son, and the Father 
is attainted, and dies in the Life of the Grandfather, the Son cannot inherit the Grandfather. Hale, 


Hiſt. Pl. C. 356, 


Mo. 91 f. pl. 14. Reſolved by the two Chief Juſtices, and the Chief Baron, that 
1103. in the hereas P. had covenanted by Indenture for natural AfﬀetFion, to ſtand 
88 ſeiſed to * Life, the Remainder for Life to F. the eldeſt Son of his 
ſays, But Brother, the Remainder to the firſt Son of the ſaid F. and ſo to the gth 

ota, that Son &c. the Remainder to the right Heirs of P. and P. is attainted of 
for ſundry Freaſon, and executed before the Birth of any Son to F. that the Sons bory 
* alter are all utterly barr'd by that Attainder, and the King ſhall have the 
of Forgery Fee diſcharged of all the Remainders limited to the Sons not yet born. 


of the - Noy 102. Trin. 9 Jac, Sir Tho. Palmer's Caſe. 
Deed, the 
Deed was cenſir'd and damn'd, but no Perſon cenſur'd. 


The Wife is 15. Husband and Wife, Tenants in Tail, it one is attaint of Treaſon, the 


Ly - Land ſhall not deſcend ro the Iſſue; becauſe he cannot make Title as 


Caſe, yet the Heir to them both. Arg. Godb. 312. cites 9 Rep. 140. [Paſch. 10 [ac 


Land is for- in the Court of Wards, in Beaumont's Caſe, ] 

feired againſt 

the Iſſue, tho' it be but a Poſſibility, for the whole Eſtate is in the Wife ; but the Reaſon is, becauſe 
it was once coupled with the Poſſeſſion, Arg. Godb. 325. cites 9 Rep. Beaumont's Caſe. 


H. ſeiſed of 16. It is not the Corruption of Blood that brings the Land to the King, 
33 for then Reſtitution of Blood would reſtore the Land to the Perſon at- 
attainted on tainted, and his Heirs, which it does not, tho? it be by Parliament, a 
the Statute _ by all the Acts of Reſtitution in Blood only, and the Land is 
8 9 3. torteired by Attainder ipſo facto, ſo that the Lord may enter by Force 
1 of the Forfeiture, which gives the Title againſt him for the whole EL. 
Faking be tate, ſo that the Heir is involv'd in him, and the Deſcent intercepted 
Coin, by and prevented by the Eſtate given away by the Forfeiture, not by the 
wbich ra- Corruption of Blood. Hob. 347. 13 Jac. in the Exchequer, by Ho- 


= a bart Ch. J. in Caſe of Sheffield v. Ratcliffe. 


is ſaved. The Queſtion was, whether the Lands were forfeited to the King, who had piven the ſame, 
as forfeited, to Baron Lovel, who brought a Bill in the Exchequer to redeem, and had a Decree ? On an 


Appeal to the Houſe of Lords, the Judges held, that in Felony the Forfeiture to the Lord is only by way of Eſ- 
cheat, Pro Defectu Tenentis, but in Treaſon the Lands came to the King as an immediate Forfeiture, which 
was a diſtinct Penalty from Corruption of Blood, for the Corruption may be ſaved, and the Forfeiture ſtill 
remain, & Vice Verſa, and therefore the Lands forfeited in the principal Caſe. 1 Salk. 85. pl. 2. 
Hill. 8 Ann, in Dom. Proc. Sir Selathiel Lovel's Caſe. 


17. It the Mother had been attainted, the Uncle could not inherit the 
Sons Land, & ic e converſo, becauſe the Uncle to the Son, and the 
Son to the Uncle, in their Conveyance, muſt needs. mention the Mo- 
Ck Arg. Noy 165. in Caſe of Boraſton v. Adams, [alias, Hobby's 

e. | 
4 Le. 5. pl. 18. A. has Iſſue, Son and Daughter, A. is attaint ; the Son purchaſes, 
28 and dies without Iſſue; the Daughter ſhall inherit to her Brother; for iſt. 
— ſhe was born before the Attainder, and there was lawful Blood, and 
cited Cro. J. hereditable between them, which was not loſt by the Corruption after ; 
539. in . 7- and upon the Grounds which Littleton puts, if Son CE and has 
D 1 no Heir of the Part of the Father, the Heir of the Part of the Mother 
Hiſt. Pl. C. ſhall have it; ſo here, tho' there be no lawful Blood between the Son 
357. —Noy and the Daughter by the Father, yer of the Part of the Mother is law- 
158. the ful Blood. Palm. 19. Trin. 1y Jac. Hobby's Caſe. 


King v. Bo- 
raſton, Adams, alias Altonwood's Caſe, S. C——S. C. cited Vent 425. per Hale Ch. B. in Caſe of Col- 
lingwood y Pace, and that it was ruled, that notwithſtanding the Attainder, the Siſter ſhould inherit, 


becauſe the Deſcent between the Brother and Siſter was immediate, and the Law regards not the Diſabili- 
ty of the Father. | | f 
* 

| a 
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In as to the Caſe above; Hale Ch. B. ſaid, If it be . that in that Caſe the Mother as not at- 
tainted, which might preſerve the legal Blood between the Brother and Siſter, I anſwer, That that 
- ald not ſerve, admitting the Diſability of the Parents were not atall conſiderable; for if ir diſable the 
Blood of the Father which is derived to the Son, it would infallibly deſtroy the Deſcent to the Siſter, 
for ſhe inherits her Brother in the Capacity of Heir to the Part of the Mother, if by the Attainder ſhe 
had been diſabled to take as Heir by the Father's Blood. 49 E. 3. 12. It the Heir on the Part of the 
Father be attainted, the Land ſball eſcheat, and ſhall never deſcend to the Heir of the Mother, becauſe, 
notwithſtanding the Attainder, the Law looks upon it as in Eſſe; but otherwiſe it is in Caſe of an Alien, 
for if the Son purchaſe Land, and hath no Kindred on the Part of his Father, but an Alien, it ſhall 
deſcend to the Heir on the Part of the Mother; and altho* the Blood both of the Father and the Mo- 
ther were in the Siſter, yet if ſhe were diſabled in the Blood of her Father by his Attainder, ſhe could 
never intitle herſelf by the Blood of her Mother. Vent. 426. in Cale of Collingwood v. Pace. 


19. A. deviſes that the Heir of B. (hall ſell his Land; B. is attainted of 

Felony in the Life-time of A—A. dies. The eldeſt Son of B, cannor 

ſell this Land, for he is not Heir. The Blood is corrupted ; he is the Iſ- 

ſue of B. The Word Heir will not ſerve for a Name of Purchaſe, if he 

be not lauſu Heir, nor the Word Iſſue. The Word Son, or Daughter 

will, or reputed Son or Daughter, in the Cafe of a Feoffment, as well 

as of a Will, altho' they be Baſtards, Jenk. 203. pl. 27. 
20. Duplicatus Sanguis is not neceſſary in Diſcents or Purchaſes ; As An attainted 
where a Man is ſeiſed in Right of his Wife, an Heireſs, and has Iſſue Perſon I 
and the Husband is attainted, and the Wife dies, and the Husband 7% an Heis 


, and h 
dies, this Son ſhall have the Land. Jenk. 203. pl. 27, lade by . 


the Iſſue 

ſhall inherit; for the Marriage was lawful, and he only claims from the Mother. TJenk. 3. in pl. 2 
2 Hawk. Pl. C. 457. cap. 49. S. 49 ſays, it ſeems to be the better Opinion, that where a Perſon hath 
Iſſue by a Woman ſeiſed of Lands of Inheritance, ſuch Iſſue may inherit the Mother, tho" he had ne- 
ver any inheritable Blood from the Father. And Ibid. Marg. (i) cites ſeveral modern Books, and 
then ſays, That this appears from 13 H. J. cited 8. P. C. 196. and abridged Br. Tenant by the Cur- 
teſy, pl. 1 5. and wherein it is held, That if the Husband of an Inheritrix have Iſſue, and be attainted of 
Felony, and pardoned, he ſhall not be Tenant by Curteſy by reaſon of the Iſſue born before the Par- 
don, but by reaſon of Iſſue born after he ſhall ; from whence ir neceſſarily follows, that ſuch Iſſue muſt 
be inheritable to the Wife; Allo it is admitted, Co. Litr. 84. b. that the Iſſue of an Inheritrix by an 
Alien, or a Perſon atrainted, may be in Ward, which could not be, unleſs he could inherit the Mother ; 
and. cites Crc. J. 539. Litt. Rep. 28. 1 Lev. 59, 60. but ſays, that the contrary was anciently holden. 


21. Father is attainted of Felony in the Life of the Grandfather, and But if he 
dies, leaving a Son. Then Grandfather dies. The Land ſhall eſchear ; _-_ andfacher 


for the Son muſt make his Deſcent by the Father, which he cannot; „ M4. yon 


but if the ele Son had been attaint in the Life of the Father, and died the Father 
without Iſſue in his Father's Lite, the ſecond Brother might inherit; be attainted 
but if the eldeſt Son had ſarvived the Father and died after without Iſ- of Treaſon, 


ſue, the younger Brother ſhould not inherit; Per Berkley J. Cro. C. aug = the 


435. in pl. 4. Hill. 11 Car. B. R. Grandfather 
dies, the 

Land ſhall deſcend to the Grandſon, notwithſtanding the 26 H. S. 13. which gives a Forfeiture of the 
Lands of the Perſon attainted. See 8 Rep. 166. Digby's Caſe. — Jenk. 289. — Hob. 343. in Caſe of 
Sheffield v. Ratcliff. | 

At the Parliament 1 H. 4. the Commons petitioned, That the Attainder of the eldeſt Son in the Fa- 
ther's Life ſhould not be a Bar to the youngeſt, and it was anſwer'd, Currat Communis Lex. D. 48. 
Marg. pl. 16. cites Mr. Hackwell. * The Corruption of Blood upon this Statute is only 
ew r Traitor has Eſtate Tail in the Land. Jenk. $2. pl. 60. ſays. it was ſo adjudg'd in Ld. Lum- 

s Caſe. 


22, The Impediment of an Ancęſtor that is not Medius Anceſtor between 

the Perſons from whom, and ro whom, will not impede the Deſcear ; 

Per Hale Ch. J. Vent. 416. in Caſe of Colingwood v. Pace. 

23. In immediate Deſcents there can be no Impediment but what ariſes Sce Hale's 
in the Parties themſelves ; As, the Father ſeiſed ot Lands, the Impediment Hiſt. Pl. C. 
that hinders the Deſcent muff be either in the Father or the Son; as if the 35% 357. 
Father or the Son be attaint, or an Alien. In immediate Deſcents, a The he © 
Diſability ot being an Alien, or Attaint in him that is called a Medius Father is 
Anceſtor, will diſable a Perſon to take by Deſcent, tho* he himſelf has Medium dif- 
no ſuch Diſability. As in lineal Deſcents, if rhe Father be attaint, or an ſerens San- 


— — 
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Medium Alien, and bath Iſue a Deni xen born, and dies in the Lite of the Grand. 
2 f ” father, and the Grandfather dies ſeiſed, the Son ſhall not take, but the 
Salk. 129. pl. Land ſhall eſcheat. In co//ateral Deſcents, * A. and B. Brothers, a ig 
4. cites S C. an Alien, or attainted, and has Iſſue C a Denizen born. B. purchaſcs 
& Co, Litt. Lands, and dies without Iſſue, C. ſhall not inherit; for A. (which Was 
8. a. the Medius Anceſtor, or Medium differens of this Deſcent) was incapa. 
= Per Hale Ch. B. 1 Vent. 415, 416. in Caſe of Collingwood x, 

ace. 
25. A. Tenant for Life, Remainder to his Wife for Life, Remainder to the 
1ſt, ad, &c. Sons in Tail, Remainder to the right Heirs of A. 
A. commits Treaſon, and then has a Son, and then is attainted. Helq 
that whether the Son is born before or after the Atrainder, the contingent 
Remainder to him was not diſcharged by the 3 in the Crown dur. 
ing the Life of A. becauſe of the Wite's Eſtate, which is ſufficient to 
ſupport it. 2 Salk. 516. pl. 1. Paſch. 6 W. & M. in B. R. Corbet . 


'Tichbourn, 


u_—— ** — 
* _—_—_ 


(C) Blood Corrupted. Reſtored. And Reſtitution of 
what on Reverſal of Attainders, 


Br. Diſcent, x, JF the eldeſt Son who 7s attainted of Felony, gets a Pardon in the 

pl. 55. Life of the Father, and the Father dies, the Land ſhall eſcheat; tor 

the Pardon cannot avoid the Corruption of the Blood; and therefore tis 
uſed at this Day to have Reſtitution of the Blood by Act of Parliament; tor 
the King may reſtore the Land, but not make the Heir to inherit unleſs 
by Parliament. Br. Diſcent, pl. 44. cites 8 E. 1. 

2. He who is a Clerk Convid in the Life of his Father, and after gets a 
Pardon, he may inherit after the Death of his Father. Br. Diſcent, pl. 
42. cites 15 E. 2. and Fitzh. Corone, 382. 

3. If the Iſſue in Tail be ontlawed of Felony in the Li fe of the An- 
ceſtor, and gets a Charter of Pardon in the Life of the Anceſtor, he may 
enter; nevertheleſs if the Charter had been after the Death of the Anceſ- 
tor, then it ſeems that the King ſhall have the Profits during his Lite 
But per Aſcue and Wyche, if the Pardon be in the Lite of the Anceſtor, 
or at any Time after, the Iſſue in Tail ſhall have the Land. But 
Thorp ſtrictly charged the Jury to find if the Pardon was in the Litcot 
the Anceſtor or after; for if after, then the King ſhall have the Land 
during his Lite, as it ſeems. Br. Diſcent, pl. 23. cites 29 Aſſ. 61. 

Land was aſſured to F. by Alt of Parliament, vis. a Manor, and at 

ter a Tenant who held of it in Chivalry died, and after S. was attainted 

Treaſon, and the Act reverſed by Parliament in all Points, ſaving the Titles 

of thoſe who did not claim by the firſt Af, which is now reverſed by this 

laft Act; and the King ſeiſed the Manor and granted it to his Mother 

Quezre if the Patentee ſhall have the ſaid Ward, and by all the Juſtices 

in Effect the ſhall have it, becauſe the firſt A is reverſed in all Points, 
notwithſtanding it be only a Chattel veſted, and that all the meſae Oc- 

cupiers ſhall be charged of the Profits. Quod Quere ; for it ſeems to be 

no Law. Br. Parliament, pl. 39. cites 3 H. J. 15. 

Br. Relati- F. In Treſpaſs a Man was attainted of Treaſon by AF of Parliamen, 
* pl 44+ and afier he was reſtured by another Parliament, and the Attainder aunull'd, 
dus leaves it and that it ſhould be void as if no AF had been, and ſhould be as ample 
a Quzre and available to him as if no Act of Attainder had been; and he wh 
if thereby was reftored did Treſpaſs upon the Land meſne between the Attainder aud 


ſne Ac- 1x eng Z g 6 4 
4 bich the Reſtitution ; and the Patentee who had Patent of the Land after 0 | 
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ONS EIT : 5 : ET: 
tainder, brought Treſpaſs, and the other pleaded the Ad of Reſtitution. are veſted, 
Per Keble, the Action lies well; for where Judgment is reverſed by Er- wry be 
ror, the Party ſhall not tres meſne Treſpaſs, or have the meſne Pro- ded. 
fits, unleſs by ſpecial Judgment, and ſuch Words are not here in the 

Act of Reſticution ; but Fineux contra, and took a great Diver ſity 

where the Repellance affirms the firſt Aſurance, and where it diſaffirms it, 

as Leaſe for Years, which is determin'd after, or Feoffments upon Con- 

dition, and the Entry tor the Condition broken &c. thoſe affirm the 
poſſeſſion, contra of Reverſals of Judgments by Error, or by Parlia- 

ment, or Entry by elder Title, and yet it ſeems that the meſne Acts 

executed ſhall not be reformed, Per Fiſher, if Treſpaſs is done againſt 

the Heir, and after the elder Brother is deraign'd, yet Treſpals lies tor the 

firſt Heir; for it is an Action veſted ; Per Vaviſor, thoſe Words in the 

Act, that all ſhall be void and as it no Attainder had been, ſhall be in- 

tended from this Time forth, from the making of the Act of Reſtitu- 

tion, and ſhall not have Relation to meſne Acts executed or veſted be- 

fore; and Davers & Hales accorded. Br. Parliament, pl. 41. cites 

4 Hl. J. 10. 

: 6. ** if a Villiia had purchaſed, and the Patentee entered before the Br. Rela- 
Reftitution, he who is reſtored after ſhall not have his Perquiſite which ©" Pl. 44- 
is veſted ; Per Davers & Hales. Ibid. 8 Þ * C. & 
J. So of Wards veſted, and of Preſentments of Clerks who are indufed, 3 that 
and ſhall not extend to meſne Acts veſted; and 5 were with the Action, the Patentee 
and 6 againſt it, and fo it was relinquiſhed. But Brooke ſays it ſeems ſhall retain 
to him that the beſt Opinion in Reaſon is with the Plaintiff, becauſe it — 

was an Action veſted in him before. Ibid. | 

8. Lord and Tenant ; the Tenant is attainted of Treaſon by Parliament, 

and after the King by Parliament reſtores him or his Heir, as if no Attain- 

der had been; there the Seigniory which was extinct is revived ; Quod 

nota. Br. Extinguiſhment, pl. 47. cites 31 H. 8. 

9. If a Man is attainted of Treaſon, the King may reſtore the Heir to 
the Land by his Patent of Grant ; but he cannot make the. Heir to be Heir of 
the Blood, nor to be reſtored to it without Parliament. Note the Diffe- 

* 3 for it is in Prejudice of others. Br. Reſtitution, pl. 37. cites 3 
6. 
10. If a Man be attainted of Felony, being ſeiſed of Land, and 
after get a Pardon and purchaſes other Land, the Heir ſhall inherit the laſt 
Land, for the Wife ſhall be endowed. Br. Diſcent, pl. 54. cites N. B. 
11. Note, that the Corruption of Blood cannot be purged by Grant; nor; Inſt. 240, 
Pardon of the King nor otherwiſe, unleſs by Adt of Parliament; for the 24: cap. 
King cannot make an Heir who is not inheritable by the Law of the . 
Realm; Quod nota. And the King may make an Alien Denizen, but he 
cannot e him Heir; for he may not prejudice another who is Heir, 
nor the Lord in his Eſcheat ; and ſo all Reſtitutions to the Name ot 
Heir are by Parliament. Br. Diſcent, pl. 54. cites Dr. & Stud. Lib. 1. 

12. Note, by Bromely & Portman, it a Man be attainted of Trea- S. P. accord- 
ſon. or Felony, and the King pardons him, and after he purchaſes Lands "gy „Eur if 
in Fee, and takes a Wife and hath Iſſue, and dies, the Iſſue ſhall inherit; 1 
for by the Pardon he was well enough reſtored to his Blood; for he is the Attain- 
by it enabled to purchaſe, and need not to this Purpoſe have Reſtitu- der, and that 
| tion; and zhis Reaſon ſerves for the Iſſue had before the Attainder and Par- * 2 

2 Dal. 14. pl. 3. Anno 1 Mar. cites Stanford, Fol. 196. Trin. 9 H. 40 * 9m 
9. f x —8 1 
. | n G 
If ſuch prior-born Son dies in the Life of the Father, then the after-born Son ſhall TS 1 


828 in being while his Father's Attainder ſtood in Force, but was born after the Purging of 
| Crime and Puniſhment by the Pardon. Hale's Hitt. Pl. C. 358. cap. 27 cites Litt. S. 747. 


13. But 


* hs. i. ths li. titled. AM. Math. 
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13. But if there are Grandfa ther, Father and Son, and the Father i; at. 
tainted of Treaſon or Felony, and dies, in this Caſe the Son ſhall not 
demand the Land as Heir to the Grandfather, notwithitanding that the 
Father had his Pardon; for the Bridge is broken, and as the Father him. 
ſelf is barred, ſo is the Son ; Per Bromley & Portman. Anno 1 Mar 
Quod nota. Dal. 14, pl. 3. cites Stamford, Fol. 196. Trin. 9. H. , 

S. C. cited 14. 'The elder Brother had ſome Cauſe for a Petition of Rig ht for Lani; 
by Jones J- B, the younger Brother had Iſſue, and was attainted of 7 8 and execute 
Arg. J A. died without Iſſue. The Queſtion was whether the Son of B, y,, 
Give that the barred of his Petition of Right by the ſaid Attainder; and it ſeems he is ; 
Juſtices cer- long as the Attainder remains in Force. But afterwards the Sy of B. 
tified the ig reſtored in Blood by Parliament as Heir to his Father, by theſe Worg, 
8 =o (viz.) That he and his Heirs ſhall be enabled only in Blood as Son and Hei 
Equity and of his Father, and (ball have and enjoy all ſuch Lands which ſhall deſcend, 
Conſcience remain, or revert from ay collateral Anceſtor of his ſaid Father, as if the At. 
to relieve fainder had not been had, ſaving to the King the Lands in his Hands, or of 
x Ay any other, by reaſon of the Attainder. Ir ſeems that by theſe Clauſes, th, 
the firſt Intent of the King and Parliament was to reſtore and enable him wo 
Point, cited have his Petition of Right as Heir to his Uncle. D. 274. pl. 40. Paſch 


by the Io Eliz. Anon. 
Name of | . | 
Gray's al' Graves's Caſe, by Hale Ch. B. Vent. 416. 425.—8. C. cited by Berkley J. Cro, C. 54; 


pl. S. as to the 8. P..———S.C. cited 3 Inſt. 240. cap. 106. 


Tho ſuch 15. If a Man be attainted of Treaſon or Felony, tho' he be born in 
Pardon does Wedlock, he can be Heir to no Man, nor any Man Heir to him Prop- 
= —_— ter Delictum; for that by his Attainder his Blood is corrupted, and 

et as to this Corruption of Blood is ſo high, as it cannot abſolutely be ſalved ant 

fue born reſtored but by Act of Parliament; tor tho' the Perſon attainted obtain his 
after, it has Charter of Pardon, yet that doth not make any to be Heir, whoſe Blood 
_— was corrupted at the Time of the Attainder, either downward or up- 
cadea_ ———ward.---Gor-Lie-$.-4. 


Hale's Hiſt. Pl. C. 358. cap. 27. 


SS Aro ... a0. ad a. 


If 


Hale's Hiſt. 16, Of Reſtitutions by Parliament ſome be in Blood only, (that is, 1 
PI. C 358. make his Reſort as Heir in Blood to the Party attainted, and other his 
— . 1 Ay F. Anceſtors, and not to any Dignity, Inheritance of Lands &c.) ard this is 
Reftitution à Reſtitution ſecundum quid, or in Part; and ſome be general Reſtitutions, 
in Blood to Blood, Honours, Dignities, Inheritance, and all that was loft by the A. 
my be ſpe- 7ainder ; and that is Reſtitutio in Integrum, with an Addition ſome- 
life 13 times that it ſhall be lawſul for the Party reſtored, and his Heirs, 5 
that gene · enter &c. Of the firſt you may read in Dier 10 Eliz. Fo. 274. in Pet. "I 
rally a Re- tion; and Rot. Par. 23 Eliz, of the Earl of Arundel &c. Of the 21 
ſtitution in you may read 15 Ed. 3. Tit. Petition 2. 3 H. J. Fo. 15. a. 10H." 
—_— 22, 23. Pl. Com. Fo. 175. Rot. Par. 13 H. 4. Nu. 20. &c. Of both of 
liberally and them you may read r in our Books and Parliament-Rolls, and 
extenſively. divers of them with Addition of Entry. See 1 H. 8. Kelw. 154. Sit 


As where Will. Odehal's Caſe ; 4 H. 7. 7. Lord Ormond's Caſe ; Rot. Parl. 11H. 


icy, Book 4 Nu. 42. Rich. de aſting's Caſe; and Rot. Parl. 14 Ed. 4. Nu. 4. 

&c. fo the Sir John Forteſcue's Caſe, attainted of Treaſon in 1 E. 4. &c. 3 Int. 

Lands of 240. cap. 106. 

William de | 

Albo Monaſterio by his 4ttainder, and granted the ſame to Robert de Mares and his Heirs, donec eas ri. ney 

diderit rectis heredibus, per voluntatem ſuam, vel per pacem. And albeit, at the making of this Grant, = 

William de Albo Monaſterio (being dead) could have, in reſpect of the Attainder and Corruption of p 

Blood, no right Heir; yet becauſe it was to make Reſtitution, it had a moſt benign Interpretation. 3 t 

Inſt 241. cap. 106. | | 1 | an 
Ia Reſtitutions the Party is fatour'd, and not the King, and his Preypgative has no Exemption; fe H- 


Dyer Ch. J. Pl. C. 272. a. Trin. 4 Eliz. in Caſe of Willion v. 


„ 8 P Berk ey.—3 Inſt. 241. c. 
I09. 8. F. 


1. U 


” 
«4 * 
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_ Blunders. 


1. It a Perſon attainted 1s reſtored to his Blood, this does not reſtore 
his Land; for the Attainder has 2 Effects, viz. to corrupt the Blood, 
and to give a Forteitare of all his Eſtate both Real and Perſonal to the 
King. JenKk. 287. —_— 0 3 

18. Upon Reverſal of Attainders there 1s no Reſtitution of Money 
dai to the King, becauſe the Barons cannot in ſuch Caſe controul the 
Freaſury, and what is once paid into the Treaſury cannot be got out 
again; per Treby Ch. J. 5 Mod. 49. Irin. 7 W. 3. in Caſe of the King 
Hornby. Per Holt Ch. J. ibid. 61. S. P. 

19. Reſtitution of Blood, in its true Nature and Extent, can only be 
by Act of Parliament. Hale's Hiſt. Pl. C. 358. 

20. A. has Iſſue B. a Son, and is attaint of Treaſon, and dies. B. pur- And it is 
chaſes Land in Fee- ſimple. B. by Parliament is reſtored only in Blood, and faid that it 
enabled as well to be Heir to A. as to all other Collateral Lineal Anceſ- — been 
tors, provided it ſhall nor reſtore B. to any of the Lands of A. torfeired the a& 1 
by the Attainder. B. dies without Iſſue, It was ruled that the Land of reſtored and 
B. ſhall deſcend to the Siſters of A. as Aunts and Collateral Heirs of B. enabled him 
1ſt, becauſe the Corruption ot Blood by the Attainder is removed by 17 Blood on- 
the Reſtirution. adly, altho' the Words of the Act of Reſtitution be ,}*:- 2 
to reſtore B. only as Heir to A. &c. yet this doth not only remove the ther; and 
Corruption of Blood, and reſtore him and his Lineal Heirs in Blood, that thereby 
but alſo his Collateral Heirs, and removes that Impediment which be and his 
would have hinder'd the Deſcent to them. Hale's Hiff. Pl. C. 258, 259. 01. 
cites Co. P. C. cap. 106. Courtney's Cale. teral as Li- 


| neal, ought 
to make their Deſcent from A. _ there was the Stop and Corruption) and from all other the * 
tors of the ſaid B. Lineal or Collateral; and, ex abundanti, the ther Clauſe is added for the more Ma, 
nifeſtation thereof. 3 Inſt, 242. cap. 106. 


For more of Blood Corrupted in General, ſee Forfeitures, and 
other Proper Titles. 


(A) Blunders. 


, . ; 1 rad a A CEA — . 4 


1. IF a Man releaſes to me all Actions which ] have againſt him, where Ts a good 
the Intent may be to releaſe all the Actions which he had againſt Releaſe to 
me, yet it ſhall not be fo taken againſt the expreſs Limitation; for Words me: and the 


make Plea, Otherwiſe of a So/vendum. Arg. Roll Rep. 367. cites 14 —_— 
L 4 2. | Jenk. 198, 


| pl. 12. cires 
9 E. 4. 42. 14 E. 4. 2. D. 56, Kelw. 162. 144. Hob. 274. 


2. Condition of a Bond, that if A. pay B. 201. of lawful Engliſh Mo- 

ney, which ſhall be in the Tear of our Lord 1599, (the Bond was made in 

I 593) in and upon the 13th Day of October next enſuing the Date hereof, 

that then &c. Adjudged that the Payment was to be made in 1599, 

and not before. Cro. E. 420. Mich. 37 & 38 Eliz. B. R. Sharplus v. 
ankinſon. 
3. Bill of Sale of a Ship by A. to B. was made to A. the Vendor, to ſe. Vern. 263. 

a 


cure the Payment of 4001, and ſo * Vendor ſo/d to himſelf ; but re- burg b — 
, 17 


teved not appear. 
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278 Books and Authors. 
lieved in Equity. Fin. Rep. 206. Paſch. 27 Car. 2. Degelder y, B. 


peiſter & Monday. 
4 Interpretatio fienda eft ut res paleat. Jenk. 198. pl. 12. 


e of Blunders in General, ſee Miſfake of Mords, J 
ET Dbligations, (M) (N) and _ Proper Titles. Nonſenſe, 


— . —ö1k] ;; . em — 


(A) Books and Authors. 


. — — <—_. — 
A =? 
121 


% ae co dee Cee Ia ated 2 rr a 
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i. 8 Ann. cap. 19. 1 E Author of any Book not yet printed, and his 

S. I. Ans, ſhall have the ſole Liberty of printing it 
for 14 Nears, to commence from the Day of publiſhing thereof; and if any 
Perſon, within the ſaid Time, ſhall print, reprint, or import any ſuch Bot 
without the Conſent of ſuch Proprietor in Writing, ſigned in the Preſence if ꝛ 
credible Witneſſes, or ſhall knowingly publiſh it without ſuch Conſent, the Of. 
fender ſhall forfeit the Books and Sheets to the Proprietor, who ſball fort hit 
damask and make them waſte Paper, and ſhall forfeit 1 d. for every Shirt 
found in his Cuftody, either printed or printing, one Moiety to the Crown, tht 
other to him who will ſue in any Court at Weſtminſter. 

2. F. 2. No Bookſeller, Printer, or other Perſon ſhall be liable to theſe Fu. 
feitures by printing or reprinting any Book without Conſent, unleſs the Till 
to the Copy of the Book ſhall, before fork Publication, be enter'd in the Regiſt 
Book of the Company of Stationers, as uſual, at the Hall of the ſaid Company; 
and unleſs the Conſent of the Proprietor be enter*d, paying 6 d. for each Rr. 
try, which Regifter-Book may at all ſeaſonable Times be inſpected withut 
Tee; and the Clerk of the Company of Stationers, when required, ſhall giv a 
Certificate of ſuch Entry; for which Certificate he ſhall have 6 d. 

3. Bill to be quieted in the Enjoyment of the Right of ſole printing 
Dr. Prideaux's Book, call'd Directions to Church-Wardens, and for 
perpetual Injunction againſt the Defendant to prevent his printing and 

ubliſhing the ſame. The Plaintiffs claim the ſole Right of Printing, 

y Grant of the Copy from the Author, per Stat. 8 Ann. Fol. 261. 'The 
Defendant claims a Title under the original Printer of the Book, to whom thi 
Author firſt deliver d the Copy to be printed. Per Ld. C. Macclesfield, the 
bare Delivery of the Copy by the Author to be printed, doth not deveſt 
the Right ot the Copy out of the Author; but is only an Authority to 
the Printer to print that Edition, and the Author may afterwards grant 
the Right of the Copy to another Perſon. And a perpetual Injunction 
was granted againſt the Defendant not to print and publiſh the ſaid Book. 

MS. Rep. Mich. 9 Geo. Canc. Knaplock & Tonſon v. Curle. 

4. A Bill was brought by the Plaintiff as Aſſignee of the Copy of tie 
Dunciad againſt the Detendants, for an Injunction to ſtay them from privi- 
ing and ſelling the Dunciad, and to be quieted in the Enjoyment of the 
ſole printing of that Book for 14 Years, according to Stat. 8 Ann. cap. 
19. And upon filing the Bill, and upon an Affidavit that the Plaintif 
had purchaſed, or legally acquired the Copy of that Book, an Injunction w 

ranted Niſi Cauſa. It was ſhew'd for Cauſe, that the Plaintiff had not 
ef forth a good Title to the ſole Printing of this Book, either in che 
Bill or in the Affidavit upon which the Injunction was granted; for 5 
| onl! 
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only ſays that he has purchaſed or legally acquired the Copy, but does 
wot ſay of the Author, or who was the Author ; and by the Statute the Au. 
thor, or the Aſſignee of the Author, are only intitled to the ſole Right 
of . the Book, and no other Perſon ; and it is not ſufficient to ſay 
he purchaſed or legally acquired the Copy, without ſaying he purchaſed 
it of the Author. King C. allow'd the Cauſe, and diſſolved the Injunc- 
tion, Trin. 2 Geo. 2. Gilliver v. Snaggs. Afterwards in the ſame 
Term, an Injunction was granted in the Caſe of Gay, Author of the 
Sequel of the Beggar's Opera, againſt publiſhing and ſelling that Book, 
upon a Bill founded upon Stat. 8 Ann, cap. 19. 


For more of Books and Authors in General, ſee rerogatibe, (D. e. 2) 
and other Proper Titles. ä 


(A) Bottomry-Bonds. 


ou — 
5 


* 


a 


1. A Ship going in the Fiſhing-Trade to Newfoundland; (which Voyage S. C. cited 
A maſt be performed in 8 Months) the Flaintiſf gave the Defendant yy rate 1 — 
50 J. to repay 601, upon the Return of the Ship to Dartmouth; and if by J 7560 S 4 
Leakage or Tempeſt ſhe ſhould not return in 8 Months, then to pay the princi- pi. 20 by 

pal Money, viz: 50 l. only; and if ſhe never returned, then be ſhould pay no- the Name 
thing. All the Court held that this is no Uſury within the Statute ; for of _ 2 
if the Ship had ſtay d at Newfoundland 2 or 3 Years, he was to pay but bete 8 
601. upon the Return of the Ship, and if ſhe never return'd, then no- went to 
thing; ſo as the Plaintiff ran a Hazard of having leſs than the Intereſt New found- 
which the Law allows, and poſſibly neither Principal nor Intereſt. Cro. _ hs 


J. 208. pl. 3. Trin. 6 Jac. B. R. Sharpley v. Hurrell. bs oa 


| | | fora Year 
to victual his Ship; and if he return'd with the Ship, he was to have ſo many 1000 of Fiſh, and ex- 
reſs d at what Rate, which exceeded the Intereſt allowed by the Statute ; and if he did nor return, 
then he ſhould Joſe his Principal; and adjudged no Uſury. 


2. Debt upon Bond of 3 oo l. conditioned that if ſuch a Ship ſailed to Lev. 54 55. 
Surat in the Eaſt- Indies, and returned ſafe to London, or if the Owner * 13 & 
and his Goods returned ſafe &c. then the Defendant ſbould pay to the Plain * © uv 
tiff the principal Sum of 3001. and alſo 40 J. for every 100 l. But if the v. Glean, 
Ship ſhould 15 by any unavoidable Caſualiy of the Sea, Fire or Enemies, S. C. reſolv'd 
to be proved by ſufficient Evidence, then the Plaintiff was to have * 28 
nothing. The Queſtion was, whether this was an uſurious Contract? Ad- eee 
Judged that it was not, and that it was a good Bottomry Contract; by the Uſe 
Bridgman Ch. J. diſtinguiſbed between a Bargain and a Loan; tor where of Mer- 
the Bargain is plain, and the Principal is in Hazard, it cannot be ſaid _ 
within the Statute of Uſury ; bur 'tis otherwiſe of a Loan, where it is te — * 
intended that the Principal is in no Hazard; and adjudged per tot. Cur. Perils of the 
for the Plaintiff, that this Contract is not uſurious. Sid. 27. pl. 8. Hill. Sea; and 
12 Car. 2. C. B. Soome v. Gleen. | ] „ e 

3. Debt upon Bond, conditioned to pay ſo much if the Ship W. re- ik 
turn within 6 Months from Oſtend to London, (which was more than 
the lawful Intereſt of the Money) and if ſhe did not return &c. . 

| n 


| 


Bottomry-Bonds. 
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Bond to be void. The Detendant pleaded, that there was a corrupt Apy,,. 
ment between him and the Plaintiff, and that at the Time of making the 
faid Bond, it was corruptly agreed berween them, that the Plaintiſ 
fhould have no more than lawful Intereſt in caſe the Ship ſhould ever re. 
turn, and averred that the Bond was entered into by Covin, to evade 
the Statute of Uſury and the Penalty thereof ; upon this Averment the 
Plaintiff took Iſſue, and the Detendant demurred, tor that the Plaintitt 
did not traverſe the corrupt Agreement, and that the Averment is but 
the Reſult thereof. Hale Ch. B. held clearly that this Bond is not 
within the Statute; for it is the common Way of Inſurance, and if this 
were void by the Statute of Uſury, Trade would be deſtroyed; and 
that it is not like the Caſe where the Condition of the Bond is to pay {, 
much Money if ſuch Perſon be then living; for there is a Certainty of 
that at the Time, but it is altogether incertain whether the Ship hal 
ever return or not. But he agreed that the Averment was well taken 
becauſe it diſcloſes the Manner of the Agreement. And though the 
corrupt Agreement might have been traverſed, yet the Averment 1s tra. 
verſable too; and the Demurrer to the Replication naught. Haid. 
418. pl. 4. Paſch. 17 Car. 2. in the Exchequer, Joy v. Kent. 

The Plaintiff entered into a penal Bond of Bottomry zo pay 405. fur 
Month for 50 l. The Ship was to ſail from Holland to the Spaniſb I/lznds, 
and ſo to return for England; if fhe periſhed, the Plaintiff oft his 591. She 
went accordingly to the Spanith Iflands, took in Moors at Atrick, and 
upon that Occaſion went to Barbagdves, and then periſhed at Sea. The 
Plaintiff being ſued on the Bond for the Penalty, ſought Relief in Chan- 
cery, pretending the Deviation was on Neceſſity; the Bill was diſmiſſed 
ſaving as to the Penalty. 2 Chan. Caſes, 130. Mich. 34 Car. 2. Anon. 

5. The Plaintiff was bound in Conſideration of 300 I. as well 10 per- 
form the Voyage within 6 Months, as at the 6 Months End to pay the 400), 
and 40 l. Premium, in caſe the Veſſel arrived ſafe, and was not loſt in the 
Voyage. It fell out that the Plaintiff never went the Voyage, whereby 
his Bond became forteited, and he now preferred his Bill ro be relieved; 
and upon a former Hearing, in regard the Ship lay all along in the 
Port ot London, and ſo the Defendant run no Hazard of loſing his Prin- 
cipal, the Lord Keeper thought fit to decree, that the Defendant ſhould 
Joſe the Premium of 40 1. and be contented with his Principal and or- 
dinary Intereſt ; and now upon a Re-hearing, he confirmed his former 
Decree. Vern. 263. pl. 257. Mich. 1684. Deguilder v. Depeiſter. 

6. The Plaintiff /zxt 500 l. upon the Hull of a Ship, and Defendant co- 
venanted to pay, if the Ship went from London to Bantam, and returned fron 
thence direttly to London within 12 Months, 5501. if from London to Bau- 
tam, and from thence to China or Formoſa, and returned to London within 
24 Months, 650 l. and if ſhe returned not within 24 Months, then to pa 
5 J. per Month above 650 l. till 36 Months; and if the return not within 
36 Months, then to pay 7101. unleſs it can be proved by Wildy (che Deten- 
dant) that the Ship returned not, but was loſt within 26 Months. Ti 
Ship went from London to Bantam, and from thence to Surat, and other 
Parts, and ſo returned to Bantam; and in her Voyage from Bantam to Lot- 
don was hft within 36 Months, and the Plaintiff hereupon brought Debt 
upon the Obligation; and this was the Fact after lang and intricate 
Pleading, which appeared upon a Demurrer. The Court inclined, that 
dy reaſon of the Deviation, the Party was well intitled to his Money &c- 
bur adviſare vult; and atterwards Mich. 36 Car. 2. B. R. adjudged a 
* Skin. 152. pl. 1. Hill. 35 & 36 Car. 2. B. R. Weſtern ). 
ildy. 

7. Caſe on a Bill of Lading, on Condition that the Defendant ſpall di. 

liver ſo much Gold, the Perils o f the Sea excepted, The Defendant pleads 


Piracy, to which the Plaintiff demurs ; Per Cur, Piracy is 5 . ef 
| : a 
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Nanoers of the Sea; and Judgment for the Defendant. Comb. 56, 57. 
1 Tac. z. B. R. — v. Wolliford. | 
g. A Part-owner of a Ship borrowed Money of the Plaintiff upon a 
Bottomry Bond, payable on the Return of the Ship from the Voyage ſhe 
was then going on the Service of the Eaſt- India Company, and the Eaſt- 
India Company broke up the Ship in the Indies; and the Owners 
brought their Action againſt the Company and recovered Damages, but 
they did not amount to a tull Satisfaction ; and the Obligee brought his 
Fill to have his proportionable Satisfaction out of the Money recovered; but 
his Bill was diſmiſſed, and he left to recover as well as he could at 
Law); for a Court of Equity will never aff:/t a Bottomry Bond, which car- 
ries an unreaſonable Intereit. Abr. Equ. Caſes, 312. Mich. 1701. Dandy 
Turner. | 
l 9. Bill to be relieved againſt a Bottomry Bond &c. with Condition 
that if the Ship Suſannah, bound for the Eaſt-Indies, ſhall return to 
London within 36 Months, or if the Ship does not return within 36 
Months, not being taken or loſt by inevitable Accident within that 
Time, then the Money to be paid &c. The Ship was detained in Port 
Surat in India by Embargo by the Great Mogul, ſo that the Ship could not 
ſail from Surat till after the 36 Months were elaps d, and in her return home 
was taken by the French; but being after the 36 Months, the Bond was 
forfeited z but there being no Fault in the Maſter, and the Voyage de- 
lay'd by inevitable Accident, (viz.) by Embargo by the Great Mogul, 
the Bill pray'd to be relieved againſt the Penalty of the Bond. Per 
Harcourt Ch. I cannot relieve in this Caſe againſt the expreſs Agree- 
ment of the Parties; but if the Defendant had inſured this Money upon 
the Ship, the Plaintiff ſhall have the Benefit of the Inſurance, upon al- 
lowing the Defendant the Charges of the Inſurance, if the Plaintiff pays 
the Money within 3 Months ; Bill to be diſmiſt withour Coſts, MS. 
Rep. Paſch. 12 Ann. in Canc. Ingledew v. Foſter. | 
10. Hallhead had inſured for Hutchinſon and Plaintifls his Aſ- 
ſignees on the Ship Eyles, with the Company, and the Entry in the 
Company's Book of the Contract was in ſhort Items called a Label, 
which was viz. At and from Fort St. George to London, loft or not loſt. And 
the Policy was ſoon atter made out and taken in the following Words; 
« That the Adventure was io commence from the Ship's departing from Fort 
Ft. George to London. And the Caſe was, that before the Inſurance made 
the Ship was loft in the River of Bengal, whither the Ship had been ſent 
from Fort St. George to refit. Bill was brought by Plaintiffs to have the 
Inſurance Money paid, being $5001. as a Loſs &c. and founded the 
Equity that the Policy was not made agreeable to the Label, accord- 
lag to which the Riſque is to commence from the Ship's coming firſt 
to Fort St. George, and the going to Bengall to refit being a Thing of 
Neceſſity for pertorming the Voyage, was no Deviation, and the Loſs, 
being during that Time, was within the Intent of Contract for the In- 
ſuring. Lord Chancellor ſaid, this is not proper to determine here. 
iſt, Queſtion is as to the Agreement. 2d, as to the Breach ; and doubted 
as to the Agreement. The Memorandum is not a printed Form as to 
the material Points, and the Policy muſt be governed by that, if not 
varied. The Words in the Memorandum or Label (at Fort St. George) 
includes the Stay of the Ship there, and the Policy follows the Words, 
but adds this, viz. The beginning of the Adventure to be from the Ship's 
departing from Fort St. George tor London, which excludes the Riſque 
whilſt the Ship ſtaid there; and this ſeems an Inconſiſtence in the Poli- 
cy, firſt to deſcribe the Voyage, At and from &c. and then to ex- 
clude the Riſque, At &c. This ſeems a Miſtake in writing the Policy, 
and is to be reCtified as in the Caſe of Articles and a Settlement; and de- 
creed the Words to be added in the Policy, for the Adventure to commence At 
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and from Fort St. George, MS. Rep. Dec. 6. 1739. Motteux v. ts 

don Aſſurance. 


For more of Bottomry Bonds in General, See Policies of Inu. 
rance, and other Proper Titles. Ann. 


(A) Bridges. [How repazred. | 


Cro. C. 365, 1, T Ommon Bridges of Right ought to be repaired by the Inhubi. 
5 = of rants of the County, it tt be not known who elſe ought to do it 
Langforch. Tritt. 10 Car, in an Information againſt the Inhabitants ol dle 
Bridge, 8, C. ſex for Longford Bridge; agreed per Curiam. * 10 Ed. 3. 28. 
udged. 
x” C. cited 13 Rep. 33. Paſch. 7 Jac. By the Common Law the whole County, that is, the 
| warns of the County or Shire, wherein the Bridge is, ſhall repair the ſame ; for of common Right 


3 13 County muſt repair it, becauſe it is for the common Good and Eaſe of the whole County, 
2 Inſt. ;o1, 


2. Ik a Man eres a Mill for his ſingle Profit, and makes a new Cut 
for the Water tu come thereto, and makes a new Bridge over it, and 
the Subjects uſed to go over it, as over a common Bridge, this Bud 
ought to be repaired by him that hath the Mill, and not by 
County, becaule it was erected for his own Benefit, 3 Cd. 2. 
B. R. adjudged for Bow Bridge and Channel-Bridge, againft the 
Prior of Stratford, and it is now repaired by London, who have 


8. P. Firitis 3. It was preſented that the Abbot of T. ought to repair the Bridge of 1. 


pro Republi- who ſaid that at another Time he traverſed ſuch Preſentment, where it wa 
1 cis found that he ought to make but 2 Arches in the Middle ; and per Knixet, 
off +4 it is no Bridge without the Reſidue, and it is not preſented who mad: 
the reft, therefore the Defendant ſhall make the Whole it he can fay no 
more, and he may make the Bridge without the Licence of thoſe who 
_—_ Land adjoining. Br. Preſentments in Courts, pl. 22. cites 43 
37. 

4. If a Prior and his Predeceſſor, Time out of Mind, have made a Bridge 
of Alms, they ſhall be bound to repair it for ever. Br. Nuſance, pl. 5: 

Cites 445 3. 31. Per Knivet Ch. J. $5 
Br. Nuſance, 5. He who has Land adjoining to a Bridge is not bound of comma 
Fx cites Right to repair it, tho the Bridge has been there Time out of Mind, 
7 FE unleſs he has done ſo by Preſcription, and thoſe whoſe Eſtate he has 
&c. Mich. 8 H. J. 5. b. pl. 2. 
6. At the Common Law ſome Perſons, Spiritual or Temporal, 1 ncorporate 
or not Incorporate, are bound to repair Bridges ratione Tenure ſue, Lei. 
rarum ſive Tenementorum &c. ſome ratione Preſcriptionis tantum, ration 
Tenure, by reaſon that they, and thoſe whoſe Eſtate they have in the 
Lands or Tenements, are bound in reſpe& thereof to repair the fame; 


but they which have Lands on the one Side of the Bridge, or oh 
Ornelz 
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other, or both, are not bound of common Right to repair the ſame. 2 
Init. 700. PE i | 
J. But as to Ratione Preſcriptionis tantum, there is a Diverſity be- 
tween Bodies Politick or Corporate, Spiritual or 70 emporal, aud Natural Per- 
eng; tor Bodies Politick or Corporate, Spiritual or 'Temporal, may be 
— Þ by Uſage and Preſcription only, becauſe they are local, and 
have a Succeſſion perpetual ; but a natural Perſon cannot be bound by 
AR of his Anceſtor, without a Lien, or binding, and Aſſets. 2 Init. 
00. 
: g. If a Bridge be within a Franchiſe, thoſe of the Franchiſe are to re- 
air it. It the Bridge be Part within a Franchiſe, and Part within the 
Guildable, fo much as in the Franchiſe ſhall be repaired by thoſe of the 
Franchiſe, and ſo much as is within the Guildable ſhall be repaired by 
thoſe of the Guildable, and ſo it is if it be iz 2 Counties, Mutatis mu- 
tandis. 2 Inſt. yor. 
9. If a Man makes a Bridge for the common Good of all the SubjetFs, he 
is not bound to repair it; 1or no particular Man is bound to Reparation 
of Bridges by the Common Law, but Ratione Tenure, or Preſcripti- 


to repair ſuch Bridge, it he aliens in Fee 20 Acres to one, and 20 Acres 
to another, and one ot them only be diſtrained to make the Reparations 
upon a Preſentment found, he 1hall have a ſpecial Writ to the King's 
Officers, that they do not diſtrain him, but accerding to the Rate of his 
Proportion of the Land which he holds. F. N. B. 235. (B). 

11. The King ſeiſed of a Manor, repaired a Bridge as Lord thereof, and 
then granted the Manor to H. who ſold ſeveral Parts of the Land to ſeveral 
Perſons, and aſterwards H. was indicted for not repairing the Bridge, 
and thereupon he delired to have Contribution of thoſe who had pur- 
chaſed from him, and then he ſaid he would repair it. But it was an- 
ſwered, that the Court might force the Repair upon him alone, or upon 
any other in whoſe Hands any of the Lands appeared to be which was 
chargeable to the Repair thereot, and they are to ſeek their Remedy 
at Law for Contribution from the Reſt, and this Court is not to let 
the Bridge lay in Decay till the Diſpute between them about Contribution 
is determined, Jo. 273. 8 Car. in Itinere Windſor, The Caſe of Lod- 
don Bridge. 

12, Where a Lord of a Manor was chargeable with the Repair of a 
Bridge Ratione Tenure, the ancient Freehold and Copyhold Tenants are not 
liable to contribute, becauſe nothing is Part of the Manor but the De- 
meſnes and Services, and not the Lands of the Tenants ; and tho' the 
Copy ponders were infranchiſed, yet they are not chargeabe; for the 
Infranchiſement only alters the Manner of their Tenure; but all who 
have any Part of the Demeſne Lands by Purchaſe are liable; and if Ceſ- 
ty que Truſt of the Demeſnes in Poſſeſſion or Reverſion be named, that 


Land, or them in Reverſion, Parties. Hard, 131. pl. 4. Mich. 1658. in 
Exchequer, Rich v. Barker. : | 
13. Corporations are rateable with the County towards the Repairs of 
puck Bridges; Per Withens and Wright Ch. J. Herbert abſente, and 
olloway doubting. Skin. 254. pl. 2. Mich. 2. Jac. 2. B. R. County 
of Worceſter and Town of Eveſholm. 
14. The Inhabitants of a County cannot of their own Authority change 
a * or Highway from one Place to another; for it cannot be without 
AQ of Parliament. 6 Mod. 30). Mich. 3 Ann. B. R. in Caſe of the 
Queen v. The, County of . | | 
15. 14 Geo. 2. cap. 33. uftices of Peace in any County, City, 
Ur. at their general Sefſhons, or plc 6 & Seſſions, or the —— Part, 
| | may 


onis. 2 Inſt. jor. Pl. C. 125. 


10. If a Man who holds 100 Acres of Land, on ht by his Tenure thereof b. & C. cited 
— by Saunders 


FT. 


is ſufficient in a Court of Equity, without making the Tenants of the 
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may purchaſe or agree with any Perſons, or Bodies Politick, for any Pies 0 


Land joining, or near any County Bridge within their ſeveral Limit; for 
inlarging, or more convenient re-building ay” which Pieces of Land 

all not exceed one Acre in the whole for any ſuch Bridge, and ſhall b; paid 
for out of the Money raiſed by Virtue of an Ad made 12 Geo. 2 cap. 29 
entitled, an Adt for the more eaſy aſſeſſing, collecting, and levying of County 
Rates; the Treaſurers being authorized by Orders under the Hands a5 
Seals of Fuſtices at their General or .®uarter Seſſions, which Lands ſtall 
be conveyed to ſuch Perſons as the ſaid Fuſtices ſhall appoint in Th ruft, for ins 
larging or rebuilding ſuch Bridges. 


(B) Actions, Indictments, and Informations. In what 
Caſes; and Pleadings. 


Br. Nuſance, 1. IT was preſented that E. and A. ought, and uſed to repair the Bridge of 
pl. 24. cites V. which is broke, to the Nuſance &c. and it was ſaid, that the 
8 C Preſentment is not ſufficient; for it is not ſaid that they are Tenants f 
any Land by reaſon of which they ought to do it, and they are not charged 
by their Perſons, and after they ſaid that they did not do it but once if 
Alms, abſque hoc that they ought and uſed to do it &c. Br. Preſcription, 


pl. 49. cites 2) All. 8. 
2. In Caſe, Plaintiff declared, that the Defendant ought to repair a 
Bridge over ſuch a Water, by which Bridge the Plaintiff, and thoſe whiſe 
ERate he has in a Manor, by reaſon of the Manor, had uſed to paſs with 
Carriage neceſſary &c. which Bridge was not repaired &c. and held a 
good Title enough for the Plaintiff, without ſaying that he had the Way 
to any Franktenement, or other Place certain. Thel. Dig. 105, Lib. 10. 
Cap. 14. S. 14. cites Trin. 11 H. 4. 82. 
This extends 3. 22 H. 8. cap.5.S. 1. The Fuſtices of Peace in every Shire, Fran- 
only to Com- ghiſe, City or Borough, or four of them, (Ouor Un") are impowered at thiir 


mos on i = General Seſſions, to enquire of, and determine all Annoyances of Bridges b1t- 
Highways, ken in the Highways, and to make ſuch Proceſs and Pains upon every Pre- 


where all ſentment before them, for Reformatiin of the ſame, againſt ſuch as ought t. 
mo — 2 je be charged to the amending the ſaid Bridges, as they ſhall ſee fit. 

have, or may have, Paſſage, and not to Private Bridges to Mills, or the like; and therefore the Indict- 
ment upon this Statute faith, Quod pons Publicus & Communis ſitus in alta Regia Via ſuper flumen, fu 
curſum Aquz &c. 2 Inſt. 701. 

In every Shire is to be underſtood, Reddendo 4 — ſingulis, that is to ſay, 1ſt. In every Shire or 
County where there be 4 or more Juſtices of the Peace, whereof one or more is of the Quorum. 2d, 
Franchiſe, where be 4 or more Juſtices of the Peace, and one or more of the Quorum. zadly, City, 
where there be 4 or more Juſtices of the Peace, and one or more of the Quorum. ꝗthly, Borough, 
where there be 4 or more Juſtices of the Peace, and one or more of the Quorum, and where they uy 

eneral Seſſions of the Peace for ſuch Franchiſes, Cities, or Boroughs, but for want thereof, the Ju!- 
tices of Peace of the County ſhall enquire ; But if the Franchiſe, City, or Borough, be a County of 
itſelf, and have not 4 or more Juſtices of the Peace, whereof one or more is of the Quorum, no other 
. Juſtices of Peace, of any other Shire or County, have any Power by this Act, to enquire of, hear? 
determine the Decay of Bridges there, but ſuch Decay muſt be reformed by ſuch Remedies (before 
ſpecified) as the Common Law did give; therefore it was neceſſary to be known what the Common 

w was before the making of this Statute. And ſuch Proceſs they are to make upon every Preſent- 
ment before them, for Reformation of the ſame, againſt ſuch as own to be charged for the making or 
amending ſuch Bridges, as the Juſtices of his Majeſty's Bench uſe commonly to do, or it ſhall ſeem b 
their Diſcretions to be neceſſary and convenient for the ſpeedy Amendment of ſuch Bridges. 2 lu. 


7015 Joa. 


„See Tit. 4. . 2 œ 3. Where it cannot be known what Hundred, Town, Pariſh, or Pa. 
Inhabitants (0, ought 10 repair ſuch Bridges, if they be not in a City or Town alas 


(A) pl. 1. 
and the 
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they hall be repaired by the * Inhabitants of the Shire or Riding where ſuch Notes there, 
v9. f be; and. if Part of ſuch Bridge happen to be in one Shire, and the u ho fall be 


: . ſaid 
other Part in another Shire, or in ſome City, or Town Corporate, that then . 


the reſpeltive Shires, Goring Pa Towns N Shall repair ſuch Part of —.— this 

] e within their ſeveral Limits. tatute —— 
ſuch Bridges as lie y N = NE : . Te ba rr 

ely adviſed, that for t tter Warrant of theſe 4 Juſtices of Peace, Inquiry ſhou made b 
* Ioqueſt for the Body of the County, at the General Quarter Seſſions, who ought to repair 7 
and if that cannot appear 1 any Proof made, then A Preſentment to be made, that the Bridge is in 
Decay; and to conclude, Et ulterius Juratores prædicti præſentaut, quod Prorſus neſcitur quæ Perſonæ, 
vz Terræ, five Tenementa, aut Corpora Politica eundem Pontem, aut aliquam inde Parcellam ex 
Jure, aut antiqua conſuetudine reparare debent, aut conſueyerunt ; and, by this Means, the 4 or 
more Juſtices of Peace, being Judges of Record, ſhall be informed of Record, that ir cannot be 

known or proved &c. 2 Inſt 703. ; | 

As to Perſons who of Right ought to repair Oh. fs the Act of 22 H. 8. was only declaratory of 


o - 


the Common Law ; Per Powell J. which Holt Ch. J. agreed, and ſaid, that the Charge of repairing 
Bridges was incumbent on the County by Common Law, unleſs where particular Perſons were charg- 
ed with it by Tenor or Preſcription ; what was new in it, was the appointing the Method of doing it, 
that a Hundred might be charged with the Repair of a Bridge by Preſcription, 2 Ld Raym. Rep. 1251, 
Paſch. 5 Ann. in Caſe of the Doren v. the Juſtices of the Peace of the Liberty of St Peter's in York. 


5. F. 4. And where it cannot be known what Perſons, Lands Ec. ought to The firſt 
repair ſuch Bridges, the Fuſlices of Peace within the Shires or Ridings Ec. Thing the 


and the Fuſtices of Peace within every City or Town 2 or 4 of the * 


Fuſtices at the leaſt, whereof one to be of the Quorum, ſhall call before they are aſ- 
them the Conſtables of every Town &c. being within the Shire &c. wherein ſembled, is 


ſuch Bridges, or any Parcel thereof ſhall happen to be, or elſe two of the moſt 2 call the 

5 8 f f | /, Conſtables 
honeſt Inhabitants within every ſuch Town &c. by the Diſcretion of the ſaid &. if they be 
Juſtices of Peace, or 4 of then at the leaſt, whereof one to be of the Ouo- preſent 2 
rum; , | IF X common 
3 they are) at 
the General Seſſions of Peace, or elſe to make Warrants to call them be fore them, at a certain Day and 
Place, and in thoſe Warrants to ſignify that it is for a Taxation of Iahabitants of the whole County, 
for a Reparat ion of tuch a Bridge, 2 fall. 703. Marg. 


6. And the ſaid Fuftices of Peace, or 4 of them, whereof one to be of the So as nei- 
Qunrum, with the Aﬀent of the ſaid Conſtables or Inhabitants, fhall ther the 


have Power to tax every Inhabitant within the Limits of their Commiſſions, 2— ſack 


for the repairing of ſuch Bridges. Aſſent, nor 
5 ; ö the Con- 
ables or Inhabitants without the Juſtices, can make any Taxation by this Act. 2 Inſt. 04. 

By theſe Words (every Inhabitant) all Privileges of Exemptions or Diſcharges whatſoever from 
Contributions for the Reparation of decayed Bridges, (if any were) are taken away; altho' the Ex- 
emption were by Act of Parliament; and every one may be taxed by himſelf; and each one bear his 
Burthen ; and the Taxation cannot be ſer upon the Hundred, Pariſh, Town &c. for then one, or a 
few, might be diſtrained for the whole. 2 Inſt. 404. S. P. reſolved, 2 Ed. Raym. Rep. 1250. 
Paſch. 5 Ann. in Caſe of the Queen v. the Juſtices of Peace of the Liberty of St. Peter's in 


York, 


q. And the ſame Juſtices ſpall have Pcwer to appoint 2 Collectors of every Hereby 4 
Hundred, for 2 of all fuch Sums of Money by them ſet and Now Things are 


eng to 4% 77 or Non. payment Ec. and ſhall alſo appoint 2 Surveyors, g be, = 


which ſhall ſee ſuch decay d Bridges repair d from Time to Time, and the (as hath 
Fuſtices Hall have Power to make Nause againſs the ſaid Collectors and Sur- been ſaid) 
voorg, their Executors and Adminiſtrators, by Attachments, under their that the 


Seals, returnable at the General Seſſions ; and if they appear, they to compel 2 40 
them to account ; or if they refuſe, to commit them to Ward till the Account veral. 2dly, 


be truly made. that the Re. 

33 : | medy for 
Levying is by Diſtreſs in his Lands, Goods, and Chattels in any Place within that Hundred, and to ſell 
uch Diſtreſs; and this the Collectors of that Hundred may do by Force of this Act. 3dly, that if 
upon Demand the Sum be not paid, albeit the Inhabitant do not expreſsly refuſe, it is a Refufal = 
Lay, ably, albeit 2 Collectors be appointed, yet one of them by the Command and Conſent ot the 
her may diftrain and fell; for this is the Diſtreſs and Sale of them. 2 Inſt 104, 705; 


4 D 6, 


., __— 


Bridges. 


Ann. Stat. 1. 
cap. 18. F. 6, 
the EIT ſhall have Power to allow Perſons concerned in the Execution of this Ad 3 d. in 11, 
Pound. | 


for the Publick &c. the Remedy was by Preſentment at the Suit of the 


ſeveral Writs unto every Sheriff to diſtrain them in their Bailiwicks, that 


ful that it be amended; adly, it did not appear in the Indictment that 


8. S. 8. The Fuſtices of Peace ſhall have Power to allow ſach rea . 
Charges to the PA nan and Collectors as ſhall be thought 8 ; 


9. If a Bridge be a private Bridge, as to a Mill which A. was bound 
to maintain, over which B. had a 1 &c. if the Bridge was in De. 
cay, B. might have his Writ de Ponte Reparando; but if the Bridge was 


King, for avoiding Multiplicity of Suits. 2 Inſt, jor. 

10. This Preſentment might be at the Common Law before the Juſtices of 
B. R. or before Juſtices in Eyre, or Commiſſioners of Oyer and Terni. 
ner, or before the Sheriff by Commiſſion, or Writ in Nature of a Com- 
miſſion ; but as to the Sheriff, his Power to take Indiliments by Force of 
any ſuch Commiſſion, or Writ in the Nature of a Commiſſion, is take 
away by the Statute 28 E. 3. cap. 9. but it may be preſented in the Turn ir 
Leet, 2 Inſt. 701. | 

11. If I have a Paſſage over a Bridge, and another ought to repair the 
Bridge, and he ſuffers the ſame to fall to Decay, I ſhall have a Writ againſt 
him. F. N. B. 127. (D) 

12. If any Bridge, Wall, or Sewer be broken, unto the Annoyance of 
the Country, upon a Surmiſe made by any Perſon thereof in Chancery, 
that certain * ought to repair the ſame, he ſhall have a Writ unto 
the Sheriff to diſtrain ſuch Perſons to repair the ſame ; but it appears 
by the Regiſter, that the King ſhall ſend his Commiſſion to the Sheriff 
to inquire who ought to make ſuch Bridge, and that he diſtrain them to 
make the ſame, and repair it; but by the Statute of 28 E. 3. cap. g. 1 
Commiſſion ſhall not be made unto the Sheriff to take an Indictment, and 
the King may ſend unto the Sheriff to diſtrain thoſe Perſons who ought 
to make or repair ſuch a Way, or Cauſeway, or Pavement, and upon it 
an Alias & Pluries if it be not done, and an Attachment upon the ſame; 
and if the Bridge or Way be in the Confines of the County, he ſhall have 
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they with the Men in other Counties ſhall make and repair the Bridges 
and Ways &c. F. N. B. 12. (E) 

13. Indictment was Debent & ſolent reparare Pontem &c. It was 
moved that the Indictment was inſufficient, becauſe it is not alleged in 
the Indictment that the Bridge was over a Water, and no [ fo not] need- 
at the Time of the Indictment the ſaid bridge was ruinous and de- 
cay'd; 3dly, the Indictment is, that B. and N. debent & ſolent repi- 
rare Pontem, and it is aeltere that their Charge of repairing of the ſat 
is ratione Tenure, cites 21E. 4. 38. where it is ſaid that a Preſcription cat- 
not be that a common Perſon ought to repair a Bridge, unleſs it be ſaid 
to be by reaſon of his Tenure; but ir is otherwiſe in Caſe of a Corpora 
tion; and for theſe Errors the Inditment was quaſh*'d by Judgment of the 
Court. Godb. 346, 347. pl. 441. Trin. 21 Jac. B. R. Bridges 
Nichols. | . | 

I4 Indictment for not repairing a Bridge did not ſet forth in whit 
County the Bridge lies, and for that Exception it was quaſh'd. Sty. 105 
Trin. 24 Car. B. R. The King v. Sir Henry Spiller. 

15. Another Indictment was for not repairing of May's Bridge, and 
ir doth mot ſhew that the Bridge is in the Highway ; but to this Rol 
ſaid that the Indictment doth fay it is a 1 Bridge, and that / 
enough, and ir is needleſs to ſay it is in the Highway. Sty. 108. Tin, 
24 Car. B. R. The King v. Sir Henry Spiller. 1 

16. Another Exception was taken, that it did not fhew whether | 


Bridge was a Cart-Bridge, or a Horſe-Bridge, or à Foot-Bridge, 9 2 


. 
* p * * bs * Ee bn 3 09 1 by - I FP 4 
rn ... r WEI + +3 8 + $6 "7 4 


ſhall be preſented in the County, and no ſuch Pre 
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other Paſſage was over it; and for that Exception that Indictment was 
— 4 Sty. 108. Trin. 24 Car. B. R. The King v. Sir Henry 
iller. | LE. 
5 7. To a 3d Indictment for not repairing the ſame Bridge, this Ex- 
ion was taken, viz. Ir ſays that Sir H. S. was bound to repair the 
Bridge ratione Manerii, which cannot be good; but it ſhould be ration 
Tnuræ Manerii. Roll J. ſaid it ought to ſhe that he is Owner of the 
Manor, and altho' it do expreſs that he is bound to repair ratione Ma- 
nerii ſui, that is but Implication that he is to repair, and makes it not 
appear that he is poſſeſs d of the Manor, and upon this Exception was 
this Indictment quaſh'd. Sty. 108, 109. Trin. 24 Car. B. R. The King 
v. Sir Henry Spiller. 
18. To a 4th Indictment for not repairing the ſame Bridge this Ex- 
tion was taken, that there is no Addition of the County where Sir H. F. 
dwelt, as the Statute directs, and for this it was alſo quaſh'd. Sty. 109. 
Trin. 24 Car. The King v. Spiller. 
19. By 22 Car. 2. cap. 12. F. 4. all Defects 1 Repairs of Bridges c. See infra 4 
entment or Indidtment ſhall & 6 W. 
be removed by Certiorari or otherwiſe out of the County, till ſuch Preſentment 138 . 
or Indictment be traverſed, and Fudgment given thereupon. 82 
20. Information againſt the Inhabitants of the County of N. for not The Repor- 
repairing a Bridge, which, Time out of Mind, they have and ought to X* adds a 


repair. Tuo of the Inhabitants, in the Name of themſelves and of the reſt, 4 


plead that L. and other Perſons, Owners of Lands called Bridglands, ought dants did not 


to repair ratione Tenure, and traverſe that the Inhabitants had and ought plead Not 
&c. The Attorney-General replied that the Inhabirants ought, and guilty, — 
traverſed that L. &c. ought. The Detendants rejoined that L. &c. pe 3 = 
ought ; upon which they were at Iſſue; and Ex aſſenſu partium, it was _ and tra- 
tried at Bar by a Middleſex Jury by Conſent, and the — were verſed that 


found Guilty. 2 Lev. 112. Trin. 26 Car. 2. B. R. The King v. the In- 1 
habitants of Nottingham. Hic En. J. 
held they 


ought in this Caſe of a Bridge to do, ſo that if they ought not to do it, it might appear to the Court 
who elſe ought. 2dly, note a Traverſe upon a Traverſe, and the Iſſue juin'd upon the laſt Traverſe 
who ought to repair it; and yet the Defendants were four Guilty upon this Iſſue, joining it to the 
firſt Traverſe that they ought not to repair, and all this by Direction of Hale Ch. J. the reſt of the 
Juſtices conſenting. Ibid. — 3 Keb. 370. pl. 59. S. C. ſays that Verdict was for the King againſt L. 


21. If a Bridge be out of Repair, the Fuftices cannot ſet Rates upon 
the Perſons that are to repair it; but they muſt conſent to it themſelves. 
2 Mod. 8. Hill. 26 & 27 Car. 2. C. B. obiter, in Caſe of Curtis v. Da- 
venant. 

22. A. and others were indicted for not repairing of a Bridge, which 
it was alleged they were bound to repair, Ratione Tenure of ſuch 
Lands. A. pleaded, that he was not bound to repair Ratione Tenure, 
and found that he was. In Arreſt of Judgment it was ſaid, that the 
Verdict was not purſuant to the Indictment; for therein it is alleged 
that A. and others were bound to repair Ratione Tenure, and the Verdict 
is, that A. Ratione Tenure Ec. reparare debet Parietem predit?* Modo Es 
Forma, prout per Indictamentum prædictꝰ ſupponitur ; ſed non allocatur; 
for each of them may be bound to repair for their reſpective Lands, and 
they muſt get Contribution by the Writ De Onerand' pro Rata Portione. 


adly, It was ſaid, that it is Ratione Tenuræ, and not ſaid ſuæ, and this 


Was ſaid to be naught, and Noy 93. was cited; ſed non al locatur; for 
the Precedents are generally ſo. Vent. 331. Trin. 30 Car. 2. B. R. the 


King v. Sir Tho. Fanſhaw. | 
23, Information + the Inhabitants of Eſſex for not repairing a 
Bridge, in the ſeveral Pariſhes of H. and D. The 
for that by an 
Ingquiſition 


Stone Bridge, called 
Defendants plead, that they ought not to be charged 


— — 
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Inquiſition taken at Chelmsford, Auguſt the 3d, 26 Car. 2. before Sir M. H 
and J. and others, Fuſtices of Oyer and Terminer, it was preſented, that , 
certain Bridge, commonly called D. Bridge, lying &c. in Parochia de I) 
&ec. was then in Decay, and that Sir T. F. ought to repair it Ration, 7... 
nuræ; who pleaded, that he ought not to repair the ſaid Bridge Rati. 
one Feriurz, but that the Inhabitants of D. ought to repair it; upon 
Which a Trial was had, and the org ny that Sir T. ought to repair it 
and Fudgment againſt him; and the Defendants aver the Bridge to by the 
ſame, and that the Fudgment was ſtill in Force; and upon Demurrer it 
was objected, that the Bridge laid in the Information was in two pa. 
riſhes, (viz.) in H. and D. but the Bridge in the Defendant's Plea vas 
only in D. ſo it could not be the ſame Bridge; for Sir T. F. may be 
obliged to repair ſo much of the Bridge as was in D. and the County 
the other Part, which lies in H. and Judgment was given for the King, 
Raym. 384. Trin. 32 Car. 2. B. R. the King v. Inhabitants of Eſſex. 
24. In an Indictment (for not repairing a Bridge) againſt the County, 
one of the County may be a Witneſs. Arg. and per Dolben J. it was ſo in 
the Cafe of Peterborough Bridge. Vent. 351. Mich. 32 Car. 2. B. R. 
25. 58 6 N. & M. cap. 11. S. 6. If any Indidi ment be againſt 
any Perſon for not repairing Bridges Sc. and the Title to repair the ſame may 
come in Oueſtion, upon ſuch Suggeſtion, and Affidavit made thereof, a Cr. 
tiorari may be granted to remove the ſame in B. R. provided that the Parties 
proſecuting ſuch Certiorari fhall ind 2 Manucaptors to be bound in a Recqg- 
nixance, with Condition to try it at the next Aſſes Ec. 
He was Lord 26, Indictment againſt Detendant for not repairing of a certain Bridge 
2 5 &c. which he was bound to repair, Eo quod he was Dominus Manerii 
in Hertford. de la More. Holt Ch. J. ſaid, that a Man is not bound to repair a 
ſhire, which Bridge becauſe he has a Manor, or is Lord of a Manor; but it muſt 
Manor was be ſaid, that this is ſome Charge upon the Manor that can oblige the 
2 = Man to repair, and that only can be one of the two Ways; iſt. That 
repairing a be held the Manor by the Service of repairing the Bridge &c. that is, 
Publick Ratione Tenure, and this being a Charge upon the Poſſeſſion, is like any 
Bridge, and other Service for which the Tenant in Poſſeſſion is chargeable. Every 
3 the e Tenant in Poſſeſſion, bg, he but Tenant for Years, or at Will, is bound 
the Manor to repair, and immediately, upon Default of Repair, he is indictable. 
except the 2dly, The other way of Charge is by Preſcription, and then it mult be 
Copyholds, the Tertenant, and all thoſe, whoſe Eſtate he has, did uſe, and were 
were alien'd, hound to repair, and here you neither ſhew Tenure or Preſcription ; but 
4 as to charge to repair a Bridge, it will be well to ſay, that Omnes oc- 
Cur. that all cupatores &c. But where one goes to charge the Eſtate of another with 
the Aliences any thing for his own Benefit, he muſt either ſay, that he and all tboſ- 
kth uy af whoſe Eſtate &c. or at leaſt Omnes Terr Tenentes ; and here Judgment was 
"orion. ver Raid 3 Per Cur, J Mod, 54. Mich. 1 Ann. B. R. the Queen v. Bucknell. 


portion, yet 
the Queen 3 
might charge any of them with the whole, and let him have Contribution againſt the others; and tho 
the Lord had nothing but the Copy hold, yet foraſmuch as the Freehold thereof was in him, he was 
chargeable, and the rt * would direct the Information to be againſt all the Parties liable, but let 
him that is charged have his Remedy againſt the reſt; Per Cur, 7 Mod. 98. Mich. 1 Ann. B R. the 
Queen v. Bucknal ——2 Ld. Raym. 792. Trin. 1 Ann. S. C. ſays, this Cauſe was tried at Hertford 
Summer Aſſiſes, 1 Ann. before Holt Ch. J. who then held, that a Preſcription that the Lords of the 
Manor ought to repair the Bridge, without ſaying Ratione Tenurz, or Ratione Terræ, was good, be- 
cauſe (by him) the Manor might have been granted to be held by the Service of . Bridge 
before the Statute of v. Emptores Terrarum; or the King may make ſuch Grant at this Day, he not 
being bound by the ſaid Statute; and in Fading one may ſay that he is obliged as Lord of the Manor; 
but indeed, it is by reaſon of the Demeſnes of the Manor, and therefore if Part of the Demeſnes are 
granted to J. S. he will be obliged to contribute to the Repairs, but the Information or Indictment 
may be againſt any of them, and tho? it appears upon the Evidence that another is obliged alſo, yet 
the Defendant muſt be convicted; and ſo he was, tho* he proved upon the Evidence that others were 
obliged to repair as well as himſelf. ——Ibid. 804 Mich. 1 Ann. S. ol and Holt Ch. J. Mutata Opint- 
one ſaid, that tho the Defendant was Lord ofthe Manor, yet that was no Reaſon that he ſhou\dTepilr 
the Bridge, but that ſome E harge * to be ſhewn, as Ratione Tenurz, or by Preſcrip- 
tion. And that in ſuch Caſe, where a Man is obliged to repair a Bridge, his Tenant for Years, _ 
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in Poſſeſſion, will be obliged to do it, and if he fails he will be indictable for it, and all the other 


Judges being of the ſame Opinion, the Judgment was arreſted. 


5 1 Ann. Seſſ. 1. cap. 18. 8. 2. The Fuſtices of Peace ſhall, at their 


uarter Seſfions, have Power, upon Preſentment that any Bridge is out of 


ir, which by them.ought to be repaired, to aſſeſs upon every Place with= 
pos 0 3 as they uſually have been aſſeſſed t the Repair 
of Bridges, which Money ſhall ve collected by the Conſtables, or ſuch Perſons 
46 the Seſfrons hall appoint. | 

26. F. 3. Perſons negletfing to aſſeſs, collect, or pay the Money, ſpall 
forfeit 40 f. and every Treaſurer that jvall pay Money, except by Order of 
$S:/fhons, (pal forfeit 5 l. =D | | 

27. F. 4. No Fine for not repairing ſuch Bridges and Highways ſbali 
be returned into the Exchequer, but fhail be paid to the Treaſurer, and ap- 
plied by the ſaid F uſt ices towards the Building or repairing of ſuch Bridges 

ud Highways. | 
; 28. % ug All Matters concerniug repairing ſuch Bridges aud Highways 
fall be determined in the County, and not removed by Certiorari. 

29. . J. Perſous authorized by this Act may plead the General Iſſue, 
aud give this Act, and the 22 H 8. cap. 5. in Evidence, and if Fudgment 
be for them, they ſhall have double Coſts. 

30. H. 8. This Ad ſhall not diſcharge particular Perſons, Eftates or 
Places from Reparation. 

31. S.g. All Penalties upon this Act fhall be applied to repairing ebe 
ſaid Bridges and Highways. | 

32. K. 11. Cardiffe Bridge ſhall be reputed a Common Bridge, and be 
repaired by the County of Glamorgan. : 

K. 13. In all Informations or Indiffments, the Evidence of the In- 
habitants of the Town or County in which decayed Bridges or Highways lie, 
{ball be admitted. 

34. W. who was only a Tenant at Will, was indicted for permitting 
the Houſe in | his Poſſeſſion, adjoining to a Common Bridge, and which he 
ought to repair Ratione Tenuræ, to be ſo much out of Repair, that it was 
ready to fall on the Olicen s Suljelis paſſing over the ſaid Bridge &c. It was 
adjudged on a ſpecial Verdict, that he ought ro repair the Houſe fo 
that the Publick be not prejudiced by the want thereof, tho' he is not 
compellable to repair as to his Landlord ; the only Objection is, that 
he is not chargeable to repair Ratione Tenutæ; bur tho' that is impro- 
per, yet it ſhall be intended of the Poſſeſſion, and not of a Service, and 

udgment was given againſt the Deſendant. 2 Ed. Raym. Rep. 8 56. 
aſch. 2 Ann. the Queen v. Watſon. | 

35. In an Information for ſuſfering a common Bridge to be ruinous, 
which the Defendants by Tenure were bound to repair, it was re- 
olv'd, 1ſt, That it a Manor be held by the Service or Tenure of repairing a 
common Bridge or Highway, and that Manor atterwards comes to be di- 
vided into ſeveral Hands, every one of theſe Alienees, being Tenants of any 
Parcel, either of the Demeſnes or Services, /ball be liable to the whole 
charge, and are contributory among themſelves; and though the Lord 
of the Manor had, upon the ſeveral Alienations, agreed to diſcharge thoſe, 
that purchaſed ot him, as he 8 of ſuch Repairs, yet that ſhall not 
alter the Remedy for the Publick, but only bind the Lord and thoſe 
that claim under him ; asthe whole Manor, and every Part ot it in the 
Poſſeſſion of one Tenant, was once chargeable with the Reparation, ſo 
It ſhall remain notwithſtanding any Act of the Proprietor ; it ſhall not be 
in his Power to apportion the Charge whereby the Remedy for publick 
Benefit ſhould be made more difficult, or by Alienations to Perſons un- 
able to render it, in Reſpect of the Barts which ſhould come into ſuch 

ands, quite fruſtrate. 2dly, That though a Manor, ſubject ro ſuch 
charge, comes into the Hands of the Crown, yer the Duty upon it conti- 
e 4. E. nues, 
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nues, and any Perſon claiming afterwards under the Crown the whole Ma. 
nor, or any Part of it, Hall be liable to an Indictment or Information for 
want of due Repairs. 1 Salk. 358. pl. 5. Paſch. 3 Ann. B. R. Th, 
Queen v. Bucklugh (Dutcheſs of.) 

36. The County of W. was indicted for not repairing Lavcock. 
Bridge. They pleaded that the Village of Laycock ought to repair it 
It was proved in Evidence, that the Fuſtices at the Sefffons had made an Or. 
der upon the Village to repair it; hut the Court held that that was no Exi. 
dence; for the Fuſtices mig ht indict, but could not make an Ordir, and 
the County is liable, unleſs they can find a particular Perſon to charge. 
1 Salk. 359. pl. J. Mich. 3 Ann. B. R. The Queen v. the Inhabiranr 
of the County of Wilts. 
1 Salk. 359. 3). Indictment was for not repairing quendam communem Pontem tum 
pl. 8. The i quadam communi ſemita Pedeſtri &c. Per Holt Ch. J. the Word Cn. 
Sept, munis does not, ex Vi Termini, import that it is common to all the 
Trin. 4 Queen's Subjects, as it ought to do to maintain an Indictment. The 
Ann. S. C. Word Publicus, mentioned in a Precedent produced, is of wider Extent 
__— than Communis ; and it will be hard to underſtand the Word Communis 
for not re. to be univerſal to charge a Man's F reehold nor will the Conc luſion of 
pairing Oc- ad Nocumentum omnium Ligeorum Domini Regis illac tranſeun!” help it, if 
cidentalem ſo much be nor expreſsly charged in the Premiſſes; and not being (aid 
2 to whom it is common, it is very fit to ſee Precedents before we deter- 
tz, Pedali- mine it. 6 Mod. 255, 256. Mich. 3 Ann. B. R. The Queen v. Saintif. 
dimidium Pontis in communi ſemita. It was objected that the 22 H. 8. by which Juſtices of Peace 
have their Juriſdiction of Nuſances in Bridges, extends only to Bridges in the common Highway; and 
likewiſe that it ought to ſhew the Quantity, viz. ſo many Foot in Length, and ſo many in Breadth. 18 
anſwered that there may be Communis Strata, which is not the King's Highway, and yet the Jultices 
have Power over Nuſances in that Caſe not by virtue of the 22 H 8. but by the 1 E. 5, which give; 
Power of all Nuſances. The Court doubted as to the 1ſt Exception, and over-ruled the 2d, it being 
ſaid Dimidium ; but held that Pons pedalis did nor ſignify a Foot-Bridge, but a Bridge a Foot long; 
and fo reverſed the Judgment, being Pedalis for Pedeftris. — ——2 Ld. Raym. Rep. 1174. S. C. 4d. 
judged, and the former Judgment reverſed according to 1 Salk. 


38. The Court was moved for a Mandamus to the Juſtices of Peace 
for the County of Wilts, to make an Aſſeſſinent upon the Inhabitants of 
an Hundred in che County for the Reimburfing 2 of the Inhabitants of 
that Hundred, who, upon an Indidtment againit the Inhabitants of that 
Hundred for not repairing a Bridge within the ſaid Hundred, were dil- 
rrain'd to appear and defend the ſaid Indictment, and upon that Ac- 
count were near 30 l. out of Pocket. The Court retuſed to grant a Man- 
damus, becauſe the Juſtices had not a Power to make an Aſſeſſient for 
that Purpoſe, and ſaid it was an hard Caſe; but that no Remedy ws 

rovided therein. MS, Caſes, 67. Mich. 4 Geo. B. R. The Juſtices ot 

eace of Wiltthire. 

39. Upon a Motion made to diſcharge a Rule for an Information a. 
gainſt the Inhabitants of the County for not rapairing a Bridge, it was a. 
leged that the Pariſhioners of Mitcham in that County ought to repair it, 
which they had done Time out of Mind. It is true that Pariſh had ob- 
rained a Verdict againſt that County, but it was by Surpriſe ; for b) 
Certificates and other Records of the Seſſions, it will appear that this 
Pariſh ought to repair this Bridge, and that they had been fined tor 1 
repairing, and that they had acquieſced under that Charge many 
Years. It was inſiſted for the Pariſh, that admitting they had repair? 
this Bridge, yet if they were not obliged ſo to do, either by Preſcrip#t 
or Tenure, they ſhall nor always be liable. They cannot be obliged 
by Preſcription, becauſe the Inhabitants of this Pariſh are not 4 
Body Politick, and it is not pretended that they are obliged by 
Tenure; to which it was anſwered, that an Information again by 
County in General, was the only Way to try the Right; for thoug" this 
Parith might not be obliged to repair the Bridge, yer ſome other _ 


ut; 
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ns ad ſince the County is Prima facie to repair it, it is probable, 
2 the Information 10 exhibired againſt them, the Inhabitants of 
Mitcham to excuſe themſelves may ſhew who is obliged to repair; and 
the Court being of that Opinion, the Rule was made abſolute. 8 Mod. 
119, 120. Hill. 9 Geo. The King v. the Inhabitants of the County of 


Surry. 


For more of Bridges in General, ſee other Proper Titles. 


\| 


Bringing Money into Court. 


(A) In what Caſes, and at what Time. And 
Pleadings. 


1. EBF upon Bond. The Defendant pleaded a Tender at the Day, S. C. cited 
and Tout temps Priſt. The Plaintiff received the principal Sum in by Holt Ch. 


Court, and Fudgment to acquit the Defendant of the Sum received; but the * 
Plaintiff, to have Damages, alleged a Demand; to which the Deſendant 643 in Caſe 


demurr d, and had Judgment; for it the Plaintiff would have Damages, of Norn v. 
he ought not to have received the Money out of Court; for after a Judg- Ltwin, and 


ment, quod eat inde fine Die, no Iſſue ſhall be taken. Cro. J. 126. pl. 1 


13. Trin. 4 Jac. B. R. Harrold v. Clotworthy. Defendant 
- pleads Tout 

temps priſt, and brings the Money into Court, and concludes with a Prayer of Judgment as to the Da- 
mages, if the Plaintitf takes the Money out of Court, he muſt _ to all that the Defendant has ſaid, 
otherwiſe he ought not to take the Money out of Court; for a Man cannot proceed for Damages after 
he has barr'd himſelf from the having Judgment for the Principal, where the Damages are merely 
acceſſory, except in the Caſe of Ejectment, where the Term expires pending the Suit; but as to this 
Point the other three Judges ſeemed to doubt, and they gave no Opinion, but rather inclined to be of 
Opinion that the Avowry [which was the Cale there] was not abated by this raking of the Money our 
of Court. 2 Ld. Raym. Rep. 174 Trin. 1 Ann. in the Caſe of Burton v. Souter, in Aſſump- 
ſit, it was inſiſted, as in the Caſe of Horne v. Lewin (before,) that after accepting the Money the Plain- 
tiff could not proceed for Damages, and there Holt Ch. J. held ſtrongly his former Opinion. 


»- 


2. In an Avowry by the Bailift of A. for a Rent-Charge, the Defendant 
had Fudgment, and now A. deſired to try the Right; but the Court would 
not grant it without bringing the Money recovered 1aro Courr, and 
agree to bring no ad Deliverance to procraſtinate the Cauſe by W ither- 
nam &c, Keb. 142. pl. 29. Trin. 16 Car. 2. B. R. Searl v. Taylor. 

3. In an Action upon the Caſe for 3 Hogfheads of Vinegar and a Rund- 
let, Jones pray'd that he might deliver Money for the Rundlet, as was 
agreed, or as the Secondary ſhould tax, and that the Plainrtitt might go 

on for the reſt; and the Court ordered the Plaintiff to thew Cauſe why 
the Rundler ſhould not be ſtruck our, or he go on for the reſt at his 
Peril ; fo where the Cauſe of Action is really ſmall, in Compariſon to the 


ee. 2 Keb. 420. pl. 49. Mich, 20 Car. 2. B. KR. Brown v. 
elmes. | 


4. Money 
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5 | — 
Money brought into Court, in order to get an Iajuuctios again , 
Judgment on a Bond given by a Mother to her Son, (an Infant, and 
whom the and her after Husband had maintained tor ſeveral Years, and 
had paid a conſiderable Part of the Money) was delivered back again, on 
giving Security to pay what ſhould appear due for Principal and Intereſt 
and Satisfaction decreed to be acknowledged thereupon on the Record 
of the Judgment. Fin. Rep. 1. Mich. 25 Car. 2. Cook v. New, 

5. A. deviſed Lands to B. ſubject to a Proviſo for Payment of 299%] 
to Defendants within 3 Years after A.'s Death. B. brought the Money 
into Court. Decreed that the Lands be dic harged, and that the De fen. 
dants be at Liberty to take the Money out of Court. Fin. Rep. 61. 
Hill. 25 Car. 2. Ld. Willoughby v. Dixie. 

6. Portion and Intereſt deviſed on a Contingency of dying before 21 
and unmarried, decreed to be paid into Court tor the Benefit of a Here; 
Factus, according to the Will, in caſe of the Deviſee's Death. 2 Chan 
Rep. 150. 30 Car. 2. Bourne v. Tynt. 

Covenant on 7, In Covenant the Plainriit declared upon ſeveral Breaches, one whereof 
3 * was for not paying yl. according to the Covenant, twas moved for the De- 
ral Breaches ſendant that he might be admitted to bring 7 1. into Court, together 
were aſſign- with his Coſts hitherto &c. and that the Plaintiff might proceed for the 
ed; one was reſt if he thought ht; but the Motion was denied, becauſe the Plaintiff 
for Non- e had declared of other Breaches, and the Matter lay in Damages. Vent. 
Kar- io. 356. Mich. 33 Car. 2. B. R. Anon. 


ent. Mo- 
tion was 
made, that upon bringing in 101. into Court, it might be ſtruck out of the Declaration; but the Court 
denied it; for when it appears the Plaintiff has juſt Cauſe of Action for one Thing, they will not put him 
to try the reſt at Peril ot Coſts, 12 Mod. 95. Trin. 8 W. 3. Pawlet v. Heatfield. 

Northey moved to bring Money into Court upon a Covenant, and was refuſed. 12 Mod. 241. Mich. 
10 W. 3. Lawly v. Dibble. In Covenant for Payment of Money, Powell J. ſaid that rhe Court had 
granted it; but that in Covenant for Repairs they have denied it. 11 Mod. 240. pl. 12. Hill. 8 Ann. 
B. R. Anon. In Covenant for Non-payment of Rent, the Practice is to allow the bringing Maney 
into Court. Barnes's Notes in C. B. 198. Mich. 2 Geo 2. in a Note. 

Rule of bringing Money into Court was deny'd in Covenant; otherwiſe if Debt had been brought 
upon the Charter- Party. Cumb. 138. Mich. 1 W. & M. in B. R. Anon. 


8. A Scire Facias had iſſued out againſt the Tertenants on a Judgment, | 26 
and they had pleaded Ne unques Seiſie, and Iſſue found againſt them, and vi 
Judgment for the Plaintiff It was moved that the Elegit might be floppd P] 
on bringing the on into Court; for if the Elegit were taken out and no 
the Lands extended, we might have the Lands diſcharged by Scire Fa- A 


cias, and bringing the Money into Court; and it was granted. The 
like Motion was lately granted in C. B. Comb. 169. Mich. 1 W. & 
M. in B. R. Anon. : | 
But was al- 9. In Ejectment tor Non-payment of Rent, the Court denied to ſtop bri 
2 , the Ejectment on bringing in the Arrears. Cumb. 255. Paſch. 6 W. & 
neu Lese, M. in B. R. Harding v. Brook. 
and ſealing 
a Counterpart, 2 Salk. 597. in pl. 3. cites Mich. 8 W. z. B. R. Downes v. Turner. 


S. P. But the 10. Levins moved, that on Payment of 10 8. into Court, ſo much 
Way is to might be ſtruck out of the Declaration; but it appearing to be in a Caſe 


_ the upon an Indebiratus Aſſumpſit and Quantum Meruit, the Court ſaid he 
mploying, . . | n 
and that he Might do it as to the Iadebitatus Aſump/it, but * not as to the Quant un 
deſerved of Meruit. Cumb. 264. Trin. 6 W. & M. 43, R. Anon. ; 
fo much, an | | 1 
to plead a Tender thereof ; for then the Plaintiff may reply that he deſerved more, and ſo come to Iſſue; 
but becauſe in moſt Declarations there are Quantum Meruits, even in an Indebitat. Aſſ. there it 7:4) 
brouzht in upon an Indebitat. Count, and that will affect the other, and ſo it was done; per Holt Ch.. 
12 Mod. 614 Hill. 13 W. 3. Anon. i 

The Court granted it as to the [ndebitatus Aſſumpſit, but refuſed it as to the Pnantum Mernit ; and the fer ; 
Court ſaid that ſuch Motion had been ſometimes obtained, where a Quantum Meruir and [ndehitats* 


were joined together, yt regularly they ought not to be granted on a Quantum Meruit; for c pr 


TY 
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_— Man deſerves till be be tried. 12 Mod. 184. Paſch. 10 W. 3. Smith v. obnſon.—— Comb 
5 5.5 Paſch. 4 ac. B. R. Anon * 2 dalk. 5 ; Y i 


5 97. in pl. 3. cites Hill. 8 W. z. accordingly, 
But twas allow'd afterwards Paſch. 5 Ann. B. R. Ibid. 


1. In EjeFment brought on Forfeitare of a Leaſe for Non- payment 0 
og it So Leſſee will make Oath dre Leaſe 15 not — 
bring all Arrears into Court, the Court will nor compell him to plead 
on the common Rule. Cumb. 299. Mich. 6 W. & M. in B. R. Anon. 

12. By Holt Ch. J. where the Plea is to the Damages, you cannot In Troviy for 
bring Money into Court ; otherwiſe where the Plea is zo the Ground of CO 4 Er- 
the Action, as Non-aſſumplit. It may be allowed in 7rover where you 10% 4 
bring the Goods in Specie into Court, but rarely where only Part of damnum of 
them ate brought in. Cumb. 357. Hill. 8 W. 3. B. R. 


urman v. 10 l. A 
Shepherd. otion was 


| made, that 
upon 4 I. into Court it might be ſtruck out of the Declaration. 5 
has 


ES 06. IO | Holt, This Practice in AC- 
2 en brought in within few Years, and has been only allowed, becauſe Payment 
the 


oes to 
ſſue; but in Trover it goes only to the Damages. It may be the Plaintiff has good Cauſe f Action 
for Part, and a probable Cauſe for the Reſidue ; now 1t would be hard to ſtrike out his certain Cauſe, and 
put him to his probable Cauſe at the Peril of Coſts. 12 Mod. go. Hill. 7 W. 3. Burman v. Sheppherd. 


13. In Debt on Bond, Defendant muſt bring in the whole Penalty, or But Ibid. 


the Court will not ſtay Proceedings. 2 Salk. 597. in pl. 3. cites Hill. 9 The Repor- 
W. 3. B. R. ter ſays ĩt 


ſeems it can- 


| not be with- 
out bringing in the whole Money ; if the Parties diſpute the Quantum, and there is a Diſpute how 
much is due, it cannot be referred. Trin. 11 W. 3. B. R. 


14. Where an Account- reuder is brought, if the Defendant will plead 
Plene computavit, and offer to bring the Money into Court, that will ſig- 
nify nothing; for that iz a Trial upon an Action of Account the Fury 
have nothing to do, unleſs an Account ſtated be proved; but an Account 
muſt be before Auditors; tor they are the Judges and not the Jury, L. 
P. R. 3 1. cites Paſch. 9 W. 3. B. R. 

15. A Rent-charge was granted to J. S. out of Lands which were de- 
miſed to ſeveral Undertenants. The Grantee of the Rent diftrained upon 
them all for one half Tear's Rent-arrear. The Tenants bring ſeveral Reple- 
vins, The Avowant makes the ſame Avowry againſt them all. The 
Plaintiffs in Bar of the Avowry, plead a Tender with Profert in Curia. And 
now it was moved, that the Bringing in oxe Sum ſhould ſerve for all the 3 
Avowries, they being for the ſame Rent-arrear ; and the Motion was 


3 Ex Relatione m'ri Jacob. Ld. Raym. Rep. 429. Hill. 10 
3. Anon, | 

16. In Replevin, Defendant avows 5 Rent, and Plaintiff admitted to 
bring it into Court. 2 Salk. 597. in pl. 3. Hill. 10 W. 3. B. R. Anon. 


17. In Debt for Rent, it was moved to bring ſo much Money into Defendant 


Court; and Holt Ch.]. thenghs it hard, and faid he remembred the 2 10 Pay 
Beginning of theſe Motions ; the firſt was to bring in Principal and Ins Court. . 


on a Bond; after that it came to an Indebitarus Aſſumpſit. It has Debs jor 
been done in Debt for Rent, but not ſo freely; we do it in Ejectmeut on Rent, and 
2 ſpecial Reaſon, viz. becauſe that Action ſubliſts entirely upon the lead Nil 


* of the Court. 2 Salk. 597. cites it as by Holt Ch. J. Paſch, x: debet; Per 


© Cur. be it ſo, 
, 3. B. R. tis Common 
| Practice. 
| Barnes's Notes in C. B. 195 Trin 5 & 8 G. 2. Dixon v. Allen. 
In or Rent, Rule to ſhew Cauſe why Detendant ſhould not bring Money into Court upon the 
Wiser ule, -and plead Nil debet, made abſolute. Barnes's Notes in C. B. 1 
v. Daman, 


98. Mich. 12 Geo. 2, 
Ibid. cites Trin. & 8 Geo, 2. Dixon v. Allen, 8. P. | 


18. An Afion was brought by the Plaintiff againſt the Defendant, 
for 1001, won upon a Wager, that the Peace would not be concluded b 
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ſuch a Day. Aſter the Rules for pleading were out, it was moved, that 
upon the Bringing in of 1001. into Court, and upon Pay ment of Coſts 
the Plaintiff might proceed at his Peril; for the Diſpute was only whether 
the Plaintiff ſhould have Intereſt or not? And per Holt Ch. J. Intereſt i; 
never given by the Jury in ſuch Caſe in the Damages. Ruled, that the 
Defendant ſhould ſhew Cauſe &c. Ld. Raym. Rep. 398, 399. Mich, ;, 
W. 3. Medena v. Kilder. | 
In Replevin, 19. In a Plea of Tender of Rent in Replevin in Bar, the Money ought 
the bringing not to be brought into Court. In Debt on à Bond, there may be a Projer: 
the Money to fave Damages, becauſe there the Money is the Thing in Demand but 


into Court js ' 2 
ſuperffuons in it cannot be in an Avowry to a Replevin, becauſe the Avowry is to juſ- 
Caſe of an tify the taking the Cattle; and whether the Money is paid or not, is not 


Avowry; the Queſtion. But it the Diſtreſs was rightfully taken, the Avopant 
for te ſt have a Return; if wrongfully, he muſt anſwer the Plaintiff's Da- 


oney is not Mu . . 
gon $f) mages. 2 Salk. 584. Hill. 12 W. 3. B. R. Horn v. Lewin. 

but the Re- 

plevin is for the Goods. 12 Mod. 3 52. Horn v. Luines. Ld. Raym. Rep. 639. S. C. and Ibia. 
643. 644. S. P. per tot. Cur. And they all held that the Bar to the Avowry was ill pleaded, iſt, be- 
cauſe it is pleaded with a Paratus, where it ought to be pleaded with an Obtulit &c. 2dly, becauſe it i; 
pleaded in Bar, where it ought ro be pleaded only in Excuſe of Damages; but if the Tender had been 
well pleaded, it would have chaſed the Avowant to ſhew a Demand, to intitle him to the Diſtreſs, But 
here the Plea in Bar not amounting to a Tender, it is ill; and therefore the bringing in of the Money 
and the taking of it out, is ſuperfluous. And Judgment ſhall be upon the Avowry for a Returny 


Habendo ; and Judgment was given for the Avowant accordingly. 


In Trover, 26. It was moved that the Defendant in Trover after Declaration, 
893 might bring the Thing itſelf and deliver it to the Plaintiff, 4:4 Gould 
to bring a J. {aid he had known it often done; otherwiſe where he would dender 

the Value; for Defendant ſhall not fer a Value upon the Plaintitt's Goods; 


ſote into 


Court. Mr. and a Motion was granted. 12 Mod. 397. Paſch. 12 W. 3. Farrel“ 


Serj. Darnell Caſe. 


declared he OR 
had moved for and obtained a Rule to bring into Court 2 Fouls in one Term, and the next Term x 


Spare-rib of Pork, or Money in lieu there; Mr. Secondary Thomſon remembred a Motion to bring ina Be! 
in Trover, and ſeveral other Inſtances were given. The Court thought it as reaſonable that Goods, 
or their Value, ſhould be brought into Court in Action of Trover, as Money in an Aſſumpſit, and made 


a Rule accordingly. Rep. of Pract. in C. B. 59. Mich, 4 Geo. 2. Tuney v. Clarke. 


21. It was moved to bring ſo much Money into Court, to have it ſtruck 
out of the Declaration. Now the Courſe is upon bringing Money into 
Court to pay Coſts ſo far, if the Plaintiff will take it out; but if it be 
ſuch an Action in which the Defendant may plead Tender in Bar of Cifts, 
and that the Plaintiff, to ouſt him of that Benefit, would rep!y a ſpecis! 
Capias teſted of a Term antecedent to the Principal, all this may be opened 
and ſettled on Motion; per Cur. 12 Mod. 633. Hill. 13 W. 3. Anon. 

22. Note, The Court will never give Leave to bring Principal and 

Intereſt into Court, and ſtay Proceedings upon a Bond, when the Suit 

is upon a Counter-bend, or when there is any Pretence of a collateral Are 

ment. 12 Mod. 598. Mich. 13 W. 3. Coke v. Heathcor. = 

| 23. Till Bail put in, one is not in Court to move to bring in Princi- 
pal, Intereſt and Cofts. 7 Mod. 140. Hill. 1 Ann. B. R. Anon. 

24. In an Action of Debt brought upon Articles, Holt Ch. J. fil 
he never knew Money brought into Court and ſtruck out of the Declars 

tion in Debt, though it had been done on a Bond with Condition in Dei 
for Rent; and he ſaid he had known it done in Replevin, where the Dij- 
treſs was for Rent. J Mod. 141. Hill. Ann. B. R. Anon. 
235. Money has been brought into Court and ſtruck out of the Declafa- 
tion in a Mutuatus eſt; Per Holt Ch. J. who ſaid that the firſt Motion 
ever made for bringing Money into Court upon a Mutuatus was made bf 
Levins in Keeling's Time. 7 Mod. 141. Hill, 1 Ann. B. R. obiter. 


26. Ai 
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26. After Fudgment in Debt on Bond, the Court will not make a Rule 

upon a Plaintiff to take his Principal, Intereſt, and Coſts; and held, 

that in ſuch Caſe Plaintiff ought to have his full Coſts out of the Penal- 

ty. „Mod. 114. Mich. 1 Ann. B. R. Le Sage v. Pere. 

27, In Trover for a Horſe, it was moved to bring the Saddle and 

Bridle into Court, but denied. 2 Salk. 597. 2 Ann. B. R. cites the Caſe 

of Wilcocks the Attorney. | 
28. Money ought not to be brought into Court to have it ſtruck out Per Holt 


of the Declaration where an Executor is Plaintiff, but you may plead a Ch. J. at 
we | the Sittings 

Tender, & Touts Temps Priſt; Per Cur. ſaid to be ſettled here on De- in Guildhall, 
bate, 6 Mod. 29. Mich. 2 Ann. B. R. Anon. in an Action 
| yy an Admi- 
niſtrator. The Defendant cannot bring Money into Court, becauſe the Adminiſtrator is not by Law 
to pay Coſts; And Paſch, 5 Ann B. R. in Gregg's Caſe, an Action was brought by an Executor, for 
Money due to his Teſtator for Law Buſineſs done by him, it was moved to bring ſo much Money into 
Court, but denied. 2 Salk. 596. pl. 3. Paſch. 5 Ann. B. R. Gregg's Caſe. 
Upon the common Motion to bring Princital, Intereſt, and Coſts into Court, and refer to Prothonotary, 
the Court refuſed to grant the Rule, the Plaintiff being an Executor, but ſaid, the Plaintift might be 
willing to accept the Debr and Coſts, and therefore they would grant a Rule to ſhew Cauſe. Barnes's 
Notes in C. B. 195. Hill 6 Geo. 2. Bryan v. Holloway. | 

It was moved todiſcharge a Rule to pay Money into Court; which was drawn up in common Form, 
without diſtinguiſhing that Plaintiffs ſued as Adminiſtrators, and the Motion was granted. Barnes's 
Notes in C. B. 195. Hill. 8 Geo. 2 Satterthwaite, and his Wife Adminiſtratrix, v. Watford. 


29. In Debt on a Fudgment, the Court will not ſtay Proceedings on 
Motion upon Payment of Principal, Intereſt, and Coſts, as they will 
upon Debt upon Bond. 6 Mod. 60. Mich. 2 Ann. B. K. Burridge v. 

Forteſcue. 

30. Motion before Plea to bring Money into Court, and have it ſtruck 
out of the Declaration, was denied. 6 Mod. 153. Paſch. 3 Ann. B. R. 

Anon. a 

31. 405 Aun. cap. 16. F. 13. Pending an Action on Bond, the Defen- 
dant may bring in Principal, Intereſt, and Caſts in Law and Equity, and 
then the Court ſball give Fudgment to diſcharge the Defendant. 

32. Covenant and Breach tor Non-payment of Rent, and for not repairing 
&c. It was moved, to bring in ſo much tor the Rent, and as to the 
other Breach, that the Plainritf might proceed as he thought fit; and per 
Trevor, all the Judges have agreed, (tor he put the Caſe to Holt Ch. 
J) chat it is but reaſonable to allow it; that it does not differ from Debt 

tor Rent; for tho? it be Covenant, yer it is a Covenant for Payment of 
a Sum certain. The ſame Diverſity Was taken between Covenant for a 

dum certain, and a Thing uncertain ; Per Holt Ch. J. Hill. W. 3. B. R. 
ſaying it did not differ from an IndebitatusAſſumpſit. And Trin. 12 W. 
3. B. R. ſame Rule. 2 Salk, 596. in pl. 3. Paſch. 5 Ann. B. R. 
Gregg's Caſe. 4 

33. In an Action brought upon a Policy of Inſurance, it was moved for 
Leave to bring 151. into Court, being as much as they thought their 
Average of the Damage came to, (the Gbods not being loft, but only da- 
maged ) and ſo the Plaintiff to proceed upon Peril of Coits ; Per Powell 
J the Motion cannot be granted, tho we have granted it in a Quan- 
tum Meruit, and alſo in —* tor Payment ot Money; but in Co- 
venant for Repairs we have denied it, and ſo we muſt here, 11 Mod. 
270. pl. 12. Hill. 8 Ann. B. R. Anon. 

34. In an Action againſt an Executor, he paid Money into Court upon 
the common Rule, and on the Trial, the Plaintiff being nonſuited, the 
Executor moved that hemight have the Money out of Court, and granted, be- 
cauſe he being Executor was unacquainred with the Affairs of his Teſta- 
tor, and mig ht not know whether the Teſtator oed the Plaintiff” any Money 
or not; but where the Defendant is neither Executor nor Adminiſtrator, 
altho the Plaintiff be nonſuited, or a Verdict tor the Defendant, the 
Plaintiff ſhall have che Money out of Court, becauſe the a 
| rings 
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brings it in as knowing, and being conſcious that be owes the Plains; 
ſo — Rep. of Pra in C. B. 5. Mich. 11 Ann. Anon. arif 
38. A. by Marriage Articles was to pay Sol ar $1. per Ann. till all 
id, and in failure of Payment of any 51. then he was to pay the whole, 


Per. Car. the Power given to the Court by the Statute, is to - all 
e all 


Proceedings on Payment of all that is due, and in the principal Ca 

the 501. is due, and no Part of it is a Penalty, but only the Defendant 
by he Condition of theſe Articles, had time for the Payment of the Mo- 
ne 1 Parcels, as therein directed, which he has loſt the Benefit of 
8 M . 56. Trin. ) Geo. 1. Anon. . | 

36. The Court will not compel a Creditor by Judgment to accept 2 
leſs Sum than is due on the Judgment, on Account of any former indepnite 
Payments, when there were other Accounts depending between the Parties 
unleſs the Defendant will conſent to bring in all that is due to the 
Plaintiff, 8 Mod. 236. Paſch. 10 Geo. 1. Anon. 

37. In Replevin Defendant A uſtified the 7aking the Cattle Damage fea- 
ſant, and now moved to ſtay Proceedings on bringing into Court what 
was due, with Coſts; Per Cur. If you bring in what is due on the Re- 
plevin-Bond Proceedings ſhall be ſtay d, bur if it is to ſtay Proceedings 
on Payment of what is due for Damages it ſhall not be granted, becauſe 
the Court has no Rule to guide them in ſuch Caſe ; but ir is otherwiſe 
for Rent, for that is certain. 8 Mod. 379. Trin. 11 Geo. 1. Anon. 

38. In Action of Covenant in Articles of Agreement, wherein Defen. 
dant covenanted to find Diet and Lodging for Plaintiff for a Year, or to 
pay him 10 l. the Defendant, on Affidavit that there was not above 10]. 
due, moved to bring it into Court, and that the Plaintiff might proceed 
at his Peril. The Court would not aſcertain what was due tor Diet and 
Lodging, but becauſe the Agreement was in the Disjunctive, to find Dia 
and Lodging, or to pay 101. a Rule was made that Defendant might bring 
the Money into Court. 8 Mod. 305. Mich. 11 Geo. 1. Savil v. Snell. 

39. A Motion to bring 1001. into Court, the Defendant ſuggeſting 
that the EjefFment was brought for Nonpayment of a Fine, and for letting 
a Leaſe, contrary to the Cuſtom of a Manor, and therefore he propoſed to 
bring in the 100 l. to anſwer the Fine, and that the Leſſor of the Plain- 
tiff thould proceed at his Peril for the Forfeiture in reſpect to the Leaſe 
ſappoſed to be ler contrary to the Cuſtom of the Manor, but the Court 
denied the Motion; for tho it can be no Diſadvantage to a Leflor to ſtay 
Proceedings on A, «gar of his Rent and Coſts, yet the granting this 
Motion may probably give the Defendant ſuch an Advantage over the 


Leſſors, who have brought this Ejectment for a juſt Cauſe, as may do 


1 Geo. 2. Rocks v. 


them Injuſtice. Rep. of Pract. in C. B. 42. Hil 
Ateaſe, ex Dimiſſ Dom. Briſcoe vid. & 4. | 

40. On a Rule to ſhew Cauſe why 88. ſhould not be brought into 
Court, and ſtruck out of the Declaration. It was moved, that this was 
a Quantum meruit for uſing a Chaiſe bird of another, ill; and that 
the Court had never gone ſo far as to allow of theſe Motions in ſuch Ca- 
ſes; for, at this Rate, they might come, in Time, to allow of them in 
Battery and Treſpaſs &c. It is true indeed, it was anſwered, that in 


general Quantum Meruits for the Hire of a Chaiſe &c. the Court does 


grant them, and the Court agreed to this Difference; and the Ch. J. fai 
that this Rule was firſt made in my Ld. Ch. J. Kelynge's Time, 
the Reaſon of it he ſaid was, for the Difficulty of pleading a Tender; 
accordingly they diſcharged the Rule in this Cale Barnard, Rep. in 
B. R. 25, 26. Mich. 1 Geo. 2. White v. Woodhouſe. 

41. The Plaintiff had declared for 3 s. 2 d. Haf- penny for Rent, and 
975. upon a Mutuatus. It was moved, that there was no Colour, that 
any more was due than the 3 8. 2d. Halt-penny, and the 95 8. was only 
added to make a Cauſe of it in this Court; and that if this * wry 
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Jed, it would lead to a great deal of Oppreſſion; and therefore he 
moy'd, chat bringing in ze Money due upon the firft Count with 
Coſts, P ings might be ſtay'd. The Court ſaid, chat they had 
never gone ſo tar as to allow Money to be brought upon one Count ; but 
however as this was ſuch a Piece of Evaſion, the Court made a Rule to 
ew Cauſe. Barnard. Rep. in B. R. 180. Trin. 2 Geo. 2. Bellow v. 


7 An Action of Aſault and for taking away 15s. moved to bring the 
Sailing into Court, and Plaintiff to proceed at His Peril for the Keſi- 
due; and a Rule made to ſhew Cauſe, But Quere, whether it was 
ever made abſolute, or oppoſed? Rep. of Pract. in C. B. 46. Trin. 2 
Geo. 2. Smith v. Dobby. 

43. Debt was brought upon a Bond of 200 J. the Defendant had ſeveral 
Demands likewiſe upon the Plaintiff, fo that upon the Balance, there was 
but 25 l. M*. L upon which it was moved, that he might bring the 
Kalance into Court, and ſaid he thought this within the Meaning of 
the late Statute. But per Cur, the Statute had preſcribed only 2 par- 
ticular Ways of Proceeding ; one by pleading the Matter of Account 
ſpecially ; the other by giving the ſpecial Matter in Evidence upon the 
ral Iſſue, and ſaid they could not allow of any other Way of Pro- 
ceeding, and accordingly refuſed the Motion. Barnard. Rep. in B. R. 
214. Mich. 3 Geo. 2. Anon. | | 

In Debt upon an oy for Goods boughr, where the Party had 
declared according to the Cuſtom of the City of London, and which was re- 
moved up here by Habeas Corpus; it was moved, that Money might 
be brought into Court and be ſtruck out of the Declaration, and this was 
likened to the Caſe of an Indebitatus Aſſumpſit; accordingly the Court 
made a Rule to ſhew Cauſe. Barnard. Rep. in B. R. 420. Kall. 

2. Lepege v. Pompy lion. : 

45. In an Action of Treſpaſs brought for the mean Profits ; after a Re- 

in Ejetment, it was moved to bring the Money into Court, and 
chat it might be ſtruck out of che Declaration. Bur the Court ſaid this 
was an Aion founded upon a Tort, and therefore refuſed the Motion. 
Barnard, Rep. in B. R. 368. Mich. 4 Geo. 2. Chairman v. Edwards. 

46. In Cafe for Dilapidations, it was moved, that Money might be 
brought into Court and ftruck our of the Declaration. Bur Page |. ſaid 
theſe Motions are never granted where the Damages are ſo very uncer- 
tain, and therefore never allowed in Covenant for Want of Repairs ; he 
fd too, that formerly theſe Motions he has known retuſed even in 
Quantum Meruits. Accordingly (the Ch. J. abſent) the Court thought 

not to make any Rule, 2 Barnard. Rep. in B. R. 4. Trin. 5 
= ph Squire v. Archer. | CAD ot 7 
47. Per Cur. Money may be paid into Court upon the Common Rule, 
alter Rule to plead is out, at any Time before Plea phaded. Barnes's Notes 
in C B. 194. Mich. 6 Geo. 2. Anon. | 

. pets ndant broughe Money into Court upon the common Rule 
(Plainriff to the ſame) and pleaded the general Iſſue. Plain- 
tit joined and delivered the Iſſue Book, with Notice of Trial. Plain- 
tif did got proceed father, but moved to have the Money out of Court, 
wich "Cofs to the Time of bringing the Money into tbe Court; which was 
ordered upon Plaintiff's Payment of Co/ts to Defendant ſubſequent to the 
Lime of bringing the Money into Court. 's Notes in C. 1. 195, 196. 

| r fo | 4 ; "© 
| 1 was paid into rt by Defend the common 
Rule ; and! laintit?; roceeded to 'Trial, and — Apaber Sum thas 
1 paid into Court. Moved in the Treaſury, that Defendant might have 


d Money out of Court towards his Coſts ; and ordered heari 
de Arora W s Coſts ; and order 1 earing 


1 1 SEES 


4 G So. In 


4 Geo. 


Rornies on both ſides, Barnes's Notes in C. B. 196. Hill. 8 Geo. 


Noy 110. in fændant pleaded Payment 20 fl. at the Day, and that he offered 20 6. N. 


Sum, Defen- Quod nota ; for he has 8 it by Matter of Record, and taken the 
_ — xher Iſſue at his Peril. Br. Tout temps &c. pl. 3a. cites 21 E. 4. 25. 
er : | 8 f 
the Day and Place, Plaintiff takes Ive on the Tender &c, which is found againſt him; and now he 
to have the out of Court, but it was denied ; for he has Joſt that rf by taking 1 4 
the Tender, and that he was too Covetous, and by ſceking to gain all, be has all. ty. 388. 


298 Bringing Money into Court, 

Rep. t 50. In Nover, it was moved for Defendant to bring the Good s ſpeci fu 
2 _ ol in the Declaration into Court; but the Goods being ponderous, 5 15 
SC. ruled tion was denied ; Per Cur. Let the Plaintiff ſhew Cauſe why he ſhould 
accordingly, not conſent to accept the Goods and Coſts. Barnes's Notes in C. B. 197 
they being Trin. 10 G. 2. Cooke v. Holgate. ; 


many Houſe- 


hold Goods; and ſays ſuch Motion was denied Hill. 6 Geo. 2. Watkinſon v. Cockſhott. 


» 
* 


$51.” A Rule to pay 1I. 118. 6 d. into Court was diſcharged, the 
Money. not havin paid in till after Plea pleaded. Barnes's Notes 
in C. B. 198. Hill. 11 Geo, 2. Straphon v. Thompſon. 
Rep. of 52. Per Cur. Money cannot be brought in after regular udgnent. 


1 in Barnes's'Notes in C. B. 198. Mich. 12 Geo. 2. Burgeſs v. Pollamounter 


Hill. 6 Geo. 2. Spring v. Bilſon, S. P. accordingly. ; 


* 
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(8) In what Caſes it ſhall be delivered to the Plaintiff 
. or re: delivered to the Defendant. 


* 
- 


I: Debt, the Defendant ſaid as to parcel that he has been aiuuy; 


ready to pay, and yet is, and brought the Money into Court, and t 
the pleaded in Bar; the Plaintiff pleaded in Eftoppel to the ſaying that 
he has been always ready,&c. for he imparFd the laſt Term. Judgment if he 
ſhall be received to ſay, that always ready &c. And per Panby, the 
Plaintiff ſhall not have the Money here, till the other Iſſue be tried, 
and this by Reaſon that the Damages ſhall not yer be tried ; but per 
Briſot, he may have Judgment of his Debt of this Parcel, and his 
mages, and ceſſet Executio; for thoſe may be well aſſeſſed by the Court 
as to this Parcel, but the Plaintiff ſhall not have it till the other Iſſue be 
tried, by Reaſon that the Coſts are entire, which cannot be taxed till 
the other Iſſue be tried; and when the Plaintiff pleaded the Eſtoppel 
above, the Defendant pray d to re-have his Money again. And per 
Priſot, he ſhall .re-have it, Quod non fuit conceſſum; tor he has con- 
feſſed of this Part. And, by him, if the Plaintiff will relinquiſh the 
Eſtappel, he ſhall have Livery of the Money without Damages and 
Cofts ; and the Plaintiff after relinquiſhed the Eſtoppel, by which the 
1 was delivered to him. Br. Touts temps &c. pl. 22. cites 36 
6. 13. | * | 
S. C. cited 2. Debt upon an Obligation of 107. to pay 405.. ſuch a Day. The De- 


+ >. $6” wo 


Caſe of due there the ſame Day, and that the Plaintiff refuſed it, and that he has 
Rap end. 1338 ready Fe. and yet is, 2 Money in Court ; and 
where the the Plaintiff tendered to aver that be did nat tender the 20 s. at the Dy; 
Caſe was and per Cur. now the Defendant. ſhall have the Money again, and ſo he 
3 of oa had; and if the Iſſue be found for the Plaintiff, the Obligation is for- 
pay a lh Heited; and if it be found for rhe Defendant, the Plaintiff has loſt his 20. 


ot 8 
arm 5 1 + 


Mich. 1653. B. R. Benskin v. Herick. S. FF. - 
Defendant 8 ut 10 1. into Court, and had it ſtruck out of the Declaration, afterwards the * 

tift ſuffered a Nonſuit; and the Queſtion was, whether he ſhould be allowed to take this Mone) 11 
r Car. he ſhall; for ſo much the Defendant bas admitted to be due, Nen he has actually pal | 

im; and if the Cauſe had gone on to Trial, there muſt have been a Verdict tor the Plaintiff 2 


* 
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reg ſor this is admitted to be due, and * down as the Plaintiff's 
much, paid into Court by Woof Tender. If a Man pleads a Tender and uncore Prift, and pays the 
into Court, and che Plaintiff takes Iſſue on the Tender, and it is found againſt him, the 


: 4 | b r 
puny rf have the Money. 2 Salk. 597. pl. 4. Mich. 9 Ann. B. K. Elliot v. Callow; Cites Sty. 389. 


1 


Money, otherwiſe perhaps of 


= 
K 7. 


1 Money being brought into Court on the common Rule, and the 
Plaintiff _ ; the Defendant moved to have the Money out of 
the Court, but the Motion was denied ; for he paid it into Court, as 
wing, and being conſcious that he owed the Plaintiff ſo much, and 
therefore the Plaintiff ſhall have it. Rep. of Prat. in C. B. 36. Trin. 
13 Geo. 1. Lane & al' v. Wilkinſon. _ «ot 

4 An Order was made by the Ch. J. at his Chambers, that Proceed- 
ings upon the Bail Bond ſhould be ſtay d upon paying 171. into Court. 
Fur Services had been given of this Rule, and yer the Plaintiff would 
not. take the Money, It was moved, that the Money may be te-paid ; 
ſor that there muſt be a reaſonable Time in which the Plaintiff muſt. be 
bound. to take it, and accordingly the Court made a Rule, that the 
laintiff ſhould t it within a Week, Barnard. Rep. in B. R. 13, 


ria, 2 Geo. 2. Parker v. Stephens. a bY 13 
3. 638. being brought into Court upon the common Rule, and Verdict 
for the Defendant, upon Motion in the Treaſury, and hearing the At- 
Tornics on both Sides, it was ordered, that the Defendant /pould have the 
Money out of Court in Part of his Coſts. Rep. of Pratt. in C. B. 54. Trin. 
2& 3 Geo. 2. Rathbone v. Stedman. 
12 was made, upon an Affidavit that the Defendant was dead, 
that 10 I. formerly paid into Court upon the common Rule, might be 
peil gut to bis Executors, but denied per Cur, Barnes's Notes in C. B. 
194 Mich. 6 Geo. 2. — 1 v. Drew. 
1, The Plaintiff being dead, the Defendant moved to have 10 l. out 8 C. and the 
of Court, but it was objected, that it belonged to the Plaintiff's Execu. Court were 


tor. Atter hearing Counſel on both Sides, a Rule was made, that the 4 . 


- 


Plaintiff's Executor ſbould bring a new Action, and in the mean time all ney bei 
New ſhould mp Rep. ol Prack. in C. B. 129. Paſch, 9 Geo. 2. Grobe pal lats 
| v. Martin. , wh Þ bo PIN =” a 1 , \ 


Court far 
1 | * #} #29 Amos. 5 1 Plaintiff's p 
Vieowg t not to be paid back to Defendant, The Court have not gone ſo far as to order Payment 
to. Executor, but it ſcems reaſonable, it the Executor be willing to accept the Money paid 
into Court, and after Trial it 1s plain Executor is intitled to the Money paid into Court, tho! a fmaller 
dam be recovered; had Plaintiff liv'd, and refuſed to accept the Money paid into Court, and been non- 
's 


= — the 1 yet — ap not = rw ont of — — being in- 
reto in all Events, as determined in Lane and Wilkinſbn's Caſe. Barnes's in C. B. 196 
199. Eafter, 9 Geo. 2. Crockay v. Martin, n 1 ber 0 
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2. It was moved to bring Money into Court, and that they migh, 
lead Now Aſſumpſit infra ſex Annos ; but the Court ſaid, they never al. 
5 theſe Motions, but upon pleading the general Iſſue. Barnard, Rey 
in B. R. 308. Paſch. 2 Geo. 2. C. B. Anon. | ' 
3. On a Motion for Liberty to tender Money into Court upon ſome of 13, 
Promiſes in the Declaration, and to demur to one of the Promiſes, a & 
Niſi was granted, but on hearing Counſel on both Sides, the Court de. 
clared, that a Tender of Money was in Order to make an End of the 
Cauſe, and not to delay it, and therefore diſcharged the Rule to ſpey 
Cauſe. Rep. of Pract. in C. B. 48. Mich. 2 Geo. 2. Tames v. Goſey. 
4. On Motion that 201. which had been paid into Court might be 
reſtored to the Defendant, by reaſon that the Plaintiff died before Verdig 
and ſeveral Applications had been made 0 the Executors to take the Mg, 
but they had nor done it. Page J. ſaid, that in C. B. he believed ſuch 
Motion might be regular, becauſe there the bringing it into Court is wg 
diret# Payment; for if the Plaintiff does not prove upon the Trial, that 
ſo much is due to him as is brought in, the Defendant is intitled to 
the Remainder back again; bat in this Court it is diret# Payment, and 
tho* ſo much Money as is brought into Court ſhould not be proved to be 
due, yet the Plaintiff is intitled to the whole; accordingly the Motion 
was refuſed, the Ch. J. abſent, 2 Barnard. Rep. in B. R. 186, 18). 
Mich. 6 Geo. 2. Jenner v. Padington. 


(D) The Effect of accepting the Money brought into 


8. C. cited 1. IME BT upon an Obligation conditioned for the Payment of a leſs Sum, 
Arg. Ld. The Deſendant pleaded Tender at the Day & Touts Temps Prift; 
33 The Plaintiff received the principal Sum in Court, and Judgment to 
of Hom x acquit the Defendant of the Sum received, and the Plaintiff, to have 
Lewin. Damages, alleges a Demand of the Mone from the Defendant; and it 
was thereupon demurr'd and aqjudg'd r the Defendant ; for if the 
Plaintiff would have Damages, he ought not to have received the Mong, 
but to ſuffer it to remain in Court; for after Judgment, Quod eat inde 
fine Die, no Iſſue ſhall be taken. Cro. J. 126. pl. 13. Trin. 4 Jac. B. R. 
 Hanold v. Clotworthy. waa yr, 
2. A Rule was obtained for Payment of ; I. into Court, the Moneyhad 
been tendered, but was refuſed, and on that Refuſal brought into Court, aud 
Cofts taxed. The Defendant inſiſted, that no Coſts ought to be paid, 
the Plaintiff having refuſed the Money. The Counſel for the Defendant 
inſiſted, that the rowing the Money when tendered, had put the De- 
fendant to the Charge of paying it into Courr and pleading, therefore 
the Plaintiff ought to pay Coſts from the Time of the Refuſal ; but the 
Court over-ruled. this, for tho the Defendant. tendered the Money, ſte 
could not tender the Cots before they were tam d. Rep. of Pratt. in CB, 
120, 121. Trin. 8 & 9 Geo, 2. Cotton v. Perks, | | 


For more of Bringing Money _, gee in General, See other Proper 
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(A) Burrough: 


1. 12 Ed. 1. Rotulo Walltz Pune e po 3. pro Burgenſibus de 
Carnarvyan, de Libertatibus ſuis cc. it begins the yoo 4 Grant, 
_ fit liber Burgus & Homines liberi Burgenſes Cc, 


5 Wieder enſibus de 1 de Libertaribds 1 ſuis EC, 


ſuch Man⸗ 


5 ED, x. a Bot. Cartarum Membrana 14. Part 2. Grant of 
Quod Villa noſtra de Nova Windſor 4it liber Burgus & 


jabeatLibertates cc. 
3. 6 ED, 1. Rot, Cartarum Membrana 4. Part. Libertates an- 
1 that he hath made liber Burgus. | 

4 18 ED, 1. Rot. Cartarum Membrana 2. Grant to the Town 
of weck, Quod ſit liber Burgus, & quod Jnhabitantes liberf 
3 cum omntbus Libertatibus, c conſuetudimbus ad 'Bur- 


mie 
131 12 ED. 1. Rot. Pat. M. 14. Ker conceſſit quod Villa de Lime 
in 4 Dorſetiæ {it liber Burgus c hommus ejul dem Yillz 
ſint libert Bur , ita quod habeant Gildam K cum 
omnibus ad & m Speckantibus. 


For more of Burrough in General, See other Proper Titles. 


(4) Mow. Who may make them. 


t. 15 R 6. TT is e That no Maſters, Waidens, or People of 
cap. 6. 1 Guilds, F 2 and other Companies incorporate, 
Droinance ich ſhall be to the Diminution or 


make or ule any. 


common Pfofit of the bt nor any other Ordinance of Char — 
but this is as 19 H. J. cap. 7. where it is enacted, 

Ordinan be made in Diminution or Diſinherirance of the — 
gative of the King not other, nor againſt the common Profit of the Peo- 


e, unleſs they ate examined nod "ip roved by the Chancellor, Trea- 


of England, Chief Juſtices of on r 8 or 3 of them, or both 
uſtices of Aſliſe, in their Circuit where the Ordinance is gc. not ſhall 
iſtrain any to ſue to the King againſt ſuch Ordipances, 


4 H ' 360 


brana 4. 


thnherirance of the Franchiſes of the King or others, nor againſt the 


| Fol. 363. 


#. * 4 1 4 . 2 ＋ 
las. aan. n _ 2 


OS 


By-Laws. 


2. 3 Þ. J. cap. 9. [recites that] an Ordinance [was] made in gn. 

Don, upon Pain that no Freeman of the City ſhall go or come to 

any Fair or Market out of the City of London, with any manner 

of Dares xc. to ſell or barter; ro the Intent that all Buyers and Mer. 

chants ſhould retort to the ſaid City to buy qc. and this Drdinance 

was [made] void by the [this] Statute, becaule of the great Oamage 
which was likeln to.come byit.. __ _ _ 

3. 12 Y. 7. Cap, 16. [6. recttes 1 "oy [was! made by the 
Merchant-Adventurers, That none ſhall ſell or buy at the 4 Barts 
within the Dotninions of the Duke of Burgundy, before Comps: 
ſitton made by. Fine wich, rhe faid Merchant-Ad ventures, contrary to 

the —_— of. every 1 and to the Liberty of the ſaid 
Mart, and therefore enacted that this Ordinance ſhall be void. 

4 I an Ordinance be made by a Corporation which hath Power tg 
make it by Cuſtom or Charter, if the Ordinance be reaſonable and 
lawfal, it max be put in Execution without any Allowance hy 
Chancellor, Treaſurer, or others #c. according to the Statte of 
19 B. . c 7... CY. 5. Chamb. Lond. 63. r (but it ſeems that 
they — 5 8 8 ty of the Statute, and it does not make the 

Every By 5. By-Laws made have a Foundation on Patent, Cuſtom, or Conſent. 
Law is Atg. Cart. 178. Hill. 18 & 19 Car. 2. C. B. in Caſe of the Earl of 


grounded Exeter v. Smith. 
on Charter 


or Preſcription ; per Holt Ch. ]. 12 Mod. 683. 


6. The making By-Laws is incident to every Corporation aggregate; 
for that Power is included in the Incorporation; per Holt Ch. J. Carth, 
482. Paſch. 11 W. 3. B. R. London City v. Vanaker. 
Of common 5. The Privilege of making of By-Laws is veſted in the City of Lo- 
Right every aon by common Right, if not by Cuſtom; for ic concerns the better Go- 


— _ a Vernment of the City; and every City and Town Corporate mays by 2 


By-Law con- Power inherent to their Conſtitution, make By-Laws for the Govern- 
cerning any ment of that Body Politick, and this is the true Touchſtone of By- 
Tm Laws. And note, it was ſaid by the Ld. Hobart in his Rep. Fol. 211. 
— be- that he holds that the Power to make By-Laws, given by Special Gy 
cauſe it is in all Corporation-Patents, #s needleſs, that Power being included by 
for the Wel- Law in the Incorporating Act; tor as Reaſon is given to the Natural 
wes. of Go Body to govern it, ſo the Politick Body muſt have Laws, as a Politick 


— 4-1 8 Reaſon, to govern it ; ou Holt Ch. J. in delivering 1 of che 
anacre. 


clad * * Court. 5 Mod. 439. Trin. 11 W. 3. London City v. 
the very | A | 
of Incorporation. 12 Mod. 240, The City of London v. Vanacre. S. C. cited per Holt Ch.] 
12 Mod. 686. The City of London v. Wood. Ss... | 8 
A Corporation has an imply d Power to make By-Laws; but where the Charter gives the Company 4 
Power to make By-Laws, they can only make them in ſuch Caſes as they are enabled to do by the Charter; 
for ſuch Power given by the Charter, implies a Negative that they ſhall not make By-Laws in a0 
cher Caſes; per Ld. & Macclesfield. 2 Wms's Rep.» 209, Hill. 1723. Child v. the Hudfon's Say 
ompany. | 2 "$4 ; 12 1 tka * 1 F 
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I Salk, 397: 8. Every By-Law is 4 Law, and as obligato! to all Perſons bound by 


I. 3. 8 b 28 . — - . | „er 17 ich 
8 P. its cher is, within ite Juriſdiction, as any AF of Parliament, only Wi 
5 not ap- this Difference, that a 1 5 is Rate to fave ies Validlty brought in 
1 eſtion, but an AQ 9 "Parliament is not; but Wien a By-Law is once 


adjudged to be a good and reaſonable Law, it is to all [ritetirs as bing, 
ing co thoſe thar it 8 to, as an Act of Parliament can be ; per Hol 
l 


Ch. J. 
Wood 


12 Mod. 678, 


. 73 W. 3. in Caſe of the City of London . 


0 


. 


err 
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5. 6. incorporated the Town of St. Alban's by the Name of 5 Rep. 64. 


1 Mayor tc. and granted to them Power to make Ordinances; Ep 1 4 


nter, when the Term was appointed to be there, by the Aſſent of Clark CI 
25 other Burgeſles, they aſſeſs'd a Sum upon every Inhabitant for TG. 


the Charges in Erection of Courts there, and OrDatned that if any re- Gape and 
fuſe 10 pay Et, they {hall be impriſoned. This ig nat a good Ordi- , ce in. 
nance to impriſon Men if they da not pay, becaule it is againit the pricnment 
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Statiite of Magna Charta, nullus Liber Homo c. but they mighc the Plaintiff 
have inflicted a reaſonable Penalty, but not e which bad Judg- 
Penalty they might have limited co be levied by Diſtreſs, or tu have 3323 
un Action of Debt fur it. Co. 5. Clerk's Caſe, adjudged, 64. 2 Inſt. 54 
55 —8. C. cited 


2 Bulſt. 328.8. C. gited Jo. 162. pl. 2.—8 Rep. 127, b. S. C. cited. ——S. C. cited 5 Mod. 157. 
Mo. 580. Arg. cites Trin. 38 Eliz. C. B. and ſeems to intend S. C. rho” the Point is ſomewhat dit- 
#$rent; viz. That a By-Law was made at St. Alban's for every Iahabitant to pay a Sum of Money cer- 
tin, in Contribution for mal ing the Vill clean and ſerviceable for the Term to be kept there, and 


led ; but becauſe they afſeſs'd Corporal Puniſhment of Impriſonment upon the Offender, it was 
Il. ad gsdged void in Action of Falſe Impriſonment, deal contrary to Magna Charta. See 


(C) pl. 1. and the Notes there. Jo. 162. pl. 2. Trin. 3 Car. B. R. in Caſe of the King v. the Corpo. 
ration of Boſton, S. P. | 


2 Ring Charles made the Sauremakers of London a Corpora- SAL 
tion, and gave to them Power to make Droinances, and they made Pol 364 
an Ordinance that none thould uſe the Trade till he was free of the — 

Corporation, and that if any who was not tree did uſe ir, he ſhould 

forteit 40s. tor every Week which he did uſe it, and to be committed 

for it; and after they committed J. S. for uſing the Trade, and 
not paying. 40 8. contrary to the Ordinance. This is not lawful to it 
impriſon him. Pill. 14 Car. B. N. Hardcaſtles Caſe, per Curtam, it 
eſolved upon an Habeas Corpus, and he delivered accordingly. | 18 
3. A By-Law by a Corporation of Weavers in a Town, to re- Hob. 210. 


rain Apprentices Educated in the fame Trade within the fame Town Ga. 


for Years after the making of the By-Law, is utterly void. Ho- Jac. Norris 
art's Reports, 285. 5 nh 


| M 24 
"Hutt: 5, 6. S. C. agreed that the Ordinance was againſt Law, and Judgment againſt the Plaintiffs —— 
— 48, 49. S. C. adjudged for the Defend ant. Mo. 869. pl. 1205. SC, ſays that the Ordi- 
- nance was, that none ſhould exerciſe the Trade within the Town, unleſs that he had been an Appren- 
ice within the Town ) Years before the Ordinance made; and adjudged that the By-Law was againſt 

Reaſon.——Hob. 211. S. P. which Hobart Ch. J. ſaid was abſurd. See Freem. Rep. 36, 37. ” 44. 


CCB. The Mayor &c. of St. Alban's v. Dobbins. 


- — 
— « = 4 * « 


4 A new Corporation, not having any Preſcription to appropriate Hob, 211. 
to themſelves and exclude others, cammot make a. By- Law to exclude Bo = 
all Perſons from afingian Art or Trade in their Town, to which, they 5 
ere not Apprentices in the ſame Town, tho' they have ſerbed ag Ip- 


ſays that 
i was the 


entices to it in another Place. Hobart 's Reports, 285. be 0 
7 orris and Stapes. f * MN | art 164 6 EF 2 and 


* 


Which be fays is indeed great, and vherein the Queſtion is between the particular Privileges of Towns 
and the — Liberties of the People, which is fit to rome a Determination, becauſe it runs thro* 1 
the Realm; but ſays this Point was not ſpoken to at the h, but reſerved till ſome. other Action 43 

mould require it Mo. 869. pl. 1205, S. C. and adjudged. that the Action . lie, becauſe they | 

dere incorporated within Time of Memory, and after the Statute of 5 Eliz. fo that the Power to make 

By-Laws is not given to them Cro. J. 594. pl. 19. Mich. 18 Jac: B. R. in Caſe of Broad v. Jol- 

te, it was faid that a Preſcription to reſtrain one from uſing a Trade in ſuch 4 Place is good. 

Nam. 294. Arg. cites Mich. 1656. in C. B. Osburne's Caſe, where, after many Arguments, a Diffe- 
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rence was agreed between By-Laws made by virtue of a Cuſtom, and where they are made by v; 
of a Charter; and that ſo is Cro. J. 597. Broad's Caſe, that a Cuſtom is ſtronger than a Charter 1 
S. P. Arg. Cart. 69. and ibid. 118. Mich, 18 Car. 2. C. B. in Caſe of Colcheſter (Mayor) &c. , Goo: 
win, Common Law forbids hot a Man to exerciſe a Trade any where, yet a Cuſtom may reſtrain "Dog 
Tirrell J. cites 43 E. 3. 52. and if ſuch a By-Law had been by a new Corporation, it is a Dir 
whether it had been good, and ſuch a Law is not againſt my Statute, It being good by Cutton? 7 
Preſcription, and cites $ Rep. 121. where this Difference is taken. And ibid. 120 Bridgman Ce, 
held that a Cuſtom, in ſuch a Caſe, will warrant that which a Grant cannot do; and as to what was ald 
that By-Laws for Reſtraint of Trade ought to be taken ſtrictly, he denies that; for when they * 
ſtrengthen a Cor ration, and to regulate a Trade, they ought not to be taken ſtrictly, becauſc a * 
ral Liberty of Trade, without a Regulation, does more Hurt than Good. See Freem. Rep. . 15 
pl. 44. Trin. 1672. Mayor &c. of St. Alban's v. Dobbins. 3 


A By-Law z. Ring Edw. 3. by his Letters Patents gave Authority to the 
veg made in Mayor and Commonalty ot London to make By-Laws among them 
** ſhould tor the better Government ot the City, and this was confirm'd by At 


be no more of Parliament; and after à By-Law was there made, That no Carman 
than 420 within the City thould go with his Cart without a Licence of the Guar. 


2 to diansof ſuch an Hoſpital ; and that it any one did to the contrary, 
4, and if that then he ſhall torteir 15 8. tor every Time. This ts a void Bh 
more are Law, becauſe it is in Reſtraint of the Liberty of the Trade of z 
uſed, then Carman, and ſo againſt Reaſon ; for this tends only to the private 


ond e. Benefit of the Guardians of the Hoſpital, and is in Nature o a Mo. 
feit 40 1. It nopoly. Trin. 42 Eltz. B. N. between Payne and Haughton, ad⸗ 
was objected JUDNCD, 
this was not 
a good By-Law, becauſe it was a Reſtraint to Trade; but the Court held the By-Law good; for if 
the Number of Carts be not reſtrain'd, they might be a great Nuſance in ſtopping up the Streets, and 
hindring Paſſage. Sid. 284. pl. 18. Paſch. 18 Car. 2. B. R. Player v. Jenkins. 2 Keb. 27. pl. 57. 
S. C. and a Procedendo was awarded, Niſi.— Vent. 21. Paſch. 21 Car. 2. B. R. Player v. Jones, 8. . 
reſolved that the By-· Law in London, whereby the Number of Carts were reſtrained, is a good By. 
Law. —2 Keb. 490. pl. 39. S. C and agreed the By-Law to be good. Ibid. 501. pl. 64. S. C. 
and a Procedendo was awarded. ——S. C. cited by Holt Ch. J. in delivering the Opinion of the Court, 
5 Mod. 441. Trin. 11 W. 3. i 

At a Common Council held April zd, 16%. it was enacted, That a former By-Law concerning the 
ordering ot Carts and Carmen, ſhould be repealed ; and that the Preſident of Chriſt's Hoſpital ſhall have 
the Ordering thereof; and that there ſhall be no more than 420 Carts to work in the City and Liberties 
thereof for Hire; and that 17 8. 6d. and no more, ſball be paid yearly for every Cart; and 208. and no mie, 
for a Fine upon any Admittance or Alienation of a Cart, which jball be applied towards the Relief of the pur 
Orphans in 's Hoſpital ; and that if any W barfinger, or Retailer in Fuel, ſhall keep or work a Cart nt 
licenſed bo Preſident and Governors of the ſaid Hoſpital, be ſhall forfeit 13 6. 4d. to be recovered by Ac- 
tion of Debt, in the Name of the Chamberlain of the City, in the Lord Mayor's Court. It was argued 
that this was a void By-Law, becauſe in all Privileges, either by Cuſtom or by Charter, to make By- 
Laws, there muſt be this Clauſe either expreſs'd or imply'd, that they be Ad Utilitatem Regis & Populi 
& Rationi conſona. Now it may properly be ſaid to be Ad Utilitatem Us yer when the Advantages 
are mutual, that is, when the Duty is equivalent to the Profit; ſo is the Caſe of Blackwell-Hall, 5 Rep. 
62. b. where the Penny for Hallage is equivalent to the Labour of the Searcher ; but here, by this 
By-Law, there is 17 s. 6d. per Ann. Rent, and 20s. Fine, to be 7.4 by the Carmen, not in reſpect 
to any Thing for overſeeing and ordering their Carts, but for the Uſe of the Poor of Chriſt's Hoſpital; 
ſo that tis a meer Impoſition, without any regard to the Thing in * Adjudged by the whole 
Court, nemine contradicente, that the By-Law was not good, by reaſon of the Fine and Rent; but in 
all Things elſe was very good, and a Procedendo was granted. Raym, 288. 324. Mich. 31 Car, 2. inthe 
Exchequer-Chamber, Player v, Vere. 


Mo. 576. pl. 6. So if the Merchant-Taylors of London, by Force of a Chattet 
796. vere- of the King, which gives to them au to make By-Lavs, 
dis, S C. make a By-Law char no Merchant ſhall put his Cloth ro be dreſs 
ſays the Or- but at a Clothworker's: of their Company, this is a void By Lal 
dinaxce was for it ig againſt Reaſon, and the general Liberty of the Subjert, to 
Brother of be teſtrainen from putting his work to whom he pleaſes. Trin. 4: 
= 2 El. B. N. üdzudged. . 
uld put 3 þ 
— one Half of his Clothes to be dreſs'd Sy to ſome Brother of their Company. Adjudged that this 
By-Law is in Effect a Monopoly, and that a Preſcription of ſuch kind to induce the ſole Trade o- 
raffick to a Company or one Perſon, and thereby to exclude others, is againſt Law. ——S. C. cited 
Mo. 672. that the By-Law was held yoid.-—S, C. cited 11 Rep. 86 per Cur. accordingly, and that 
the Power they had by Charter to make Ordinances, was with an Ita quod they be conſonant to — 
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1 Reaſon, and that it was adjudged that tho* this Ordinance had the Countenance of a Charter, yet it 
| int the Common Law, ecauſe it was againſt the Liberty of the Subject; for every Subject has 
F by the Law to put his Clothes to be dreſs d by what Clothworker he pleaſe, and the reftrain- 
it to certain Perſons is in Effect a we + and therefore ſuch By- Law y Colour of a Charter, 

or any Grant by Charter to ſuch Effect, will be void. 2 Inſt. 44. 8. P.—S. C. cited by Archer 


J Cart. 116. 


I the Corporation of Taylors in Ipſwich, by Force of the 11 Rep. 5;. 
ales Patent, which gives them Power to make By-Laws for & Cad. 
r better Government, io that they be according to the Law of Ref Re 
ngland, make a By⸗Law that none ſhall exerciſe the Trade of a , pl. * 
Taylor in Ipſwich, qui non fuerit allocatus per legale Warrantum vel Taylors of 
Authoritatem datam by the ſaid Corporation, or 3 of the Maſters and Ipſwich v. 
Wardens, nor ſhall ſer up any Shop for this Art, nor ſhall exerciſe it, Serring, 


until ſuch time as they have preſented themſelves to the Maſter c. or 3 “ 


of them, or * proved that they have ſerved in this Trade as an God. 252 
Apprentice for 7 Bears ; and if any does contrary, that he ſhall for- 2 3075 This 
feit 31. to the ſaid Corporation; this is a void By-Law, becauſe by f 1c 
this none ſhall exerciſe his Trade without their Aliawance, and be⸗ 5 
- cauſe it is not known what Prook is ſufficient * within the By⸗Law. Fol. 36; 
P. 12 Jac. B. R. The Corporation of Ipſwich, adjudged, CESS 


8. C. adjudged. S. C. cited Arg. Comb. 221. and ſays the Perſon of that Re ſolution in Ld. 
Coke's 11 Rep. was becauſe it tended to the Reſtraint of Trade &c. 

f Doderidge J. ask'd how this Proof ſhould be made, and whether the Wardens ſhould be Judges 
of this Proof, what ſhall be ſufficient, and What not? and Coke Ch. J. to the ſame Purpoſe, and ſaid 
that they cannot take an Oath ; for how an Oath ſhould be warrantable by a Patent he did 'not know. 
Roll Rep. 5. S. C. — And Godb 254. ſays it was agreed that the Proof cannot be upon Oath ; for ſuch 
a Corporation cannot adminiſter an Oath to the Party, and then the Proof muſt be by his Indentures 
and Witneſſes, and perhaps the Corporation will not allow of any of them; for which the Party has 
no Remedy againſt the Corporation but by his Action at the Common Law; and in the mean time he 
ſhould be barr'd of his Trade, which is all his Living and Maintenance, and to which he had been 
Apprentice for ) Years; and becauſe by this Way they ſhould be Judges in their own Ciuſe, which 
is againſt Law; and the King cannot grant to another to do a Thing which is againſt the Law. 


1 


8. Tf an Ordinance be made in London, by the Common Council, 5 Rep. 62. 
(who hath Power by Cuſtom, which is, among other Cuſtoms, . 2b. 3 
confirmed by Act of Parltament by general Words) that if any Free- EN 
man, Citizen, or Stranger, within the City, ſhall put any Broad-clorth Le. 264, 
to Sale within the City of London, before it be brought to Blackwell- 265 pl. 355. 
Hall to be viewed and ſearched, ſo that it may appear to be ſaleable, S- C. bur for 


and that Hallage be paid for it, {cilicet, 1 b. for every Cloth, that he Passer © 
ſhall torteit for every Cloth 6s. 8 d. this ts a 71 Ordinance, as refers to 5 
well to bind Strangers as F reenen, becauſe it 1s made ro prevent Rep. and 
Fraud and Fallity in Cloth, and tor the better Execution of. the £5 Pro- 


Statutes without DEN, and the 1d. for Hallage fs but a reaſon. dende was 


able Expence of Charge for the Benefit which the Subject hath by s C 


9. Ta By-Law be made in London, that none ſhall make a Hot- Roll Rep. 
preſs, nor uſe it within the City, under the Penalty of 10 l. for the 3'2; Pl. 22. 


making thereof, and 3 1. for the Uſe thereof, this is a good By-Law 88 1 
betaule the uſing of theſe Preſſes is dangerous for F ire, dead — — 3 
oY malmuch as this makes Cloths and Stuffs better to the Eye ſelves of the 


they are in Truth. Pill. 13 Jac. B. R. Edwards's Cale, ad- Pruth of the 
hungen upon a Þabeas Corpus. a a Davngenri 


| theſe Hot- 
Preſles, appointed certain of the Company of Cloth-workers to come into Court and inform thern, 


which they did, and upon their affirming the Danger and Deceit of them, and likewiſe on reading the 
Statute of 5 E. 6. (cap. 6.} the By-Law was held good, and a Procedendo granted, n 


10. I there hath been a Coutt (which is called Curia legalis) held Cro C 409. 
by the Lord of a Manor, Time out of Mind, in a great Moor, Part pl. 2. James 
* . i « 


41 v. Turney, 


* 


* 
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8. 8 — of the Manor, (in which many Men have Tommon) tor the better 
— ©& Car, Ordering of the Common there, at which all the Commoners og; 
Jo. 421. £0 appear by the Cuſtom, and there hath uled to be a Homage ſworn 
pl.9 S. C opt e Steward, which Homage hach uled to preſent ail Dppree. 

ur S. P. does ſlons and Dfiences in the Common, and to make By-Laws and 
— 1b. 4 Ordinances for the better ordering ot the Common, which Ordinancez 

1. S. G the Commoners ought to obey, under a reaſonable |2cnaity, upon 
but S. P. does them to be afefled, ro be forfeited to the Lord gc. and the Damage 
not appear.— ſworn, make a By-Law, that no Commoner thall put his Yheep with- 
233 in a Part of the Moor, under the Pain of 38. 4 d. to be foriciced t 
eden or the Lord, and this By-Law is publiſhed and proclaimed in Court, 
the Ld. Ch. this is a good By-Law, and ſhall bind all the Commoners, be. 
]. —S.C. catiſe this By-Law arole out of a Cuſtom which began by Coley; 
exed *'5- of Parties; allo, this does not take away all the Common, for he 
De ;22, May have Common for other Cattle, and that more abundant ; a: 
b. 323. a. pl. (0, he is not reſtrained as to Sheep in all the Moor, but only in one 
23. Ld. , Patt, and this is in Mature of an Act of Parlament as Time and 
Cromwe!l's Occalion requires, as perhaps by Jnundatton, or other Occaſion, 
2 Bye-Law It map be inconvenient for Sheep, and at another Court, when the 
was made by Occaſion is taken away, it may be altered; and this ſhall bind as 
the Homage well Homagers as other Commoners ; and this is not like the 
— ke. Caſe of D. 15 El. 322. and f 2 H. 4. 24. b. becauſe there the 
and -ollariog Commoners had their Common at the will of the Lord only, and 
Beaſts in the Ini this Cale the Commoner ought to take Notice of this By-Lay, 
Common, without any particular Notice given to him, or otherwiſe he (hal 
— forfeit the Penalty, becauſe He ought to appear at the Court, and 
ſhould put the Cuſtom is alleged to be, that it the Bp⸗Law be proclatined, 
in his Beaſts that it ſhall bind all Commoners, and this is a Jerfonal Thing, 
ergo, Trin. 14 Car. B. R. between Zintenp and Famcs, per (*) Ci: 
am, adjudged in a Writ of Error, upon a Judgment in Bauch, 
before the Where it was adjudged upon Demurrer accordingly ; Jntratur, 
Farmor of Trin. 9 Car. Rot. 234. This concerned Sir John Stowell, and his 


th: Reftory Manor of Somerton, in the County of Someret. 
ring a Bell in the Belfry of the Church there, ſuch Tenant ſhould forfeit 10s. and this Bye- Lan 


. was held good. (B)pl. 1. I Br. Cuſtoms, pl. 12. cites S8. C. 


— — 
8 
| . 


11. A By-Law was made by the Homage of the Court of a Manor, 
That No Tenant ſhould put any Sheep to Paſture in any Common Land if tht 
Manor, but only in his ſeveral Demeſne, on Pain of forteiting 4d. . 
every Sheep. Manwood thought it not good, becauſe the Inheritance 
is thereby taken away; and-tho* the Plaintiff himſelf was one ol the 
Homage, yet that is not material; for tho a Man may give away his 
Inheritance by Grant or Feoffment, yer he cannot do it by his Aſſent. 
cans adviſare vult. Dal. 95. pl. 23. Anno 15 Eliz. Franklin v. Crom- 
well. 
S. C. cited 12. A By-Law was, That none ſhould bring any Sand, nor ſell, nt ule 
Arg. Raym. any wit hin the City or Suburbs of London, but only that which was tber 
293. out of the River Thames, under the Penalty of 5 J. for the 1. and tol, 
for rhe 2d Offence, and held not good. Godb. 106. pl. 126. Mich. 28 
& 29 Eliz. C. B. Anon. . 7 NS 
By-Law 13. Every By-Law ought to be made for the Common Benefit of the lu 
ought to be habitauts, and not for the private Advantage of any particular Man, 25 
* . S. only, or the Lord only; As if a By-Law is made, that no oy 
Pablick on ſhall put his Cattle into the Common Field before ſuch a Day, pri 
Good, and is good; bar if it be, that they ſhall not carry their Hay over by 
the better Lord's Lands, or break the Hedges of J. S. this is not good, becaule! 


of the . does not reſpe& the Common Benefit of all. Goldsb. 49. pl. 13. Hil 
and.aarts 30 Eliz. Anon | | 

rejudice the ' 3 * 4 A 

abjeQs, or for private Gain. Arg. Mo. 580. 


14- At 
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14. At a Court of the Manor a By-Law was made by the Majority Le. 190. oy 
of the Tenants then preſent, that no Tenant, for 1 ſhould keep 202. Erbury 
in the Common Fielus, any Steer above a Tear old, upon Pain of 6 d. for every 5 2 

. 38 . . e e 
,nce. Adjudged, that this By-Law was againſt Reaſon, becauſe it By-Law 
was to bind the Inheritance of the Tenants, if they had any Inheritance held ill, be- 
in this Common, and that without their Conſent, which they cannot cit is 


do without Courſe of Law. And. 234. pl. 250. Mich. 31 & 32 Eliz. — 2 
Latton v. Erbury. 27 | - — 8 
Common for all his Cattle Commonable to reſtrain him to one kind of Cattle. 4 


15. In falſe Impriſonment the Netendant juſtified, that the Borough 5 Rep. 64. 
of St. Albans had Authority by Charter to make By-Laws for the Go- *: Trin. 38 
yernment of Townſmen, and they made a By-Law, that if any Burgeſs _ Chef's 
Ke - ; „ aias, 
gives opprobrious Words to the Mayor, he ſhould be impriſoned by the Mayor Clark v. 
during his Pleaſure, and that he being Mayor, ſent an Officer to the De- Gape, ſeems 
| fendant, being a Burgeſs, to come to the Common Hall for the Affairs of to be 8 C. n 
the Town. He ſent him this Anſwer, Let the Mayor come to me if he * 
will, for I will not come to him. Adjudged the Juſtification was not 
ood, that the By-Law was not lawful, but a By-Law to disfran- 
chiſe the Offender is good, and that the Words were not opprobrious 
Words. Mo. 41 f. pl. 563. Hill. 33 Eliz. Bab v. Clerk. 
16. A Conſtitution in London is, that an Apothecary that ſells unwhol- 
ſome Drugs ſhall forfeit a certain Pain. The Defendant fold unw hol- 
ſome Drugs in London, tor which the Chamberlain of London brought 
Debt in . tor the Pain, and held maintainable there, by their 
1 and Cuſtoms. Mo. 403. pl. 538. Hill. 33 Eliz. Wilford v. 
Maſham. ; 
17. King H. 6. granted to the Corporation of Dyers. in London, Power to S. C. cited 
ſearch Sc. and if they find any Cloth dy'd with Log wood, that the Cloth Ibid. 127. b. 
ſhould be forfeited. Adjudged, that by the Patent no Forteiture can 3 
impoſed ot the Goods of the Subject, [tho it might by Cy/fom] and $4 C. accord- 
therefore in ſuch Caſe, Fortior & potentior eſt Vulgaris conſuetudo ingly; for 
uam 7 Conceſſio. 8 Rep. 125. a. per Cur. cites Trin. 41 Eliz. 2 For- 
C. B. Waltham v. Auſten. | feiture can 
| on by 
tters Pa- 


tents. S. C. cited D. 279. b. Marg. pl. 10. 


18. The Cuſtom of London was, that no Perſon, not free of the City, Cuſtom that 
Hall keep any Shop, inward or outward, for putting to Sale any Wares Sc. Coods foreign 
7 way of Retail, or uſe any Trade, Occupation, Myſtery, or Handicraft on _ 
or Hire, Gain, or Sale, within the City; a Conſtitution was made pur- 8 
ſuant to this Cuſtom, that if any Perſon ſhould act contrary to ſuch Cuſtom, Liberty of 
he ſhould forfeit 5 J. Reſolved, that there is a Diverſity between ſuch dhe City of 
Cuſtom in a City &c. and a Charter granted to the City &c. ro ſuch Ef- if Joowld 
fett; tor it is good by way of Custom, tho* not by way of Grant, and — rel 
theretore no 9 made within Time of Memory can have ſuch by the May- 
Privilege, unleſs it were by Act of Parliament. 8 Rep. 121. b. 124. b. or, Sheriff, 


125. a. Hill. ) Jac. the City of London's Caſe, [Alias, Waggoner's ang * 
Caſe.] e | Preſcription 
they ſhew 


that they were Mayor, Bailiffs, and Citizens in the City Time out of Mind, till 

by 11 conftinured Mayor, Cheriſh, and Ciriers, and A good. D. 44 4 8 Mich 8 
1 Ellz,———— Bendl. 2 1. pl. 36. 8. C. the ings. S. C. cited 8 Rep. 125. 
cited Arg. Mo. 581, 52. * wy Ts of 8 * 


19. A By-Law was made, to pay a Mark à Truſs He which 
ſhould be fold wnweig hed, and adjudged good. Lev. 16, Jr . 1652. 
B. R Sutton s Cale. 8 2 


20. The 


308 By-Laws. 
Ibid. 20. The Common Council of the City of London made an Order 
. 46. _ that no Carts ſpould work without Licence from the Company of Woodmonger,' 
B R. the And that if they did, they might take and detain them until they ſhal 
8. C. ir was conform to the Government of the Woodmongers. The Court conceiy. 
objeted, ed, that the Common Council may depute Woodmongers to make ſuch 
ruat.this Law for the Good of the City. b. 463. pl. 62. Hill. 14 & 15 Car. 2 
was contrary B. R. Gavel v. Tasker. ; 


to Law, as 
reſtraining private Perſons to work with their own Carts with their own Goods; ſed non allocaryr; 


for it mu | 


be intended of common working Carts. Adjornatur, 


21. A By-Law for the better ordering of Common was made at a Our 
Leet, and ic being by a Cuſtom was held good, by Wild and Archer] 
contra Tirrell ; and Bridgman Ch. J. before his Removal to be Ld. 
Keeper, ſeemed of Opinion, that it was good by Cuſtom, eſpecially 
concurring with the Conſent of ail the Inbabitants. Cart. 17). 179, Hil 
18 & 19 Car. 2. C. B. the Earl of Exeter v. Smith. 

22, Debr was brought upon a By-Law by Virtue of a Charter of King 
Car. 2. enabling the Plaintifls ro make By-Laws, and this By-Law 
was confirmed by the Ld. Chancellor, Treaſurer, and Ch. J. viz. tha; 
every Mariner, within 24 Hours after he ſhould come to Anchor in the Ri. 
ver Thames, ſhould put on Shore all Gunpowder, (the Weather permitting) 
upon Pain of ſorjeiting 20 Nobles, and that the Defendant had Notice 
of this By-Law &c. and * at Iſſue upon the Point of Notice, 
the Plaintiff had a Verdict. _ was taken, that it was not made 
by a ſufficient Authority, for the King himſelf cannot by his Proclama- 
tion make ſuch an univerſal Law, and by Conſequence the Patentees 
cannot; and all Laws made by Corporations have their Obligation by 
Conſent of Parties, or Quaſi by Conſent, but this cannot be as to Places 
out of their Juriſdiction. The Court agreed the By-Law to be a bene- 
ficial Law in itſelf, and that the Penalty is not too great, becauſe the 
Breach thereof is Negligentia Craſſa, bur upon the Reaſons given in the 

Exception, they would adviſe. 2 Jo. 144. 145. Paſch. 33 Car. 2.B.R. 
Trinity-Houſe v. Criſpin. 

23. A By-Law was made by a new Corporation, that Perſons of the Cir- 
poration elected to be Stewards for the Year enſuing, ſhall provide a Dinner 
for the Maſter, Warden and Affiſtants on 1 a Day, under the Penalty f 
10 J. or ather leſs Sum, to be levied by Diſtreſs, or recovered by Action of 
Debt. Exception was taken that the By-Law was ill, becauſe not ſaid 
that this Dinner was appointed to the End that the Company ſhould aſſembl: 
and conſult of Things beneficial to the Corporation; for by what appears it 
may .be only Luxury, and not for any Benefit to himſelf or the Com- 
pany ; and the By-Law being unreaſonable, the Penalty is ſo too, and 
conſequently not ObUgarory ; Quod Curia conceffit ; and this By-Law 
cannot be good in a new Corporation for the Reaſon aforeſaid ; 
but had it for the Company to aſſemble and chooſe Officers, or any 
other Thing for the Benefit of the Corporation, it had been well 

enough ; bur in Caſe of old Corporations by Preſcription, a By-Law to make 
a 5 Feaft has been held good ; and therefore Judgment was arreſted. 
Ld. Raym. Rep. 113. 114. Mich. 8 W. 3. Frame-work-Knitters Com- 
pany v. Green. | | ; 
24. Every By-Law by which the Benefit of the Corporation is ad- 
_  vanc'd,, is for that very Reaſon, that being the true Zouchſtone of 
all By-Laws; Per Holt J. Carth. 482. Paſch. 11 W. 3. B. R. 
2 London City v. Vanaker. - Be 
6 Mod. 123, 2g. . that all Strangers, coming he the Port of London, ſhogls 
14. & C. employ City Porters to carry their Goods &c. was held naught ; and pet 
2 Cut. they may make a By-Law that none but Freemen ſhall be Porters, 
r Salk, 192. wm but 
pl. 5. 8. x 


1 
| 


bat to confine Strangers to City Porters is unreaſonable ; becauſe if the q 
City will appoint no Porters, there is no Remedy againſt the City; be- if 
ſides Strangers cannot know who are City Porters, neither can the i 
compel them " ſerve them. 1 Salk. 143. pl. J. Hill. 2 Ann, B. R. Cud- 1 

n v. Eaſtwick. 
1 No By-Law which is either #nju/# or unreaſonable, can ever be 

- Per Parker Ch. J. 10 Mod. 133. Hill. 11 Ann. B. R. 

27. A By-Law was made in London, that none but Free- Porters ſhould 
intermeddle with the carrying or unlading of Corn, Salt, or Sea-Coal, or any 
uber Goods out of any Barge, Lighter &c. between Staines Bridge and Ken- 
gal in the County of Kent, that are to be imported into the Ports of London, 
under the Penalty of 20 s. for each Offence, except in Time of Danger, 
and to ſave the loſing of the Goods. It was argued by Mr. Peer Wil- 
liams, that it was a void By Law ; but nothing more is reported. 10 
Mod. 338. Mich. 3 Geo. 1. B. R. Fazakerly (Chamberlain of London) 
v. Wilclbire. | 

28. The Bailiffs &c. of Chipping Cambden had Power to make By- | | 
Laws, and made a By-Law that no Perſon inhabiting out of the Borough, 1 
or not free of the Borough, ſhould ſet forth Goods to ſale, except Victuals on 
Market- Days, in any Market within the Borough &c. Upon Demurrer 
this was reſolved a void By-Law ; for without a Cuſtom, ſuch a By- 
Law to rettrain Perſons not free of the Borough from exerciſing a Trade 
cannot be maintained; and Judgment accordingly. Comyns's Rep. 
269. pl. . Mich. 4 Geo. 1. C. B. Parry v. Berry. 
29. A By-Law was, that any Perſon who aver? A the Trade of a Foiner 
in the Gity of London, Hall take his Freedom in the Company of Foiners, 
and it ſummon'd for that Purpoſe, ſhall refuſe or neglect to take it in 
that Company, he may be fined tor exerciſing ſuch Trade and disfran- 
chiſed. e Court adjudged this a reaſonable By-Law, it being made 
to prevent Frauds in Trade, by ſubjecting a Man to the Inſpection of 
thoſe who underſtand the ſame Trade. 8 Mod. 267. Trin. 10 Geo. 1. 
The King v. the Chamberlain of London, | 


** ——_— tl. 8 a. r _————— ah. 


LA. 3] 


1. JT is not neceſſary that the Breach of a By-Law made by the 
mee according to a Cuſtom, ſliould be preſented by the 
1 7 + I5 El. 322. 23. MN | 
_ 2. If a By-Law be made by a Cuſtom, and chat for Want of ob- 
— = _ 1 55 tor ce e the "AO diftrain, - 4 pore 
not fay wh rele, (cilicet, Cattle Offender, yet 
be intended ; and theretore good, D. 15 El. 322. 23. adjudged, 
as it ſeems to me. 


— — 


1 
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(B) Of what Things By-Laws may be made, and of | 
what not. Fand who bound by them.] 


1. 


By-Laws, pro meliore ordine tenentium fl. 10. in tho 
tt.) chat none ſhall put his Cattle in Communi le Shack antequam fir- 
a ; 4K | maxius 


Le Savor By-Law, (where there is a Cuſtom for the Homage See (A. 2) | | 


S C cked; 


Ll 


2 4 + I" * TM...” — 


10 
Arg*. Mo. marius Rector [ Rectoriæ] of the Manor, pulſaſſet Campanum in Cam. 
86 _— panile Eccleſiæ ibidem, upon the Pain of 10 8. (for it ſeems the Rea: 

cie* fonts, that he is not Lord, but hath Common there with the o 
Cart. 198, ther 

Tenants, or no Common, and ſo is indifterent) O. 15. El. 321 23. 
adjudged upon Demurrer againſt him, who was one of the Homage 
who forfetted the By-Law ; but there, in the ſame Caſe another 
Demurrer commenced, and not relolv'd ; but there it was objected 
that this tended to the Diſinheritance of the Commoner for eber. 
which was not reaſonable. F 
* Firzh, 2. By the Cuſtom, Commoners may make a By-Law, that they 
Avowre, pl. do not put in their Cattle before ſuch a Day, and it they do, that th 

4. cites pur | : * do, e 
2 c may be diſtrained ; ànd though all the Neighbours will not come, 
| if Proclamation be made to do it, they who make Default, 
Tha | be bound as well as thoſe that appear. Olbitatur, * 44 E. z 

18. 19. whether it map be without the Afſent of all. But Brocke 

in abridging it, Title Cuſtom, 6, [ſays] That there is a Diveri 

where it is in Court, and where not, for it is uled to bind in all b 

Courts in England. | 
Hoof Tenants 3. Tenants of a Manor map make a By-Law to bind themſelves 
of « Leer. Br. but not Strangers. 21 h. 7. 40. (it ſeems to. be intended by Cur 

reſcription, 
* B Cites tom.) 
Fitzh. Preſcription, pl. 67. cites S. C. & Trin. 14 H. Br. Cuſtoms, pl. 32. cites S. C 
And Cuſtom, that every one who makes an Affray or Blood-ſhed (in a Leet] ſball loſe 20s. is good; for it is 
Curia Regis. Br. Ibid. & Fitzh. Ibid. So of Diſtreſs in a Leet, and Sale of the Diſtreſs. Br. Ibid. 


& Firzh. Ibid. — And Tenants of a Vill, may make a By-Law touching their Common &c. and it ſhall 
bind them, but not Strangers. Br, Ibid. and Fitzh. Ibid. 


N 


Inhabitants 4. By-Laws for Payments and other Works neceſſary for the making if 
ofa Vill Higbways, Cauſeys and the like publick Things, ſhall b:nd without Cy- 


— — oy tom; but they ought always to be made by the major Part; Arg, Mo. 


make Ordi- 579. cites 44 E. 3. Per Finchden. 
nances and | 

By-Laws for Reparation of the Church, or of a Fiz hævay, or the like, which is for the publick Good; ge- 
nerally and in ſuch Caſe, the major Part ſhall bind the Reſt without an 9 But if it be for their 
own private Profit, as for the well ordering of their Common of Paſture, or the like, there they cannot make 
By-Laws without a Cuftom; and if there be a Cuſtom, yet the major Part cannot bind the Reſt, unleſs it 
be warranted by the Cuſtom ; for as Cuſtom creates them, ſo they ought to be warranted by the Cuſtom. 
5 Rep. 93. a. Mich. 32 & 33 Eliz. B. R. Arg”, | 


=. keg a ww» = .»> fro em. i.c 7 


5. Where a Pariſh is compellable to make a Bridge, a By-Law may ad- 
Juft the Proportion, how much the Part of every one, who of Right ought 
to make it, amounts to; Arg*, Dal. 103, 104. pl. 42. cites 44 E. 3. 
6. Corporations cannot make Ordinances or Conſtitutions without Cuftom 
or Charter of the King, unleſs for Things which concern the publick Gui, 
as Reparations of the Church or common Highways, or the like; Arg. 5 
Rep. 63. a. cites 44 E. Fl 19. 8 E. 2. Tir. Aſſiſe, 413. 21 E. 4. 54. 11 H. 
H. 7. 13. 21 H. J. 20 & 40. & 15 Eliz. D. 322. 
This Statute 7. 19 H. J. cap. 7. No Maſters, Wardens, and Fellowſhips of Crafts or My- 
does not cor- ferjes, or any Rulers of Guilds or Fraternities, ſhall take upon them to make 
— ay As or Ordinances in Diſinheritance or Diminution of the Prerogative © f 
of the Or- a 
dinances the King, or of other, or againſt the common Profit of the People, except tb 
made by any ſame Alte and Ordinances be approved by the Lord Chancellor, Treaſurer, ® 
Corporation, Chief Fuſtices of either Bench, or three of them, or before both the 7 uftices 
which are ſo of Alſiſe in their Circuits, on Pain of 401. Nor ſhall they make Alis or Or- 
allowed and 4 . 3 fo | LEY Donal. 
approved as dinances to reſtrain Perſons to ſue in the King's urts, or inflict any Pena 
the Srarure ty or Puniſhment on them for ſo doing, on Pain of 40 J. 
| „but | 5 | 
3 2 them to be affirm'd as good, or diſaffirm'd as illegal by the Law ; and the ſole Benefit which the 
Incorporation acquires by ſuch Allowance is, that they ſhall not incur the Penalty of 40 l. ment” 
in the Act, if they ſhould put in Uſe any Ordinances which are againſt the King's Prepogative, © or 5 


m 
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profit of the people &c. Reſol ved, 11 Rep 54. b. Mich. 12 Jac. Tay lors of Ipſwich' , 
— Roll Rep. 4. pl. 6. S. C. but I do not obſerve S. P. — a6 278. ol. 351. bl c _ 22 


does not appear. 


8. By-Laws made in a Court-Baron to bind — who are not Te- 
nants of the Manor, are void; and fo it is it the Homage make the By- 
Laws, 4nd not all the Tenants; and to make a By-Law that they ſhall not 

t in their Cattle into their Severalties before ſuch a Day, is void. 
Laws made to bind Strangers, are not good, tho they are made by the 

age and by all the Tenants, and tho they are concerning ſuch Things 
whereof By-Laws may be made. Sav. 74. pl. 151. ſays it was adjudged 
Mich. 25 & 26 Eliz. | 5 3 

9. Suit J. ſaid, that if the Cuſtom of a Manor be that the Homage 
might make By-Laws, it ſhall bind the Tenants, as well Free holders as 
Copyholders. But Tanheld, of Counſel in the Caſe, faid 'tis not a good 
nor reaſonable Cuſtom ; bur ſuch By-Laws may be made by the greater 
Number of the Tenants, otherwiſe they ſhall not bind them. Godb. 50. 
pl. 62. Mich. 28 & 29 Eliz. B. R. Anon. 

10. In Covenant &c. upon an Indenture of Apprenticeſhip, the De- Ow. 69. 
fendant pleaded a By-Law in London by the Common Council there, _— 
where he was Apprentice, that if a Freeman took the Son of an Alien to be adhadged ks 

entice, his Bonds and Covenants ſhall be void; and adjudged no Plea ; cordingly. 
for the Common-Council cannot make the Bonds and Covenants void ; 
but they might have inflicted a Fine and Puniſhment on the Maſter for 
taking ſuch an Apprentice. Mo. 411. pl. 562. Trin. 37 Eliz. Doggerell 
y. Pokes. 
11. Where Cities, Boroughs &c. are incorporated by the Name of Jenk. 273. 
Mayor and Commonalty, Mayor and Burgeſſes, Bailiits and Burgeſſes Pl 93: 5 C- 
&c. and in the Charters it is preſcribed that the Mayors, Bailiffs Sc. (hall Paten of 
be choſen by the Commonalty or Burgeſſes Gc. yet if the ancient Elections England, — 
were by a certain ſelected Number of the Principal of the Commonalty &c. S. F. admit- 
(commonly called the Common Council) and not by all the Commonalty Sc. ted; but ſays 
nor by ſo many of them as will come to the Election, this was reſolved to be ,;c. = - 
in Law, and warranted by the Charter; tor in every Chartet' a Ele&ions to 
ower is given them to make Laws and Ordinances, and Conſtitutions, be made of 
for the better Government and Ordering of their Cities &c. by virtue 8 eſſes 
whereof, and for avoiding popular Confuſion, they, by their common Aſſent, mant * 
ordained c. that the Eledt ion (hould be by ſuch a ſelect Number; and tho ſuch Elec- 
this Ordinance cannot be ſhewn now, yet it ſhall be preſumed that ſuch tion muſt be 
Ordinance was made. 4 Rep. 77. b. Mich. 40 & 41 Eliz. at Serjeants- B 411; for 
Inn in Fleet- ſtreet. The Caſe of Corporations, free: Ner- 


tions for 
es ; Members 
of Parliament are pro Bono Publico, and not to be compared to other Caſes of Elections of Mayors, 


Bailiffs &c. of Corporations &c. 4 Inſt. 48, 49. 


12. The Corporation of Butchers in London having a Power to make 
| _ Laws, made a By-Law that no Butcher, or Perſon being a Stranger, ſhould 

ſell any Veal within the City of London, unleſs they dreſs'd the Kidneys theredf in 
ſuch manner as the Kidneys of Sheep were dreſs d; and if they did otherwiſe, 
then to forfeit 6 d. and if they refuſed to pay it, then to 74 eit the Veal, 
Then they ſhew the Breach of this Law, and ſo juſtify che taking the 
Veal. Adjudged that this By-Law was not good, becauſe it was to re- 
ſtrain Strangers, who are not bound to take Norice of any private By- 
Law made in a Corporation, unleſs tis to ſuppreſs Fraud, or any other 
general Inconvenience uſed by Foreigners, as Corruption, or the like, 
in the Sale of their Meat, and then they ought to take Notice thereof; 
= Judgment accordingly. Bulſt. 11. Hill. 7 Jae, Franklin v. 

en. . - wy | 4 


13. By 


Fi Los x3. By an Act of the Common Council in London, for the Ordering 
Ch. J. ſaid the Companies of Bricklayers and Plaiſterers, it was ordained that the 
that if it had Bricklayers ſhould not plaiſter with Lime and Hair, but with Lime and Hand 


appeared in ny; and that Plaiſtering with Lime and Hair fhould belong to the Plaiſe 


che Return rette; and that thoſe who broke this Order thould torlcit 40 8. to e 


ing with recovered by the Chamberlain &c. It was objected that this was not 2 
Lime and Ordinance, becauſe it reſtrained the Bricklayers in Part of their 
air apper- Trade, which was to plaiſter with Lime and Hair; but adjudged that 
— this Ordinance is not in Deftruction, but for ordering the Traders, and 
the Ordi- no more in Effect than a Determination of a Queſtion between the Com. 
nance is not panies. Palm. 395. Mich. 21 Car. B. R. Bricklayers v. Plaiſterers 
9 Ibid. mpany. : 
2 Roll Rep. 391. S. C. & S. P. by Ley Ch. J. 


2 Sid. 178. 14. A By-Law was made in London, that every Foreigner who ſill; 
1 I 4 59. nk uſually fold by Weight, without bringing them to be weigh'd by a Bean 
S. C ar. there called the King's Beam, ſhall forfeit 13 8. 4d. for every 500 Weight, 
gued ; ſed to be recovered by the Chamberlain in the Sheriff's Court, and not clſe- 
| where, and that no Eſſoin, Protection &c. ſhall be allowed. It was ob- 
21 jected, 1ſt, That it was unreaſonable to compel the Subject to bring 
5 & 2. every thing fold by Weight to this Beam; for they are frequently ſold 
B. R. Player by the Lump, and then no need of weighing ; but it was anſwered that 
v. Barnar- this By-Law is founded on the Cuſtom of London, which is of ſuch 
difton, S.C, F orce, that tis good even againſt a Negative Act of Parliament. 2dly, 


— it was objected that this By-Law was unreaſonable, in reſpect of the Pe- 


Niſi &c.— nalty and Taequality of it; for ſome Goods may not be worth 138. 4d. 
Tbid. 35. pl. the 500 Weight, and ſome of 500 Weight may be worth Fool. Sed 
S. C. ad- non allocatur ; for the Penalty is only to inforce Obedience; but had it 


95: 
* Gh. been to pay a great Sum for the Weighing, it might be otherwiſe. zuly 


1 abſente. — that it deprived the Subject of Privileges allowed by Law, viz. ot Eſ- 
bid. 39. pl. ſoins &c. Sed non allocatur; for it is generally ſo in all By-Laws. 4th- 
106. 8. C. ly, that it reſtrains the Actions to their own Courts; ſed non allocatur; 


1 for the Facts and the Perſons are beſt known there. $thly, that it does 
awarded per not appear that he had Notice of this Law, and a Foreigner cannot 


tot. Cur.— take Notice of it; but the Court held that every one that will trade in 
S. C. cited London muſt take Notice of the Cuſtoms of the City, which are the 


10 Cole Laws of the City; and a Procedendo awarded, Nifi &c. Lev. 14. Hill 
Cuddon 12 & 13 Car. 2. B. R. London (Mayor &c.) v. Bernardiſton. 
Chamber - ' | | a7 
lain of London) v. Provoſt, and ſays that all the Exceptions taken in the Caſe of Bernardiſton in Lev. 
14, 15. were inſiſted on in the principal Caſe, Hill. 2 Ann. B. R. and yet the Court, after great Con- 


Aderation, awarded a Procedendo according to the ſaid Caſe in Ley. 


r A we ³¹Ü9ũ· ˙ m a a — 


The Re- 15, Tho' By-Laws cannot reſtrain Trades, yet they may prevent ſu 
— Excreſcence of them as would make a Nuſance, As the Multitude of Ia 
Caſtom of verns and Alehouſes ; per Cur. Sid. 284. pl. 18. Paſch. 18 Car. 2. B. R. 
London, as in Caſe of Player v. Jenkins. 


to erecting | : 
Taverns; and a Perſon was impriſoned by the Mayor and Commonalty for erecting one in Birchio- 
Lane, contrary to their Order. Mar. 15. pl. 34. Paſch. 15 Car. Anon. "BY 


As to ſetting 16, A By-Law, as to the Place of particular Trades, may be go9G 
or 6_ do., 2s to reſtrain a Butcher from having a Shop in Chea de &c. Per Cur. 
Tall. Sid. 284. pl. 18. Paſch. 18 Car. 2. B. R. in Caſe of Player v. Jenkins. 


or a Tallow- 


chandler's | | 
Shop in Cheapſide, it ought-not to be for the great Annoyance that would enſue. Mar. 15. pl. 34 Paſch. 
15 Car. Anon.——S0o of .a Brewhouſe in Fleet-ſtreet, becauſe it is in the Heart of the City, and w 


be an Annoyance to it. Ibid.—8. P. by Twden J. Vent, 26, Faſch. 21 Car. a. B. R. 
a 17. A 


OW 
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17. A By-Law made by the Company of S:Jk-Throwſters, that none 
that Company ſhould have above ſuch a Number of Spindles in one Week. 
eſol ved that this is not a Monopoly, but rather reſtraining a Mono- 
ly, that no one ſhould ingroſs the whole Trade, but to provide ra- 
= tor Equality of Trade, ſecundum quod eſt Conveniens ; and good, 
and judgment for the Plaintiff, Lev. 229. Hill. 18 & 19 Car. 2. B. R. 
Freemantle v. Company of Throwſters. | | 
18. A Libel was exhibited againſt the Defendant in the Vice-Chan- 
cellor's Courr at 2 upon a By-Law made by the Univerſity, that 
whoever ſhould be taken walking in the Streets after 9 at Night, having no 
reaſonable Excuſe to be allo d by the Proctor &c. ſhould forfeit 40 s. one 
Half to the Univerſity, and the other to the Proctor &c. who ſhould 
rake him &c. and that the Defendant was taken walking in the Streets 
after that Hour, and refuſed to give an Excuſe &c. Upon a Motion for 
4 Prohibition it was inſiſted that the Defendant, being a Townſman, the 
Univerſity could make no By-Law to bind thoſe who are nor of their 
own Body, unleſs by Act of Parliament, or expreſs Preſcription. It is 
true they have an Act of Parliament Anno 13 Eliz. by which their Ju- 
riſdiction, Privileges, and Statutes are confirm'd ; but whether this By- 
Law, which was made ſubſequent to that Statute, viz, j Jac. was war- 
ranted by it or not, the Court would not determine upon a Motion; 
therefore propoſed that the Libel thould be amended, and grounded 
upon the By-Law y Jac. expreſsly, and then they would grant a Pro- 
hibition, and the Defehdant might plead to it, and ſo the Point come in 
Queſtion. 2 Vent. 33. Paſch. 32 Car. 2. C. B. Univerſity of Oxford v. 
Dod well. 2 
19. On the 24th of April 1657 a By-Law was made by the Compa- S. C. cited 
ny of Vintners in London, that for the Time to come 311. 135. 49. and Arg, 12 
no more, ſhould be paid by every Liveryman upon his Admiſſion into the ſaid 2 W. * : 
Office. Ic was inſiſted that this By-Law was unreaſonable, and againſt Clarke's | 
Law, and a Grievance to the Subject; but the Court reſolved that were Caſe, who 
the Sum more or leſs, it would not make the By-Law void, becauſe it * o. 
is to bind only the Members of that Corporation; and when any Man þjm che Ot. 
will agree to be of a Company, he thereby ſubmits to the Laws thereof; fice of a Li- 
and this Court will not take Notice of any Extravagancy of Charges veryman of 
they lay upon themſelves, and it is convenient that the Company ſhould the 172 
haveſuch Power, to keep up their Reputation and the Honour of the 2 F IT. 
City of London. Raym. 446. Paſch. 33 Car. 2. B. R. Taverner's was aCiri- 
y y 
Cale. zen and 
Freeman of 


London, and therefore the Mayor and Aldermen committed him to Fell the Keeper of Newgate, un- 
til he ſhould take upon him the ſaid Office. Holt Ch. J. ſaid that we ought to go as far as we can by 
Law to ſupport the Government of all Societies and Corporations, eſpecially this of the City of Lon- 
don; and if the Mayor and Aldermen ſhould not have Power to puniſh Offenders in a ſummary Way, 
then fare well the Government of the City. But the Exception which ſticks with me moft is, that it 
1s not ſet out that Fell is an Officer of the City; and indeed I think not that he is an Officer of the 
City, quatenus a City, tho” I confeſs he is an Officer to the Sheriffs, as he keeps the County-Goal ; 
but it ought to have appeared that he was committed to an Officer of the Mayor and Aldermen, Clark 
vas afterwards diſcharged per tot. Curiam, tho' all the Court declared their Opinion that the Cuſtom 
Was a good Cuſtom, and was for the Advantage of the good Government of the City, and therefore 
they would always ſupport it. he: 


20. A By-Law made by the Maſter, Wardens, and Brotherhood of 
Taylors in the City of Litchfield, that every Near, within one Month 44. 
ter Midſummer, they ſhould chuſe a Maſter and 2 Wardens to continue for a 
Tear; and that upon every Day of Elettion there ſhould be a convenient Din- 
ner for the Maſter and Brothers, and that every one ſhould pay his Propor- 
Hon, and if any Brother ſhould be abſent, he ſhould pay into the common Stock 
fo much as the Maſter paid for his own Dinner, upon Pain of forteiting 
38. 4d. That Anno 18 Eliz. thoſe By-Laws were approved by Sir 
Ed. Saunders, then Ch. Baron, according to the Stat. 19 H. 5. and fo 
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brings the Caſe within this By-Law ; and upon Demurrer this was ad. 

judged a good By-Law upon the Authority of Wallts's Tale, Cro. 
555. (pl. 1). Mich. 1) Jac, B. R.] but that the Breach of this By.1,, 
was not well aſſign d; for no Notice was given, nor preciſe Demand made 
of the ſame Sum as the Maſter paid; and without failing in this Pay. 
ment the Defendant was not to incur the Penalty, tho' abſent from the 
Feaſt; and Judgment for the Plaintiff, 2 Lutw. 1320, 1324. Paſch, ! 
Jac. 2. 8 ET de ah a ry 

21. A By-Law was made by the Company of Horners in London, % 
two Men 3 them ſhould buy rough { fon for the Company, 2 
bring them to the Hall, there to be diſtributed &c. and that no Member of 
the Company ſhould buy rough Horns, within 24 Miles of London, by 4 
thoſe two Men ſo appointed, under ſuch a Penalty &c. After Judgment 
by Default it was moved, that this _ a Company incorporated with. 
in London, they have not Juriſdiction elſewhere, but are reſtrain'd to 
the City, and by conſequence cannot make a By-Law which ſhall bind 
at the Diſtance of 24 Miles out of it; for, by the ſame Reaſon, they 
may enlarge it all over England, and ſo make it as binding as an Act of 
Parliament; and for this Reaſon it was adjudged no good By-Lay, 
þ 28 158. Hill. 3 Jac. 2. B. R. The Company of Horners v. By. 

W. 


Debt upon a 22, A By-Law by the Mayor &c. of Guildford was, that if any Inbu. 
By-Law, hitant of the ſaid Town ſhould be choſen to the Officg of Bailiff, and ſhoul 
1 * refuſe to take it upon him, he ſhould forfeit and pay to the Corporation 24l, 
esl ke dy Excepti ken, becauſe che By-L hat if any Inhabi 
id be duly Exception was taken, becauſe the By-Law was that if any Inhabitanc 
elected to be ſhould be choſen, whereas they cannot make By-Laws to bind all the 
Chamberlain Inhabitants of the Town, but only the Freemen and Members of the Cx. 


of the City of poration. The Court held this and another Exception taken to be incy- 


Oxford, and , . a 
ould v rable ; and ſo in Debt brought on the By-Law, Judgment was given 
8 . for the Defendant. 2 Vent. 247, 248. Mich. 2 W. & 1 


5 a M. in C. B. The 
57. l Mayor & Probi Homines of Guildford v. Clarke. | 
e ſbould for- 

feit 10 l. to the Mayor &c. and then ſets forth, that the 3oth of Sept. &c. the Defendant was duly elected 
into the ſaid Office, he being a Citizen and Freeman of the ſaid City, and that he refuſed to accept it, 
whereby the Action accrued for the faid 10 1, The Declaration was adjudged ill per tor. Cur. be- 
cauſe a By-Law to elect any Perſon is yoid ; for -d they may ele& a Stranger, and the alledging 
that he was duly elected will not cure it, becauſe thoſe Words extend only to the Manner ot Ele& 
but not to the Perſons to be elected, and though ir is ſaid that they elected the Defendant being a G- 
tizen and Freeman, this is only the Execution of the By-Law, and ſhall not make the By-Law good, 
which is void in itſelf ; and it ought to be, if any Citizen or Burgeſs ſball be elected, and refuſe &c. and mt 
if any Perſon &c, 3 Lev. 293. Hill. 2 W. & M. in C. B. Mayor &c. of Oxford v. Wildgooſc. 


S. C. cited 
Arg.“ 8 


for that Rea- ſpall exerciſe his Trade, ſhall forfeit 101. tor every Otlence. 'This was ad- 


250. the chlige a Man to be free of any particular Company ; for it it thould, then 
Cans though the Defendant # inticled by Birth to be free of ſuch Compaty, 
Caſe of yet he muſt alſo be free of this, otherwiſe he cannot exerciſe this Art, 
Robinſon v. which is unreaſonable. They may make him take his Freedom, bu 
7..ͤͥÜͤ²ö³⁰¹˙¹ md 5 Mod. 10g. Tia, 7 W. g. Robe 


no Company i a 
of Dancing Maſters, of which the Defendant might be made free, 


24. Tix 
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24. The Mayor &c. of Bedford, made a By-Law that no Perſon who 


mas not a Freeman of that Corporation, ſhould ſet up any Art, Myſtery or 


unual Occupation within the Corporation, under the Penalty of 51. per 
— to be eld to the Chamberlain to the Uſe of the — * 

levied by Diſtreſs &c. Exception was taken among others, that the 

By-Law was unreaſonable and againſt Law, becauſe it excludes all thoſe 

who had ſerved Apprenticeſbips in the Corporation; and of that Opinion 

was the whole Court, and — for the Defendant; but they held 

that a Cuſtom to the Effect of the ſaid By-Law would have been good. 
Lutw. 362, 564. Hill. 9 W. 3. Bedford (Mayor) v. Fox. 

25. Anno ) Car. 1. a By-Law was made, that no Freeman of the City 5 Mod. 438, 
choſen to be Sheriff of London ſhall be exempted, unleſs be will make Oath B. and the 
that he is not worth 100007. and bring 6 approved Compurgators ; and that Fadged 
b Proclamation made at Guildhall of the Choice, and be being called to good ; and 
come and take upon him the Office at the next Court, and enter into a Bond of chat Deten- 


1000 J. for that Purpoſe, upon Default ſhall forfeit 4001. and if not paid pant nadtors 


within 3 Months, ſhall forfeit 400 J. [ 1001. ] more Ec. It was inſiſted, Sum of gool. 


becauſe the Conſtitution of Sheriff is by a Charter of King James; ſed plying with 
non allocatur; for where a Franchiſe is granted for the Benefit of a Body G5 _ _ 
Politick, they have an incident Power to regulate that Franchiſe for having = 
their publick Benefit; and as every Member has the Benefit of che Fran- made, that 
chiſe, ſo he is compellable by Penalties to undergo the Charge to which ſuppoſing 
the Body Politick is liable; and though the Perſon choſen, may be in- — mag 3 
dicted and fined for his Retuſal, yet that will not ſave the City Fran- 4 Madman 
chiſe, and therefore it ſhall nor hinder the Forfeiture incurred by the or a Fool 
By-Law; and though it is the Livery-men who are to be preſent at the &c. Holt 
EleQion, and not the Free- men, yet the Free-men are repreſented by the 2e og 
Livery-men, and he, that is repreſented, muſt take Notice as much Q,jnic of 


of the Act of the Repreſentative „ as if preſent ; beſides the Election the Court, 


that the Chuſing a Sheriff is not within the Cuſtom of King By-Laws, by not com- 


is a notorious Thing, and there is 2 Proclamation notifying it. 1 Salk. anſwered 


142. pl. 1. Trin. 11 W. 3. B. R. London (City) v. Vanacre. that theſe 


+ | Ingapacities 
are excepted, and that they are tacitly excepted out of all Laws whatever, and therefore this By-Law 
ſhall not extend to ſuch Perſons, and that the By-Law need not run, © provided that the Party to be 
* choſen Sheriff, be not a Fool or a Madman” for it is excepted without it. —Carth. 480. S. C. and 
the By- Law adjudged 12 Mod. 269. 8. C. adjudged accordingly, and that a Procedendo 
ſhould go; but in the State of the By-Law it is ſaid that Not having a reaſonable Excuſe to be al- 
« lowed by the Lord Mayor and Court of Aldermen, he ſhall forfeit 4001, whereof 100 l. to be paid to 
the next Sheriff that ſhall hold, and the Reft to the Uſe of the Mayor and Commonalty, to be reco- 
« yered in the Court of Record held before the Mayor and Aldermen”. And it being objected that 
this reaſonable Excuſe is to be made to the Mayor and Aldermen, Holt Ch. J. anſwered, that whatever 
Excuſe he makes, if they allow it, the City is bound by it; and if they refule to allow a reaſonable Ex- 
cuſe, it is not final; for it may be pleaded or given in an Evidence, in an Action brought for the Pe- 
nalty by the City ; for it was not the Meaning of the Common Council to E an arbitrary Power in the 
Lord Mayor and Aldermen, but is like the Power Hiker by the Stat. 23 H. 8. cap. 5. to Commiſſioners 
of Sewers to do ſeveral Things according to their Diſcretion ; but that muſt be underſtood of a Legal 
Diſcretion ——L4. Raym. Rep. 496. S. C. and the Court all held that a Precedendo ſhould be granted; 
and S. P. mentioned as to the (not having a reaſonable Excuſe) which was objefted to be a making them 
Judges in their own Cauſe; it was anſwered by Holt Ch. J. as above.——_—Carth. 483. the ſawe Point 

ſtarted in the A ing for the Defendant, though not mentioned in the State of the By-Law there; 
there Holt Ch. Taos that in ſuch Caſe the Defendant may give it in Evidence, upon Nil 
bet pleaded in an Action of Debt brought for the Forfeiture, and there the Validiry of the Excuſe 
may be tried by 4 Jury ——5 Mod. 442. fare Objection made in arguing the Caſe, though not men- 
tioned there in the State of the By-Law ; and anſwered by Holt Gh. J. accontingy. | 


26. A Difference was taken between a private Corporation or Company 1 Salk. 193. 
and a great City or Borough ; for the former can only make B Laus to bind RES 4 
their own Members, and I e al that concern the Regulation of the chte e 


Trade, or other Affairs of the pany ; but great Cities and Towns, as by . 


on, Briſtol, Y ork &c. can make By. Laus for the better Ordering and or Frater- 
Managing ſuch Town, and that Law will bind Strangers to the Freedom of . — 
the Town, while within ſuch Towns, and they are bound to take Nogice of Power of 


uch Government. 
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ſuch Laws at their Peril; and this Diverlity was agreed to by the Court. 
6 Mod. 123, 124. Hill. 2 Ann. B. R. Cuddon v. Eſtwick. | 
| 27. The Hudſon's-Bay Company are made a Corporation by Charter 
and are thereby impowered to make By-Laws for the better Government of 
the Company, and for the Management and Direction of their Tray to 
Hudſon's Bay, They may, by the By-Laws, make Restrictions upon 
their Stock, viz. That it fhall be liable, in the firſt Place, to pay 
the Debts due to themſelves from their own Members, or to anſwer the 

Calls of the Company upon the Stock; for the legal Intereſt of all the 
Stock is in the Company, who are Truſtees for the ſeveral Members: 
Per Ld. C. Macclesfield. 2-Wms's Rep. 207. pl. 55. Hill. 123. 
Child v. Hudſon's Bay —_ 

28. Ho a By-Law to detain and ſeize a Member's Stock for a Debt due 
from a Member to the Company, is good; but this being a By-Lay to the 
Prejudice of other Creditors, it ſhall be taken ſtrictly, and not extend 1 
fark Debt as the Member does not owe in Law, but only in Equity, as where 
it was owing to a Truſtee of the Company; Per Ld, C. Maccleſ- 
field. 2 Wms's Rep. 208, 209. Hill. 1123. Child v. Hudſon's Bay 
Company. 

29. But they cannot make By-Laws by ſuch a Power, for carrying on 
ProetFs foreign to the Affairs of the Company, as in Relation to the Pro- 
jets and Aſſurances ; Per Ld. C. Macclesfield. 2 Wms's Rep. 209 

Hill. 1723. Child v. Hudſon's Bay Company. 
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(C) How it may be made for the Recovery of the 
Penalty. 


* 


bes (A, 2) 1. 1 F a Corporation that hath Power by Charter or Preſcription 
. 1. and the to make By-Laws, makes a By-Law, and a = Sum for 


a" __ Non-performance thereof to be recovered by Diſtrels cc. this 1s 


ſeems ad-. Od. Co. 5. Clark's Cale, 64. 
mitted ; but 
it a By-Law impoſes a Penalty upon a Townſhip, it is ill; for it ought to be upon wa gy Per- 


ſon, and not to lay it upon all, and levy it upon any particular Perſon, 3 Lev. 48. 49. Mich. 3 Car. 
2, C. B. Wells v, Cotterell. But a By-Law to kevy Fines by Diftreſs and of Goods is ille- 


gal and void; and Judgment rags Lev. 281, 282. Paſch. 2 W. & M. in C. B. Clerk v. 
ucker. _———2 Vent. 182, 183. S. C. judge d. 


2. So if it be limited to be recovered by Action of Debt. Co. 5. 64 
3. So the Penalty may be recovered by Action of Debt, without 
| | Limitation. Co. 5. 64. 

5 Rep. 62.b. 4. I an Ordinance be made by the Common-Council in Lon 
63. b. Mich. don, that a certain Thing ſhall not be done upon Pain of Forfeiture of 
7. FELL El. certain Sum, to be recovered by the Chamberlain of London by Action 
s. of Debt, this is good; becauſe the Chamberlain is their public: 
Dfficer. Co. 5. Chamberlain of London, 63. per Curtam reſolvd. 
. If a Corporation that hath Power by Charter or [reſcriptin 
„toe make By-Laws, makes a By-Law, and limits a penal Sum to be 
A By-Law forfeited for J2on-performance ; this cannot be levied by Diſtreſs, 
was made by without a Preſcription to do it, or Limitation by the By-Law ſo to do. 


hs mage, Co. 5. Clark, 64. admit D. 15 El. 321. 23. 
Baron, that ſo oy Inhabitants within the Manor ſhould be choſen annually by the Homage to ſerve as 5 e 
Reeves within the Manor, and that if any ſo choſen ſbould refuſe, be ſbould forfeit 10 l. <which ſhould be _ 
by Diſtreſs. In Trefpaſs for _— iſtreſs the Defendant juſtihed ; but Exception was taken, er 
ke had not preſcribed to levy the Penalty by Diſtreſs; but after ſeveral Arguments, it was adjudg* * 


> Sg gars r 
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2 


2 ell enough ; becauſe the Preſcription being for the By-Law, and the By-Law itſelf ordaining a 
itreſs, it 12 ſame Thing as if the Preſcription had appointed the Diſtreſs; and Judgment for * 
Defendant. Ld. Raym. Rep, 91. Trin. 8 W. 3. C. B. Lambert v. Thornton, 


6. The Mayor and Commonalty of London may make a By-Law, and 12 Mod. 66g: 
limit the Penalty to be 4 to themſelves, becauſe there is no way to 3 * 
inforce Obedience but by Puniſhment, which muſt neceſſarily be either FR N 
Pecuniary or Corporal, as Impriſonment, which is not legal, unleſs Wood, S. C. 
there be a Cuſtom to warrant it; and the direct End the Law ſeeks, is at Guildhall, 
no more than Obedience, and they might ſue for the Penalty in the 7 8 
Court of the Mayor and Aldermen if the Mayor could be ſevered and Harfoll a * 
held before the Aldermen, which he cannot, tor it is his Court, and the held . 
Stile of it is coram Majore, ſo that he is an integral Part, and therefore ingly ; with 
he would be both Plaintiff and Judge ; reſolved by Holt Ch. J. Ward the ns 
Ch, B. &c. 1 Salk. 397. pl. 3. at Guildhall, Mar. 2. 170 1. Wood v. In 3 


the Mayor and Commonalty of London. udges at 


large. 
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(D) Pleadings. 


1. IN ad, Deliverance, a Cuſtom of a Manor was ſet forth for mak- — 25.1 
ing of By-Laws, and that a By-Law was made that no Tenant ling v. Criett. 
Sc. of the Manor from thence forth ſbould keep his Cattle within the ſeveral S. C. ad- 
Fields of the Manor by By- Herds, nor could put any of the Oxen called Draught judg d; and 
Oxen there before $t Peter's Day, upon Forfeiture of 20s. But Judgment "re 2n0- 
was given againſt the Conuſance, becauſe he pleaded, that it was preſented is given, viz. 
Coram Sectatoribus, aud does not ſhew their Names. 2dly, The Penalty becauſe that 
appointed by the By-Law, was 20 8. and he ſhews that it was abridg d is not alleged 
1065. 84, and ſo the penalty demanded, and for which the Diſtreſs. was 13 wg g 
taken, is not maintained by the By-Law ; and a Pain certain ought not „ad, Ex af. 
to be altered. zdly, He ſhews that it was. preſented that the Plaintiff ſenſa omnium 
bad kept his Draught Oxen, whereas he ought to have alleged the ſame in Tenentium 
* Fat, 2 be did keep &c. 3 Le. J. pl. 21. Mich. J. Eliz. C. _ 
ning v. Cryer. * | a c bu Ex aſſen- 
2. Where there is a Cuſtom in a Manor for the Homage to make Bye- ſu aliorum 
Laws when Neceſſity requires, whether it ought to be ſet forth that there Tenentium. 
was Neceſſity for it at the Time when made? See 3 Le. 38. pl. 63. 
Mich. 15 Jac. the Arguments in Ld. Cromwell's Caſe. 4214 
3. By a Cuſtom for the Maſter and Company of Shoemakers of the City of 
Exeter to make By- Lars, they made a Law, that no Perſon, not being of their 
Fraternity, ſhould maks or offer to ſell &c. Shoes within the City or County of 
| Excter, or any other Wares 22 to W Art, under Pain of for- 
eiting to the Maſter &c. for every ſuch Offence, ſuch Sum as ſhould be 
aſſeſſed by the Maſter and Wardens &c. not exceeding 40 8. and if he 
ſhall refuſe to pay the ſame, upon Proof made of the Breach of this Or- 
der, it ſhould be lawful for the Maſter &c. to diſtrain; and ſo ſhe ws, 
that the Plaintiff, being an Inhabitant in the City of Exeter, and no 
Brother of the Society, did make Shoes &c. and that a Fine of 33 8. 
2 was impoſed on him for the ſaid Offence, of which he paid Part, 
t refuſed to pay the reſt, and thereupon the Defendant diſtrained &“. 
Upon Demurrer to this Plea it was adjudged ill, becauſe the Defendant 
had exceeded the Cuſtom alleged in the Extent of the By-Law; for 


4 M 
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the Cuſtom was, to make By-Laws for the better Government of the Ci, 
2 Shoemakers of the City of Exeter; but the By-Lau 8 
none ſhall make or ſell any Shoes within the City or County of Exeter 
which is not warranted by the Cuſtom, and in this likewiſe they have 
exceeded their Power in the Thing prohibited, for it is not to reſtrain 
à Man from uſing the Art of a Shoemaker in the City, but jt js 10 u. 
train them generally from making Shoes, and that extends to making Shoes 
for bimſetf, which is void, Ir 18 void like wiſe as to the reſtraining per. 
ſons trom doing many Things which are to be done by other Artificers 
As Laſts, which are to be made by the Laſt-maker, and Auls by the 
Smith &c. The Penalty likewiſe impoſed by this By-Law is not 
warranted by the Cuſtom or By-Law, becauſe that ought to be exprefſ. 
ed, that the Court might be Judge of the Reaſonableneſs of it, but 
here no certain Penaky is ſet down, tor that is left to the Diſcretion of the 
Maſter and Wardens &c. And, laſtly, the Defendants have diſtrained 
before their Time, for they ought not to do it before Retuſal to pay 
and Proof thereof made, which ought to be by Verdict, and not before 
the Maſter and Wardens. Adjudged that the Plea was not good, 
Bridgm. 139. Trin. 16 Jac. Wood v. Searle. 

4. A By-Law was made, that every one elected to the Livery of the 
Company of Leatherſellers, who bad not been Guardian of the Teoman le. 
fore, ſhould pay to the Uſe of the Society 251. And in Debt the Plainif 
ſhew the Ele Zion of the Deſendant to be one of the Livery, with apt 
Averments and due Notice given to him. The Defendant pleaded the Cuſ. 
tom of the City of London, that no Man, not being free of the City, 
can be elected to the Livery of any Society, and that he is not free. 
The Plaintifls deny the Cuſtom, Et hoc parati ſunt verificare, The 
Defendant demurr'd, and ſhew'd, that the Plaintifts ought ro conclud; 
| their Plea to the Country ; But Curia contra; becauſe the Cuſtom ought 
to be tried by the Certificate of the Recorder; and Judgment for the 
Plaintiff. 2 Jo. 149. Paſch. 33 Car. 2. B. R. Leatherſellers Company 
of London v. Beecon. 

5. The alleging a By-Law to be made by the Steward of the Manor with 
the Conſent of the Homage is ill ; tor the By-Laws oaght to be made by 
the 8 ; Per tot. Cur, 3 Lev. 48. Trin. 33 Car. 2. C. B. Wells y, 
Cctterell. 

6. In Replevin the Defendant juſtified under a Cuftom to make B.- Laus 
and to diftrain tor the Penalty. The Plaintiſf replied, De Injuria ſus 
poſes abſque tali Cauſa &c. Upon a Demurrer this Replication wa 
held good by all the Juſtices, præter Levins, without à particular Tri- 
9 of the Cuftom. 3 Lev. 48. Trin. 33 Car. 2. C. B. Wells v. Cot- 
terel. 6 


For more of By-Laws in General, See Common, Corporation, 
Courts, Trade, and other P roper Titles. 
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(A) Good. And the Force of them. 


1. JF Canon be againff the Common Law it is void. Arg. Roll R. 454 Godb. 163. 
cites 11 H. 4. J H. 8. and that the Common Law thall not be al- P. 225. 
tered by the Canon Law, cites 5 Rep. Cawdry's Caſe. 8 * Xp 


Ch. J. in Caſe of Candi& v. Plomer. 


2. 25 H. 8. cap. 19. S. 1. Enacts, that the Clergy ſhall not preſume tb 
claim, or put in Ure, any Conftitutions or Canons; nor fhall enatF, pro- 
mulge, or execute any ſuch Canons or Ordinances in their Convocations, 
(which akway ſhall be aſſembled by Authority of the King's Writ) unleſs the 
Clergy may have the King's royal Aſſent and Licence to make, promuuge, 
and execute ſuch Canons and Ordinantes, upon Pain of every one of the Clergy 
doing contrary, and being thereef convict, to ſuffer Impriſonment, and make 
Fine at the King's Will. | | 

3. H. 2. No Canons ſhall be made or put in Execution within this Realm 
by Authority Ml the Convocation, which ſhall be repugnant to the King's Pre- 
rogative, or the Caſtoms, Laws, or Statutes of this Realm. | 
4 The King, without Parliament, may make Orders and Conftituti- 4 Inſt. 3234! 
ons io hind the Clergy, and may deprive them if they obey not; but they . 7+ 
cannot make any Conſtitutions without the King. Cro. J. 37. per om» 
nes J. &c, Trin. 2 Jac. in pL 13. 
- 5. Reſolved, that the Canons of the Church made by the Convoca- The Convo- 
tion and the King, withour Parliament, ſhall bind in al Matters Eooli- non, with 
flaftical as well as an Act of Parliament / for they ſay, that bythe Com- and xm. 
mon Law every Biſhop in his 1 Archbiſhop in his Provinee, arid! of the King 
Convocation Houfe in the Nation, may make Canons to bind within «der the 
their Limits. When Convocatioft makes Canons of 3 1 Great Seal, 


may make 


to them, and the King confirms them, they thall bind Realm: Canons for 
Mo. 783. pl. 1083. Frin. 4Jac. in Cane. with the Affiſtance of the 2 Ch. Regulation of 
Juſtices and Chief Baron. Bird v. Smith, the Church, 


| : e By . ES ot | and that as 
vell concerning Laicks as Ecole ſiaſticks; Per Vaughan Ch. J. 2 Vent. 44 in Caſe of Grove v. Dr. 
Elliot. — And ſays, that ſo is Lind wood; and if in making new Cations they confirte themſelues to Church 
Matters, it is all hae is required of them. Ibid. 3 | 


6. Canons made by the Pope and allowed here, yet unleſs they were 
allowed by Nee firs not good. Arg, Roll R. 1 Per Br. Mar- 

tin, Hill. 14 Jac. in the Exchequer- Chamber. chop 

Where there is a ſpecial Cuſtom for the chuſſug Churchwardens, Jo. 439. pl. 
the Canons (viz. that the Parſon thall have the Election of one) cannot 4, Trin 1 
alter it, eſpecially in London, where the Parſon and Churchwardens are E at * 
2 Corporation to purchaſe Lands and demiſe their Lands, Cro. J. 532. Ca 1 P. 
dl. 15. Paſch, 17 Jac. B. R. Warner 's Caſe. . held accord- 


Mar. 23 pl. o. Anon. but is S. C. Mich. 4 Jac. C R Anon. S. P. accord 15 2 
Ob. J. 8 en hb — +] 


ly, and Coke 
{aid, that the Canon js to be the Parſon had Nomination of a Churchwarden 
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320 Canons. 
held a good Cuſtom for the Pariſhioners to chuſe a Pariſh Clerk, and that the Canon cannot take it away, 
——- Godb. 163. pl. 228. Paſch. 8 Jac. C. B. Candict v. Plomer, S. P. accordingly. 


8. The Canons are the Eccleſiaſtical Laws of the Land, but ſhall not 
bind here unleſs received, as appears by Stat. 25 H. 8. 21. and the Stat. 
De Bigamis, and the Stat. of Merton, as to one born before Marriage, 
tho by the Canon he was legitimate, yet by our Law he is not; Per 


Car. Jo. 160. Trin. 3 Car. B. R. . . 
9. The Canons made 1571 in Queen Elizabeth's Time, and 21 fac. 


being confirmed by Q. Eliz. and K. Jac. are good by the Star. 25 H. g. 

ſo long as they do not nou the Common Law or Prerogative of the 

King, and betore the 25 H. 8. 19. the Eccleſiaſticks might make Canons 

without the King, but are by that Statute reſtrained, but ſince that 

Statute they may make Canons with the Aſſent of the King, ſo long as 

they are not contrary to the Laws of the Land, or derogatory of the 

- King's Prerogative. 2 Lev. 222. Trin. 30 Car. 2. B. R. Cory v. Pepper. 

Ld. Raym. 10. Eccleſiaſtical Perſons are ſubject to the Canons. Thoſe of 1640 
Rep. 449- have been queſtioned, but no doubt was ever made as to thoſe of 1603 ; 


34 8 5 Per Cur. 1 Salk. 134. Paſch. 11 W. 3. B. R. the Biſhop of St. David's 
in 8 C. v. Lucy. | * 


But undoubt- 


edly the Canons of 1603. do not bind the Laiety ; by the Ch. Juſtice, 2 Barnard, Rep. in B. R. 333 
Mich. 7 Geo. 2. | | 


12 Mod 238, 11. All the Clergy are bound by the Canons confirm'd only by the 
— bt King; but they muſt be confirm'd by the Parliament to bind the 
17 Laiety; per Cur. Carth. 485. Paſch. 11 W. 3. B. R. The Biſhop of Sr, 


* oblige David's v. Lucy. 

not the Laiet ; 

without the Conſent of the Civil Legiſlative Power. 2 Salk. 412. Hill. 1 Ann, B R. Matthews v. 
Burdet —Ibid. 672. S. C. — Not without an Act of Parliament; per Ld. Keeper, Mich. 1700. Wms's 
Rep b Cox's Caſe.-- —— Reſolved that the Canon Law obliges not the Subjects of this Realm, un- 
leſs it be incorporated into the Common Law by Act of Parliament, or received Time out of Mind 
Sc. and then it becomes Part of the Common Law. Ld. Raym. Rep. 5. Trin. 6 W. & M. in Caſe of 
Philips v. Bury. | 


26 24 12, In the primitive Church the Laity were preſent at all Synods. 
11 8. 5 When the Empire became Chriſtian, no Canon was made without the 
Emperor's Conſent ; the Emperor's Conſent included that of the People, 

he having in himſelf the whole Legiſlative Power, which our Kings 

have not; therefore if the King and Clergy make a Canon, it binds the 

Clergy in Re Ecclehaſtica; but it does not bind Laymey ; they are not re- 


preſented in Convocation ; their Conſent is neither asked nor given. 2 


Salk. 412. pl. 2. Hill. 1 Ann. B. R. Matthews v. Burdett. 

— ME 13. No Canons, /iace 1603, can Proprio Vigore bind Laymen; pet 

—_ ancient Holt Ch. J. 6 Mod. 190. Trin. 3 Ann. B. R. in Caſe of Britton . 

Canons Standiſh. Lodo tt oboe do 2 

might. Ibid. 88 | | 

MS, Rep. 14. Declaration in Prohibition, which ſets forth the Statute / & 8 

2 1736. W. 3. cap. 35. and further, that Lay- People are not puniſhable by C# 

Ro Wiſe nons; that the Plaintiffs, at the Promotion of the Defendant, were at- 

v. Croft. ticled againſt in Court-Chriſtian, for that the Plaintiffs were clandeſ- 
tinely married without publiſhing Banns or Licence, and between the 

Hours of 1 and 8 in the Morning, contrary to the Canons. Then al- 

leges that, if any, this is a Temporal Offence, and puniſhable by the ſaid 


Statute, and the uſual Averment of proceeding in the Spiritual Court 


contrary to the Prohibition of this Court. The Defendant by Plea de- 
nies he has proceeded in the Spiritual Court, prout; and that the Ca- 
nons are in Force to bind Lay- People &c. Demurrer to the Plea, and 
Joinder in Demurrer. Now this Term Ld. Hard wicke Ch. J. — 
nounces the Reſolution of the Court. The Queſtions that have 75 


made in this Caſe were, firſt, whether by the Canons of 1603 w — 
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Perſt ns are uniſhable? 2dly, if Lay-Perſons cannot be puniſhed b 
vs goto whether the Eccleſiaſtical Court has any JuriſdiQion b 
this Caſe by virtue of any ancient Canons and Conſtitutions? gdly, 
ſuppoſing they have a Juriſdiction, whether it is not raken away by 
the Operation of Stat.) & 8 W. 3. I ſhall ſubdivide theſe 1 into 
2; firſt, whether the Canons of 1603, relating to clandeſtine Mar- 
riages, do affect rhe preſent Caſe? adly, ſuppoſing Lay-Perſons are 
included in the Words of thoſe Canons, whether they are binding againſt 
Laymen? The 62d Canon only relates to the Puniſhment of the Mini- 
{ter who marries Perſons without a Faculty or Licence. The 101, 102, 
103 Canons relate to the Manner and Conditions of granting Licences, f 
and that the Marriage ſhall be in the Pariſh-Church or Chappel where 
one of the Parties dwell, and that between the Hours of 8 & 12 in the 
Forenoon, The 104th contains an Exception, as to Parents Conſent, to 
thoſe in a State of Widowhood ; and that every Licence that has not 
the preceding Requiſites ſhall be void, and the Parties marrying by 
virtue thereof ſhall be ſubject to the Puniſhmenrs appointed for clandeſ- 
tine Marriages. None ot theſe Canons, except the laſt, affect the Per- 
ſons contracting, and that 1s with regard to thoſe who marry under 
Colour of an irregular Licence, which is void; but that is not the pre- 
ſent Caſe ; tor here is no Licence nor Publication of Banns ; ſo theſe Ca- 
nons do not extend to Lay-Perſons in the preſent Caſe. But adly, ſup- 
poſing they had a Juriſdiction in the preſent Caſe, whether the Autho- 
rity by which theſe Canons were made can bind the Laity? "Theſe Ca- 
nons are confirmed by the King under the Great Seal. With regard to 
this Queſtion, there is ſome Variety of Opinions in our Law- Books; 
but I always underſtood that the Canons of 1603 did not bind the Laity, 
tor want of a Parliamentary Authority, It was admitted by Serj. 
Wright, that theſe Canons did not bind the Laity Proprio Vigore, bur 
that they were declarative of ancient Canons which had immemoriall 
been received and incorporated into the Law; and we are all of Opi- 
nion, that the Canons ot 1603 do not Proprio Vigore bind the Laity, 
tho* many Proviſions are contained in theſe Canons, which will bind 
the Laity as declarative of the Common Law. The ancient Councils 
which compoſed theſe Canons in the firſt Ages of the Church, were a 
mix'd Aſſembly, conſiſting partly of Lay and partly of Eccleſiaſtical 
Perſons ; but it is uncertain how they were convened, whether by Elec- 
tion or otherwiſe ; and Spelman, tho a learned Work, does not ſettle it. 
But by the Fundamental Principles of our Conſtitution, no new Law 
can be made bur by the united Authority of Parliament, Parl. Rot. H. 
6. 12 Co. 54. That the Parliament conſiſts of the 3 Eſtates of the Realm, 
4 Inft. And that the whole Commons are repreſented in Parliament. B 
realon of this it is ſaid that every Perſon's Conſent is to every Act of 
Parliament ; but in the conſtituting and making of Canons there is only 
the Sanction and Authority of one Part of the Legiſlature, viz. the 
King. The original Obligation of Acts of Parliament did not ariſe | 
from the actual Conſent of every Perſon, but from an implied Conſent ; | 
for it is an actual Repreſentation of the whole People. The Indivi- | 
duals could not with Convenience aſſemble, therefore by Neceſſity it | 
Was — and made a Repreſentative Body. It is a new Notion 
that t * are repreſented in Convocation, and is contrary to the 
Writs of Convocation, which is Convocari Factas totum Clerum ve- 
firjus Provinciæ, which imports that the Clergy are aſſembled toge- 
mer, and only the Clergy of either Province ars either preſent in Per- 
on or by Repreſentation. 4 Inſt. 322. There is indeed a Difference 
deren the old Canons and the new Provincial Canons. The Canons 
in tht firſt Ages of the Church bound all the Subjects of the Empire, as 
well Lay as Eccleſiaſtical ; but the binding Force over Laymen aroſe 

alle the ſupreme Legiſlative Power was veſted in the Emperor, who 
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ave the Force and Authority to ſuch Laws. Juſtinian's Inſt 1 Lib. 8. 
16. the whole Power of making Laws devolved upon the Emperor. The 
Reaſoning in the Caſe of * Matthews againſt Burdett, 2 Salk. 614, i, 
of great Weight, tho* no Reſolution was ever given, and the Reaſon 

as, one of the Parties died. It was inſiſted at the Bar, that the Con- 
ſent of the People was included in the Authority ot the King to con- 
firm Canons; but that cannot be; tor where there is an Authority tg 
make Laws of a binding Force, there is à like Authority to impoſe 
Taxes: Theſe Things are inſeparable ; but it was never allo w'd that the 
King, by virtue of his ſole Authority, could impole /Taxes, and the 
Clergy could never charge any Perſons with any Burthens or Impoji. 
tions but themſelves. The Clergy in Convocation cannot create a new 
Fee, and yet to ſuppoſe they can make a Law binding upon the Laity, 
is abſurd. The beſt Rule to judge of the Validity ot their Canons, is 
from the conſtant Uſage ſince the Reformation. At that Time, upon 
the Change of the National Religion, great Alterations were made a 
to the Form of Prayer, and the Rites and Ceremonies to be obſeryed in 
the Reformed Religion. All theſe Alterations were eſtabliſhed by Act 
of Parliament. The Clergy did not think their own Conſtitutions, cho 
in a Matter of Eccleſiaſtical Nature, were binding upon the Laity wich- 
out the Aid and Aſſiſtance of the whole Legiflature of the Realm. It 
was inſiſted at the Bar, that the Reaſon of their Acts of Parliament was 
to intorce theſe Alterations by Ci vil Sanctions and Temporal Penalties; 
that indeed was one, but not the only Reaſon; for even all the Regu- 
lations at the Time of the Reformation, even the moſt minute, were 
eſtabliſlled by Act of Parliament. It was aſſerted at the Bar, that the 

Power of the Convocation of making Law is co-extenſive to their Ju- 
riſdiction. This is carry ing it much too far; for ſnould this Argument 
prevail, then, in all Matters in which the Eccleſiaſtical Court has Juriſ- 
diction, new Laws and Meaſures of Juſtice might be inſtituted: As the 
Eccleſiaſtical Court has Juriſdiction of Marriages, they might, by 
Laws of their own making, alter the Degrees of Conſanguinity, and 
make thoſe Marriages unlawful which are now lawtyl : By this Means 
the Common Law relating to Heirſhip might be changed. The ſame 
holds good with reſpect to Tithes, and to tld Part of their Juriſdic- 
tion; 10 that if this Objection was to be allow'd in irs full Latitude, it 
would produce very pernicious Conſequences, and induce Innovations 
upon the Law. If this Power had been veſted in them, they need not 
have reſorted to Parliament to have the Baſtard Eigne legitimate accord- 
ing to the Canon Law, when Eſpouſals were had afterwards, but by 
their own Authority they might have done it; and that memorable Say- 
ing of the Lords, Nolumus Leges Angliæ mutari, would have been 
unneceſſary, 2 Roll Abr. 586. pl. 35. The Caſe in Roll Abr. 909. pl. 
J. Letter (I) ſeems a ſtrong Caſe 2 the Validity of theſe Canons; but 
yet, when conſidered, is of no Authority. It is the Canon relating t 
what Sum ſhall be deem'd Bona notabilia, which fixes it to 5 1. and the 
Caſe ſays, it ſeems that this Canon has changed the Law, if that ws 
otherwiſe before; inſomuch that the Grant of Adminiſtration belongs to 
the Eccleſiaſtical Law, and our Law but takes Notice of their Law in 
that, and for that they may alter it at their Pleaſure ; Meedhams 
Cate. The ſame Caſe is reported in 8 Rep. but not a Word ot this 
there mentioned. Perkins, pl. 489. But this Caſe, as reported 0) 
Roll, is contrary to Law, and no Foundation for ſuch an Opinion. 
There is indeed a poſitive Declaration of Law with regard to this 
ter; but we find that it has been the Parliamentary Notion, that no 
Power of making Laws, binding upon the Subject, is veſted in ay but 
themſelves. In the Statute 25 iz 8. cap. 19. it is recited, That whe® 
divers Conſtitutions and Canons, which heretofore have been. enacted, 


be thought not only ro be much prejudicial to the King's Prerogatie 
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and repugnant to the Laws and Statutes of this Realm, but alſo much 
onerous to his Highneſs and his Subjects; therefore the ſaid Conſtitu- 
tions are committed to the Examination of 32 Commiſſioners, to aboliſh 
or retain ſuch as chey ſhall think worthy. This Statute, with regard to 
the Power of appointing Commiſſioners, was continued 35 H. 8. cap. 
16. It is to be obſerved by this Act, that both the King and Clergy 
thought it neceſlary to have the Concurrence of Parliament in the abro- 
ing or retaining thoſe ancient Canons. adly, that Whatever Altera- 
tions happen d in the Canon Law by the Act of thoſe Commiſſioners 
have their binding Force by virtue of this Act of Parliament; and 
therefore whatever of the Canon Law remains, that is not contrary 
to the Statutes and U ſages of this Realm, are confirmed by Act of Par- 
liament. As to judicial Opinions, the Caſe of 20 H. 6. 13. is a ſtrong 
Authority with our Opinion. Brooke, Tit. Ordinary r. which is a true 
State of it. Newton J. ſays the Ordinary has Power to make Holy- 
Days and Faſting-Days, and to make Conſtitutions Provincial to bind 
the Clergy but not to bind the T Py 5 nor can they allow or 
diſallow the King's Letters Patents in their Convocation. E. 3. 44 
b. Catesby there argues, that the Acts of Convocation are as binding 
upon the Clergy as Acts of Parliament to the Laity. Every Abbot; 
Prior, and other Eccleſiaſtical Perſon, is either a Privy or Party in Con- 
vocation, The Cale of the {rior of Leeds, before, is nor miſtaken by 
Brooke. The old Edition is le Temporal. Newton J. gives his Opi- 
nion at large, and ſays that the Power of the Convocation does not bind 
the Temporal Rights of the Clergy themſelves. It appears from Mo. 1 55.* 
2 Cro. 3). that the King may make Ordinances without Parliament 
to bind the Clergy, and it they obey not, may by his Commiſſioners de- 
wh them. 'This is the ancient Prerogative of the Crown, as appears 
y thoſe Books; therefore the Convocation, which is by the Aſſent and 
Confirmation of the K ing, may make Canons to bind the Clergy ; and 
ſo is the Caſe of the Vihop of St. David's v. Lucy, 1 Salk. 134. 
Carth. 485. where it is ſaid by Holt, that all the Clergy are bound by 
the Canons confirm'd only by the King; but they muſt be confirmed by 
the Parliament to bind the Laity; and the Notes of Raymond and 
Eyre Ch. J agrees with the Report in Carth. In the Caſe of Briton v. 
Standiſh, * Mo. Ca. 190. Holt, agreeable to his former Opinion, held 6 Mod. — 
that no Canon, unleſs anciently received, tho? in full Convocation, can _ J —_— 
4, 25 Vigore bind Laymen; and of the like Opinion was the Court of , C2 Ph 
C. B. in the Caſe of Davis, Mich. Term, 5 Geo. 1. which was upon 
teaching School without Licence in Prohibition. In Oppoſition to this 
Opinion has been cited the Caſe of 4 Bird v. Smith, Mo. 783. where At Preroga- 
It is ſaid that the Canons of the Church made by the Convocation and tie (I. f) 6. 
the King, without Parliament, ſhall bind in all Matters Eccleliaſtical 
28 well as an Act of Parliament. The Caſe in itſelf is of a very extra- 
ordinary Nature, and ſuch as no Relief would be given to in Chancery 
at this Time; beſides, it is ſaid in the Caſe, that every Biſhop in his Di- 
oeeſe, Archbiſbop in his Province, may make Canons to bind within 
their Limits. Now there is no Colour for this. But further it is not ex- 
prefely ſaid that the Canons will bind Laymen ; Upon the whole, it is 
not of very great Authority. The next Opinion is + V augh. 327. where f In theCaſe 
wis ſaid, a lawful Canon is the Law of the Kingdom as well as an Act of Hill v. 
of Parliament. This is only a looſe Say ing, and not of any great weight. od. 
next Caſe is * Grove and Elliot, 2 Vent. 41. where Vaughan ſays, « a; Tit. 
that the Canons of 1603 are of Force, tho never confirmed by Act ot Prohibition 
Parliament; that the Convocation, with the Licence and Aſſent of the (C) pl. 3 
. 8 under the Great Seal, may make Canons for the Regulation of 
2 urch, and that as well concerning Laicks as Eccleſiaſtical Per- 
as; and ſo is Linwood, This was upon a Motion without much 
Conſideration, and Tyrrell J. was of a contrary Opinion, the ws: - 3 
udges 
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udges were ſilent about it, and this was of a Point not in Judgment 


fore them, and only the ſingle Opinion ot Vaughan. The next Que- 
ſtion is, ſuppoſing Lay Perſons cannot be punithed by the Canons gf 
1603, then, whether the Eccleſiaſtical Court has any Juriſdiction, with 
regard to the preſent Queſtion, oy the antient Canons? and we are all 
of Opinion, that with regard to the Marry ing without Licence, or pub. 
liſhing the Banns, they have ſuch Jurisdiction; that by the Statute 2; 
H. 8. cap. 2 1. concerning Impoſitions that uſed to be paid to the See of 
Rome, in the Preamble, that the King is bound by no Laws but ſuch; 
the People have taken at their free Liberty, by their own Conſent, tobe 
uſed among them, and have bound themſelves, by long Uſe and Cuſtom 
to the Obſervance of the ſame ; and in S. 8. that all Children, procte. 
ated after Solemnization of any Marriage to be had by Virtue of ſuch 
Licences, ſhall be reputed legitimate. Thar in the Statute 35 H. 5, 
cap. 16. Authority is given to the King, during Lite, to name 32 Per 
ſons to examine all Cauſes, and to eſtabliſh all ſuch Laws Eccleijagi. 
cal as ſhall be thought convenient; from hence it follows, that man 
Canons that had been immemorially uſed, and not aboliſhed by cl 
Commiſſioners, are Part of the Common Law, and as ſuch have their 
binding Force. Ch. J. Hale in. a Manuſcript ſays, and very truly, that 
it was the Civil Power that gave the Eccleſiaſtical Iurigdiction its Life 
and Vigour. And it appears from Linwood, that clandeſtine Marriages 
were puniſhed by Canons which had been received, and that the Pu- 
niſhment of a Clergyman for marrying Perſons without Licence, or 
+ publiſhing Banns, was Suſpenſion per Triennium. In the Caſe of Mat: 
- ArProhibi- tingley v. Martin, Sir Will. Jones, 259. it was expreſsly determined 
tion (F) pl. in the ad Point of that Caſe, that if any marry without publiſhing Banns 
or Licence, which diſpenſes with it, they are citable for it in the Ec- 
cleſiaſtical Court, and no Prohibition lies. This is an Authority in 
Point with our Opinion upon this Queſtion. The 3d Queſtion, whe- 
ther this Juriſdiction is taken away by Stat. „& 8 W. z. and is only 
now of 'Temporal Cognizance? As to this, we are all of Opinion that 
this Statute has not taken away any Eccleſiaſtical Juriſdiction that was 
| ſubſiſting before; bur that, notwichitanding, the Spiritual Court may pro- 
+ At Prohi- ceed to inflict Cenſures for clandeſtine Marriages. In the Caſe of + Corey 
bition (U) p. Pepper, 2 Vent. 222. a Conſultation was granted, that was for teach- 
PI. 25. ing School without a Licence; and ſuggeſted the Statute of Uniformi- | 
* Chedwick ty 13 Car. 2. which gives a Penalty of 5 l. in ſuch Caſe. #* Carth. 464 
3 is contrary to Corey and Pepper; and in Matthews and Burdet no Re- 13 
maſter (A) ſolution; but in the Caſe of teaching School without a Licence, ti: f 
pl. 4. 51. is inflicted as a Puniſhment for the ſame Offence; but in the preſent 1 
; Caſe the 10 l. is not inflicted as a Puniſhment for the Offence of clan- 
deſtine Marriages, but collaterally for the better ſecuring the Revenue 
of the Crown, and therefore it does not contradict the Maxim Nemo 
deber bis puniri pro uno delicto; for the Proſecution upon the Statute 
is as the Statute de Articulis Cleri mentions ir, diverſo Intuitu ventila- 
tur; in which Caſe the Eccleſiaſtical juriſdiction is not taken away ; 
and even in Acts of Parliament a double Puniſhment is inflicted Divetrſo 
Intuitu, as in the Statute of 18 Eliz. concerning the reputed Fathers 
of Baſtards, the Offender may be puniſhed for the Crime, and allo a 
be proceeded againſt ro indemnify the Pariſh. The Argument general 
ly uſed when the Temporal Power has annexed a Puniſhment to ſuch 
an Offence, that the Spiritual Juriſdiction is taken away, is, that hel! 
Proceedings are Pro ſalute Anime; but thoſe are meer Words; for the 
Seng is really to puniſh'the Offender for the Crime, and to hae 
Effet as ſuch. Beſides it may be argued, that marrying without pub- 
liſbing Banns is confirmed by Act of Parliament; for the Statute of Va- 
formity confirms the Rubrick, and this is therein contained. Sup 
poſing this pecuniary Penalty in the Stat. 7 & 8 W. 3. would have 727 
1 ' k | : ' |; . : ” 2 id 
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former Act of Parliament; for in this Act of 8 W. 3. there are no Ne 
taken in this Statute of 8 W. 3. of the Act of Uniformity. Upon the 


tion to proceed to impoſe Eccleſiaſtical Cenſures upon any Perſons mar- 
rying without publiſhing Banns or Licence; therefore the Prohib tion 


2 Conſultation is awarded as to the Reſidue. It is neceſſary to grant 


tween the Hours of 8 & 12. 


For more of Canons in General, ſee PPterogative (V. e) ro- 
hibition, and other Proper Titles. C ) Þ 
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(aA) Requiſite in what Caſes. 


JLeadings of every Statute, Grant, Pardon, Cuſtom &c. in which is 


I, 
| Exception, Foreprize, Condition, or Thing amounting to it, theſe 
pleaded expreſsly, Br. Pleading, pl. 124. cites 8 H. 4. J. | 


tent; per Juin & Gaſcoign. And it is ſaid elſewhere that Plea in Bar 
ſuffices, it it be good, to one common Intent; but Declaration ſhall be 
good fo every Intent. Br. Preſentation, pl. 32. cites 14 H. 6. 2 

3. In Entry in Nature of Aſſe, che 7h 
and infeoffed him, and after diſſeiſed him, and infeoffed the Plaintiff ; upon 
which the Tenant enter d. The Demandant ſaid that Fine was levied 


knowledged to him &c. . before which Fine the Tenant had nothing of the 

125 of F. M. and did not traverſe the Diſſeiſin nor the Feoff ment; and 

Whereu 

ſeiſed till by the Tenant diſſeiſed, abſque hoc that the Tenant a thing bad 

the Feoff ment of F. N. before the Fine. Yelverton ſaid J. N. infeoffed 

ons the Fine, priſt, and ſo to Iſſue. Br. Traverſe per &. pl. 86, 
21 H. 6. 12. | | 


22 P. by which the Party granted the Rent out of the Manor of B. to 
p paid at S. dated the Day, Tear, and Place'abovementioned, where three 
 Elaces were named; and by t 


40 


Tier che Eccleſiaſtical Juriſdiction in this reſpeR, yet it is conſiderable 
jc ef this Act of Parliament ſhall repeal a Power given them by 4 


tive Words, ſo both the Acts may ſtand together. There is no Notice 
Whole, we are of Opinion that the Eccleſiaſtical Court has a juriſdic- 
muſt ſtand as to the Plaintiff's not being married between the Hours 
of 8 & 12, that being ſingly enjoin'd by the Canons of 1663; and that 


2 Prohibition as td that; for the Eccleſiaſtical Judge may make it a 
clandeſtine Marriage ſingly upon that Point, viz, not mattying be- 


4 . | 
nant ſaid that F. N. was ſeiſed 
between him and this ſame $ N of the ſame Landy by which J. N. ac- 

fe 


only Argument to prove that the Tenant diſſeiſed the Demandant; 
pon he /a:d that the Fine was levied as above, by which he was 


4 In Aftiſe of Rent the Plaintiff. made Title to the Rent by Agreement: 


he beſt Opinion the Pleading is nor goods þ 
Lor 


e. K. . . 
9 Ps 
RE, 


2, Plea in Abatement of the Writ ſba/l be certain to every common In- 


22 
A 


. —— 
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far the Uncertainty. Quod nota. Br. Pleadings, pl. 156. cites 32 17, 

5 4 In Annuity of 10 5. the Plaintiff counted by Preſcription. The Da. 

fen ſant ſaid that be held the Advawſon of B. of him by the 10 s. which i; 
the ſame Rent now in Demand; Judgment ot the Writ, and he was put 
to N over; for it is only Argument. Br. Trayerſe per &c. pl. 23. 
Cites 33 H. 6. 27. 

6. 13 Præcipe quod reddat the Tenant pleaded a Releaſe of the Demon. 
dant by Name, of all the Land which he had of the Gift of one R. He 
ougbt to aver of what Land R. was ſeiſed, and releaſed &c. Br. Plead. 
ings, I. 92. cites 2 E. 4- 29. 

7, bur where a Man releaſes all bis Right in 3 Acres in B. called b 
which beretofore were H. s, there he need not plead ſuch Averment; ji; 
he has given the Land a Name, and therefore there the Releaſe is good, 
tho? the Land was never H.'s; and ſo a Diverſity between Generalty ani 
Specralty. Ibid. 

5. If in Afi(e of an Office a Man pleads Admittance to the Office, he 
need not ſay that the Office is void by Refegnation & c. but *tis ſufficient . 
ſay that the Office vcided, and A. B. was admitted by the Fuſtices of Bank, 
Br. Pleadings, pl. 122. cites 8 E. 4. 22. 

Br. Plead- 9. If a Man be bound upon Condition to ſuffer F. N. to enjoy all the Land 

ings, pl. 36. «which one J. had, he need not fhew how much the Lands were; tor he 

2 cannot have Notice thereof. But where I am bound upon Condition 9 
infeoff A. of all my Lands which were F. N.'s, there 1 muſt ſhew hoy 
much the Lands were. Per Yelverton, if you be bound to deliver to 
W. N. all the Money in your Purſe, you ſhall ſhew how much; for you 
had the beſt Notice. Br. Conditions, pl. 73. cites 9 E. 4. 15. 

10. In Treſpaſs he who pleads Depoption of an Abbot Plaintiff, after 
the laſt Continuance, ſhall ſhew before whom & c. Quod nota bene; ſor it 
ſhail be written to him to try it; and in Debt brought againſt Executors, 
who plead Refuſal, he was compell'd to fhew before whom, who ſaid be- 
fore his own Commiſlary ; for *rwas the Archbiſhop of Canterbury, and 
then well. Br. Pleadings, pl. 37; cites 9 E. 4. 24. & 33. 

Br. Lieu, pl. 11. Debt upon an Obligation, upon Condition that if the Defendant 
32. cicesS C. does releaſe, ſet over and avoid the Wages of a * Speere of Callice of 180. 
. = = per Diem, at the Pleaſure of the Lieutenant of Callice, by ſuch a Day, thit 
(Speere); ien &c. and ſaid that as D. in the County of Kent, at the Pleaſure © 
but in the Lord Haſtings, Lieutenant &c. he ſet over &c. before the Day &c. Jenny 
Edit 1586. ſaid he fba/l ſbem where Callice was. And per Littleton J. if a Man be 
ar 15 (Suite) hound to make Feoffment of the Manor of D. and pleads that he made th: 
Year-Books Feoſf ment, he ſhall ſbetu where the Manor is; for it cannot be made bu: 
of the ſeve- upon the Land. Br. Pleadings, pl. 31, cites 15 E. 4. 14. 


ra! Editions 


It is(Speere) ; but it being added in the Year-Boaks (and for 2 Valets) it ſeems it ſhould be (Squire. 


Br. Lieu, pl. 12. Cantra if he be bound to releaſe, there he need not ſhew where 
32. cites 8. C the Manor or Land is, but he h] ſbew at what Place he releaſed by lei- 
ſon of the Viſne. Br. Pleadings, pl. 31. cites x5 E. 4. 14. 
Br. Lieu, pl. 13. And if I am bound to make a Leaſe of the Manor, or graut the Office 
32. cites S. C. ꝙ P aykerfpip, it is ſufficient for me to /ay, has I leaſed or granted at ſuch 
: Frog, bur ir is not material where the Manor or Office is; Per Bris. 
14. Treſpaſs of to Acres of Wheat ; Per Pigot, it ſhould be 10 Acc 
ſown with Wheat; Per 8 it is called ny Pda of Wheat vulgar 
ty, and fo well; to which it was not anſwered; Quære. Br. Pleadings, 
pL 10). cites 17 E. 4. 1. e 
16. In Debt upon buying of a Horſe, that He did not buy is no Plea; for 
it is only Nihil debec Argumeatagively. Br. Traverſe per &c. pl. 275 
vites 22. E. 4. 29. 7 * 
10. 7 
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16. Note, it is ſaid, that a Return and a Declaration ſpall be certain S. P. Br. 
to every Intent, and theretore becauſe he returned Reſcous made at B. by Count, pl. 
M. by Command of NM. and did not (kew the Place of the Command, the * 4 
Return is ill, and the Sheriff was ainerced; But it is ſaid elſewhere, 
that a Bar is good if it be good to a common Intent; Note the Diyerli- 
ty. Br Caunt, pl. 58. cites 3 H. 7. 11. 

* 17. In Treſpaſs of Goods the Detendanr pleaded, that the Place was His 
Freebeld, 9 he tot the Goods there Damage feaſant; the Defendant 
was fotced to ſet dows the Land in certain, becauſe he made Title to the 
Goods; $ it he makes 7:th to the Land by Feoffment ; but otherwiſe if he 
pleads merely His Free hold. Heath's Max. 64. cites 5H. J. 28. 

' 18. Note, where a Man pleads, that the Intęſtate had Goods moveable in 
ſeveral Dioceſes, he ought to ſbew in what Place, and what Goods they are, 
ſo that the Court may adjudge whether they are Goods moveable or not, 
and ſhall not ftay till the Matter be traverſed, and then to ſhew it in the 
Rejoinder ; Per Rede, Fineux; and Brian, bur Keble, Serjcant, con- 
tra, Br. Pleadings, pl. 165. cites 10 H. J. 19. | 

19. In Treſpaſs, the Delendant Juſtiſied the detaining of the Goods in 
Pledge by Accord of the Plaintiff, who was indebted to him in 10 l. and 
good, . 48 ſpewing the Cauſe of the Debt. Br. Pleadings, pl. 44: 
cites 21 H. 7. 13. 

20. Error was aſſigned, becauſe it was pleaded that the Defendant, at 
the Vill of Weſtminſter, in the County of Middleſex, releaſed &c. and after 
ſhewed at another Time another Thing to be in the Vill of Weſtminſter; aud 
did not ſay aforeſaid, nor in what County, and the Juſtices held, that it 
ſhall be intended in the ſame Vill and County, becauſe it was mention- 
ed in the Record before. Br. Pleadings, pl. 49. cites 21 H., J. zo. : 

21. A. lets a Houſe to B. with ſeveral Utenſils to B. tor Years, readring Kelw. 153. 
Rent; the Rent is Arrear; A. brings Debt for this Rent, and counts n = 
_ this Leafe, and does not ſbew in this Count, the Certainty of what g Ab 
tbe Vtenfids were; yet it is good. So adjudged and affirmed in Error. Xokes; S. C. 
The Rent in this Caſe iſluès only out of the Houſe. lenk. 196. pl. 3. 

22. General Pleading, tho' in Matters of Fact, is diſallowed; As a 

Covenant to make an Eſtate by the Advice of * S. he muſt ſbew what An. 

vice he gave. Hob. 295. by Hobart Ch. J. cites 26 H. 8. 1. and 16 E. 


+ 9. 
23. A Plea in Bar is either to force the Plaintiff to make a Replica- 
tion, or to compel him to come to an Iflue, and therefore need not ſhew 
every thing certainly, for, peradyenture, an Iſſue may not be joined 
2 but upon the Replication. Arg. PI. C. 28. a. b. Paſch. 
4E 6. | 
24. There be 3 kind of Certainties; 1ſt. 7% 4 common Intent, and that 
is ſufficient in Bar, which is to defend the Party and excuſe him. adly; 
A certain Intent in general, as in Counts, Replirations, and other Plead- 
ings of the Plaincitt, that is, to convince the Defendant, and ſo in In- 
— &c. zdly, A certain Intent in every Particular, as in Eſtop- 
pels. Co. Litt. 303. a, | | 4 ' 
25. Debt upon Bond conditioned, hat the Obligee, on the 18th Day of 
Auguſt, 4 Jac. ſhould go from Aldgate in London, ta the Parifſo Church of 
Stow- Market in Suffotk, within ag Hours, The Plaintiff ſbewed, that by 
wer? from Aldgate to the ſaid Place, [within the Time, ] bat becauſe 
he did nat  ſhera in his Declaration, in what Ward Aldgate was, it was 
held nor good. Godb. x69. pl. 223. Mich. 3 Jac. B. R. Croſſe v. Caſon, 
26. A Condition that the Obligee Jovi enjoy an Office according 10 4 
Crant of Letters Patents, he muſt not plead the Letters Patents in hæc 
Verba, but muſt ſbew the Effect of them, and the enjoying accordingly. 
Hob, 295. per Hobers Ch. J. Arg. Mich. 15 Jac. 


29 An 
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27. An Aſſumpſit to pay a Sum pro diverſis Mercimoniis venditis i; 
good without mentioning the particular Wares in the Declaration; but 
an Indebitatus Aſumꝑſit is not good, without ſome general or ſpecial Conji- 
deration mentioned in the Declaration. Jenk. 196. pl. 3. 

28. The Law requires Truth and convenient Certainty in Counts and 
Pleadings ; this Certainty ought to be ſhewn 7, him, who in Iutenament of 
Law, has the moſt certain Knowledge of it. Jenk 305. pl. 19. 

Sty. 43 44 29. Treſpaſs &c. for taking Diverſa Genera Apparatuum in Ciſta pref 
6 8 Ito Ray ien. Alter a Verdict on on a Motion in Arreſt of Judgment, it wy 
1 agreed, that Diverſa Genera Apparatuum were too uncertain of then. 
till they had ſelves 3 but being referred to a Cheſt wherein they lay, they were te. 
ſeen the Re- duced to ſufficient Certainty ; but becauſe 2 Cheſts mere mentioned befor, 
cord. and the Apparel was alleged to be in Ciſta prædicta (in the ſingular Nun. 

ber) ſo that it appears not in which they were, Judgment was given 

againſt the Plaintiff, All. 9. Paſch. 23 Car. B. R. Vincent v. Furſy, 

30. 3 for breaking his Cloſe and eating his Graſs cum averiis 
&c. After Verdict, Error was brought and aſſigned, that the Decla- 
ration was incertain; and Jerman J. ſaid that Averia ſigniſies Cattle of 
ſeveral Kinds, and is too General to declare upon. But by Roll Ch. 
J. to which Nicholas and Ask agreed, where the Thing itſelf is in De- 
mand, for which the Action is brought, As in Trover, there it ought to 
be particularly named, but here the Action is brought for Damages; and 
— = Judgment was affirmed. Sty. 170. Mich. 1649. Brook v. 

roo 
31. Treſpaſs Quare clauſum fregit, & Arbores ſuccidit ad Valentiam 
&c. Upon Demurrer, the Plaintift pray'd Judgment as to the Breaking 
his Cloſe, bur as to the Cutting the Trees, the Declaration was inſut- 
ficient ; becauſe not expreſſed what Kind of Trees. 1 Vent. 53. Hill. 2r 
& 22 Car. 2. B. R. Thomlinſon v. Hunter. 

32. Treſpaſs tor entring his Houſe and taking ſeveral Things, & in- 
ter alia unam parcellam penſarum laniarum Anglice, a Quantity ot Wool- 
len Varn; after Verdict for the Plaintiff, and intire Damages; Judg- 
ment was ſtaid for the Uncertainty of what Quantity Una Parcella is. 
2 Lev. 195. Trin. 29 Car. 2. B. R. Wade v. Hatcher. 

33. Debt againſt an Adminiſtratrix upon a Bond given by the Inteſ- 
tate for Performance of Covenants, reciting, that the Plaintiff was poſ- 
ſeſſed of a Leaſe &c. and that he aſſigned his Intereſt to the Inteſtare, e- 

ſerving a Yearly Rent, and alfo 200 Furze or Wood Fagots every Year ; the 
Defendant pleaded Performance ; the Plaintiff replied, that he had not 200 
Fagots every Year of the Inteſtate, but that 800 Fagots were due to hin 
from the Inteſtate, and from ths Defendant after the Death of the Inteftats 
for four Years ; on a Demurrer, the Adminiftratrix bad Judgmens be- 
cauſe the Plaintiff did at ſet forth How many Faggots were due in the Lit 
time of the Inteftate, and How many after his Death; for perhaps the Le- 
fendant had ſeveral Matters to plead, viz. one diſtin& Matter as to thoſe 
not received by the Plaintiff in the Inteſtate's Life, and another as to 
thoſe not received after his Death. Lutw. 334. 338. Paſch. 4 Jac. 2 
Tuckerman v. Tuckerman. 
3+ In Afi/e and Treſpaſs which are General, the Law allows the ge- 
neral Plea of Liberum Tenementum, and that is the common Bar; bur it 
will not do where there is a ſpecial Afignment ; but the Uſe of it is to in- 
force the Plaintiff to make his Charge certain, and it is only a tavour- 
able Plea ; tor the Plaintiff may have a Title, of Leaſe ſuppoſe, conſiſ- 
tent with the Plea ; ſo if he has ſuch a ſpecial Title, that Plea affords 
him an Opportunity of ſhewing it, and Liberum Tenementum is tra- 
verſable ; and beſides, if che Plaintiff has any other Plea, he may come 
with a Bene et Verum eſt, that it is the Defendant's Liberum Tenemen- 
tum, and ſhew his ſpecial Cauſe of Action; ſo where the Defendant 


pleads 
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dleads Liberum Tenementum, he gives a Plea traverſable; Per Powell ]. 
- Mod. 508. Paſch. 13 W. 3. in Caſe of Pell v. Garlick. 

35. Caſe tor theſe Words, you are a Whore and a perjur d Whore ; per Quod 3 op 129. 
ſhe of ber Marriage. The Words being not Actionable, but in = - Þ Sel — 
ſoecial Loſs, there fore that ought to be ſbewed certainly, tor It is iſſuable. as to the 
or where the /aying of particular Damage is the Gift of the Action, it ought Words. 
to be laid ſpecially and certainly, that the Defendant may have an Oppor- 
cunity of Traverſing it; and there is no Caſe where the laying of parti- 

\ cular Damage is neceſſary ro the Maintenance of the Action, but it muſt 

be laid certainly, and the Opinion in Hetley 8. is long ſince exploded ; 
ſecus, where the particular Damages are not the Giff ot the Action, but 
only an Aggravation. Et Quer* nihil Capiat per Billam. 12 Mod. 59). 
Mich. 13 W. 3. Wetherhell v. Clerkſon. 

36. In Covenant, a Breach aſſigned ought to be poſirive and certain; 
As where the Detendant covenanted that he would 4i/charge all Duties 
and charges due before Mich. And the Plaintiff aſſigned for Breach, that 
he did not diſcharge all Duties and Charges tor which the Premiſes were 
chargeable ; Exception was taken that no anſwer can be given to ſuch a 
particular Charge. And cited Bendl. 62. pl. 110. where the Breach was 
uod Tenementum fuit ruinoſum & in Decaſy in diverſis partibus pro De- 
feftu Reparationis, and bad tor the Uncertainty ; and that he ſhould ſhew 
2 Breach directly within the Words of the Covenant, was cited Lev. 
246. Sed adjornatur. Comyns's Rep. 146. Paſch. 5 Ann. C. B. Dum- 
mer v. Birch. 


37. Oportet ut Res certa deducatur in Fudicium. See Maxims, 


9 
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(B) Intendment and Implication in Pleadings What 
| {ſhall be intended &c. 


1. IN Annuity, the Plaintiff as Dean of S. counted upon Preſcription 
aint the Perſon of O. and alleged Seiſin at S. and did not ſay if it 

in the County of N. where the Action was brought, nor in what County, 
neither is it alleged whether S. be a Vill or not, and yet well; per Cur. 
for ir ſhall be intended in the ſame County wherethe Attion is brought. Br. 

Pleadings, pl. 61. cites 39 H. 6. 13. 

2. As in Præcipe quod reddat in B. it is not uſual to ſay in B. in the S. P. Br. 
County afor 1634 or in Treſpaſs in B. tor it ſhall be intended in the ſame P 1 
County. bi d. P 55 9. Cites 

: 8 5 
County is expreſſed before in the Writ directed to the Sheriff, but contra in a Plea; for there no 


County is expreſſed before, and therefore it ought to be expreſſed after B. Br. Lieu. pl. 52. cites 
8.0 Br. Lieu. &c. pl. 44. cites 39 H. 6. 14. 


3. And alſo it ſhall be intended to be a Vill, if the Defendant nor Tenant 
does not plead that it is a Hamlet, or that there is not any ſuch Place &c. 
Br, Pleadings, pl. 61. cites 39 H. 6. 13. 
4. Aud where a Man pleads that the Obligation by which the Plaintiff Br. Lieu. 
etendant] was charged, was made by Dureſs at B. he need not ſay that &c. pl. 44 
. iS a Vill, nor in what County B. is; tor it ſhall be intended a Vill in cites 8. C. 
the ſame County. And Littleton agreed theſe Caſes, and the Court a- 
warded that the Defendant anſwer over; Quod nota. Ibid. 
. ers upon the Caſe for topping of a Gutter. The Defendant in- 
ned himſelf by Leaſe for Years f a Mill, and preſcribed in his Leſſor, 
and his Anceſtors to ſtop for a Time to repair the Mill, and did not 


4 Þ ſoew 


329 


* 
* 
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5 
ut 
where the Mill is, as of Attornment, Surrender, or Tender of Now 


Br. Plead- 6. In Writ againſt a Sheriff for embezling of a Writ, he need not 
— L 109. ehat he was Sheriff at the — the embezzling. Br. Action ſur le Gn 
7 


J. Co in Writ 4gainft a Gaoler upon Eſcape. Ibid. 


Br. Waſte, 9. Waſte by the Prior of B. &c. to the Di/inheritance the Prior 454 
pl 4 * Cites Houſe of B. and did not ſay of the aforeſaid Prior, nor of B. aforeſaid, and 
yer well, per Cur. for it ſhall be intended the Plaintiff, Br. Pleadings, 


For more of Certainty in Pleadings in General, See Tit Amend: 


ment and Jeofatls ; and ſee the Pleadings to the ſeveral Titles 
throughout this Work. 


— o 

® The W. Certiorari. 

of Certiorari | 

is an original | 

N rit, and 

iſſues ſome- 

ny out of 
KR. and 9 . . . 

— — (A) Certiorari. Out of what Court it ought to iſſue; 

would be and to whom ; Et e contra. 

certified of 

44. 

whi 


ch is in . | , : 
the Trea- 1. I the Record be pleaded in a more baſe Court than that in which 
for, ris it is, the Court may grant a Certiorart. 4 Þ. 6. 23. 


C. B. or in 
any other Court of Record, or before the Sheriff and Coroners, or of a Record before Commiſſioners 


or before the Eſcheator ; then the King may ſend that Writ to any of the ſaid Courts or Offices, to 
certify ſuch Record before him in Banco, or in the Chancery, or before other Juſtices, here the 
King pleaſes to have the ſame certified. F. N. B. 245. (A). 

Br. Failure de Record, pl. 3. cites 8. C. —Fitzh. Record, pl. 14. cites S. C. 


— 


Hob. 133. 2. In an Information in Banco upon the Statute of Recuſants, if 
pl. 181. S.C. the Detehdant pleads a Conviction at the Seffions of Peace in Middleſex, 

S. 10 how and the Plaintiff pleads Nul tiel Record, the Common-⸗Pleas will 
bur if ir > * grant a Cexrtiorari to che Juſtices of Peace to certify thein of the Rt: 
were to cer- COtD, becaule they ſhall be certified by the Tenor of the Record. 
rify the Re- — 14 Jac. Banco, Pie and 7ri//, adjudged, tho' it was objedd 
cord itſelf, it ought to iſſue out of Chancery, and come by Mitimus in 


asu a 


Wrk of Er- Banco. Hobart 's Reports, 182. the lame Cale; and there after 
ror, ora Wards awarded to the juſtices of Gaol Delivery. 
Certiorari ; | : 
ou: of B R. to a Juſtice of Peace, which removes the very Record itſelf to hold Plea upon, there i 
were otherwiſe. But it appeared after, that the Plea was of a Conviction before the Juſtice of Gaol- 
Delivery, and ſo the Certiorari and all was void; but a Certiorari was awarded De Novo to the Ju 
tices of Gaol-Delivery.— See Trial (E) 1. S, C. 


F 


ns 


* 
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f 80 in Conſpiracy id Banco, upon an Indictment dee uſtices of * Br. Failer 
if Jul titel Record is 7 a Certiorari ſhall iſſue out of de Record, 


PR 
— 


Bank, and then {Proceſs ſhall iſſue thereupon, till he hath done the 8 8. 
aue or the other, becauſe this is the more baſe Court. 4 b. 6. lo Ce 
23. b. f 19 Þ, 6. 19. Defendants 


. | F have a Day 
:ven them to bring in the Record, and fail; the Plaintiff has Judgment; this Judgment was reverſed ; 

b the Court of C. B. ought to have awarded a Certiorari to the Juſtice of Peace, to certify whether 

have ſuch a Record; for they are an inferior Court to the Court of C. B. But in this Caſe, 

whete the Court is ſuperior, or the ſuriſdictions equal, Day is given to the Defendant to have the 

Record in Court by a certain Day. By the Juſtices of both Benches. Jenk. 114. pl. 23. 

t Fitzh. Record, pl. & cites 8. C. and Mich. 18 H. 6, ——Br. Record, pl. 24. cites 8. C. 


4 Writ iſſued 20 the Executors of the Coroners of N. out of the Chan- 2 Hawk. Pl. 
cery, to ſend all their Rolls which were ſuch a Coroner's, and this C. | # Ya 
ſeems to be by Certiorari, and the Rolls were certified in B. R. But 37p 4 
Brook ſays, it ſeems that hey hall come firſt into the Chancery. Br. Cer- cites S. C. 
tiorari, pl. 9. cites 43 Aff. 40. 

5. Kniver Ch. J. denied J. S. to have Writ to remove Indictment out 
of the Court of C. into B. R. for this Court never writes if they have 
nothing before them which may induce them to write, and therefore ſent 
them into Chancery to have a Writ to bring in the Record and the Bo- 
dy before them. Br. Certiorari, pl. 8. cites 41 Aſſ. 22. 

6. Treſpaſs in C. B. they are at Iſſue, which paſſed for the Plaintiff at A Record 
the Niſi Prius, and the Plea is without Day by Depoſition of King E. 4. be- 3 
fore the Day in Bank, there the Plaintiff may have a Certiorari out of the BR — | 
ſame Bank, to bring the Record ot Niti Prius into Bank, and then ſhall by Certiora- 
have Re-ſfummons or Re-attachment, as his Caſe lies, to have Judg- ri ce B. R 
ment againſt the Defendant ; Quod Nota. Br. Certiorari, pl. 11. cites 4 by Certi- 

' orari out of 
10 E. 4. 13. f Chancery, 
. a 
into B R. by Mittimus ; Reſolved. Ld. Raym. Rep. 216. Paſch. 9 W. 3. Guilliam v. STE 
* * ſays, the Law is the ſame in C. B. and was ſo held by all the Judges Hill. 8 & 9 W. z. 


J. Where the Sheriff returns Mandavi Ballivo talis Libertatis, and it Br. Retorn 
is alleged that there is no ſuch Liberty there, Certiorari may iſſue from the 2 4 pl 
Chancery to the Treaſurer of the Exchequer, to certify the Roll of the ops name 
Liberties to the Juſtices &c. for there are all the Liberties inroll'd by 
the Stat, W. 2. cap. 39. Br. Certiorari, pl. 13. cites 11 E.4. 4. 

8. Certiorari iſſued 70 4 Tuffice Peace who had taken Recognizance, Br. Peace, 
to make him certify it to theKing. Br, Certiorari, pl. 10. cites 2 H. J. 1. N Cites 


— — 


And if he dies, having a Recognizance in his Cuſtody, a Certiorari may be directed to his Executor 
Admini ftrater to certify it. 2 Hawk. Pl. C. 290. cap. * S. 42. x 4 1 * 


9. Debt in C. B. upon a Fudgment in B. R. The Defendant pleaged 5. C. cited 
Mul tiel Record, The Plaintiff in C. B. obtained a Certiorari ont of the Arg | Sound. 
2 to ſend the Record thither, which by Mittimus might be fn IN 

I 


GB. It was doubted, whether ſach Certiorari was allowable, becauſe 2 
the Records of B. R. ſhall not be removed out of that Cour in any Dany. Tit. 
other Cones the Pleas there being coram Rege. Divers Precedents Certiorari, 
were ſpewed, where ſuch Records by Mittimus were ſent our of that B. & Sites i. 
Court into C. B. and upon View of the Precedents the Court was of O- a; adjudged, 
Pinion, that the Courſe of ſending them by Mittimus was well allow- but vide Li- 
1 adjornatur. Cro. C. 297. pl. J. Hill, 8 Car. B. R. Lutterel brum. 
10. In Debt brought in Briſtol upon a Bond, the Defendant pleads in Lev. 222 
Nu a Judgment in B. R. upon the ſame Bond, and the Plaintiff replies S. C & 5. P. 
u tiel Record, and thereupon Iſſue is joined, quod habetur tale Re- ien d 


the Re 
cordum. ort 


* * ——— 
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er sid. cordum. The Court was of Opinion in another Term, that the Record 
389, 330. pl. in B. R. _ have been certified to Briſtol by Certtorari and Miri. 
.* t. 


Aa, "ag mus. Saund. 97. 99. Mich. 19 Car. Pitt v. Knig 


there ſays a 6 a == ; 
the uſua way of ſending the Record is by Certiorari and Mittimus out of Chancery to the inferior 


Court, and then it being under the Great Seal is pleadable there. 


Ibid. ſays 8. A Fine was impoſed on the Sheriffs of London and Middleſex, by 
that the ſame the [aſtices of Peace ot the County, and eftreated into the Exchequer on 2 
was done n Mandate from the Chief Baron, and this being certified into B. R. 


3 the Court would not ſuffer the Return to be filed ; becauſe 


Cale, late rhe Fine being eſtreated, the Order was executed, ar leaſt in Part, 


Sheriff of and ſo as it was not proper for B. R. to intermeddle ; for that 
. would be to anticipate the Judgment of the Exchequer, where the 
the Fine and whole Matter may be properly determined. 2 Jo. 169. Mich. zz 
the Cauſe of Car. 2. B. R. The Caſe of the Sheriffs of London and Middle- 


impoſing it ſex. 
were con- 
ſidered and determined by the Barons. 


2 Hawk. Pl. g. 'Two Juſtices tendered the Oaths appointed by the Statute 1 Will, 
C. 287. cap. 3. cap. 8. to Dr. Sands, which he refuſing, it was certified to the Judge 
:, of Aſſiſe, and by him into the Exchequer, according to the Statute 7 & 
ſays that it 3 f . , 2 
is ſaid, that 8 W. 3. cap. 27. A Certiorari was pray d to remove this Convittion of Re. 
the Court of cuſancy into B. R. but Holt Ch. J. ſaid it could not be granted, becauſe 
B. R. will it would evade the Statute; för when it is in B. R. it cannot be ſent 
3 back again, and the Party cannot be proceeded againſt here; and ſaid 
for a Convic- that the Caſe of the Duke of York, who was preſented upon the Statute 
tion of Recu- 3 Jac. 1. cap. 4. at the Quarter-Seſſions for not coming to Church, was 
fancy _=_ 2 the only Cauſe wherein it ever was done. 1 Salk. 145. pl. 5. Paſch. 10 
Sens, - W. 3. B. R. Dr. Sand's Caſe. 
cauſe by the 
Statute, ſuch Convictions are to be removed into the Exchequer, and from thence Proceſs is to be 


awarded upon them. But the Court of B. R. cannot proceed upon them, and therefore will not ſuffer 
them to come thither, leſt the Statute ſhould be evaded. 


(B) To what Court it may be granted. 


Cro. J. 1. I Inditments are taken in Pembroke-ſhire, or Brecknock-ſhite 
. in Wales, before the Juſtices of the Great Seffions there, a Cłt- 
. K. 67 tiorari may be granted vut of the King's Bench, to the ſaid Juſtices 
John Ca. to remove thole Indictments, becauſe theſe are but the Declarations 
rew's Caſe, of the Ring, which he may remove where he pleaſes. Mich. 15 Jac. 
a Certiorar?. B. K. à Certiorari was granted for the Jndictinents of one (Ae 
0 8 and one —_ and one * oF Cory, bit the Juice there woul 
Indictments UN rn m, upon | 

ot Rios Attachment; but upon the Prayer of the Attorney-General, a new 
taken in 9 ch 
r 
being divers | __ | 
LV!!! aan nt 
ſays, It ſeems to be ſettled, that ſuch a Certiorari lies to remove any Indictment talcen in Wales for a 
Crime not capital, either at the Grand- Seſſions, or at the Seſſions of the Peace; but it is ſaid that ic 


has never been granted to remove an Appeal from Wales; neither doth it ſeem to be clearly ſettled, 
that it lies to remove an Indictment of Felony from thence, for ſuch Iadictments are never quaſhed, 


Indictments for inferior Crimes are. Neither do I find it agreed in what Manner B. R. ſhall proceet 


a im©twtl4 Acc _ — 8 


EDS Rn ere S 2-2 .zo 


S atone. 


— WY gy ce 


2 _ Bu a © <q 


* 
— an Caſe of Morris, who was indicted for Murdet in Denb 


ought to return it. Mich. 10 Car. B. N. Carts Cale, where they £55105; 
eturned that it was a Cou alatine reſcription, and the ino the 
Court adviſed aa by Þ tptton, and the into th 


* 
* 
5 8 . » 


ta 
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on any Indictment removed from Wales ; but it is ſaid, that an Indictment of Felony ſo removed may 
de tried in the next Engliſh County, by Force of 26 H. 8. But it ſeems agreed, that this Statute extends 


. 
* 
„ 


2. Trin. 16 B. B. It was argued by Jenkins, that a Certiorari In the Cn 
does not lie by Reaion of the Statute ot 2) H. 8. & 34 H. 8. cap. 4 — 1 4 
by which ablalüte awer in the Affirmative, is given to the Julkices wen m 
there ; but notwithſtanding this, per totam Curiam, thole Sta- dicted of 
tutes bind not the King, bur he may ſue where he pleaſes ; and there- Murder 
fore it was ordered, that a Return of the ſaid Writ ſhould be made 1. dee 
by a Day, ard the Clerks laid there were many Precedents of the tucen ler- 
ſame Nature, and upon {ome of them the Trial had been in the bert and 
County next adjoining, Mich. 13 Car. B. R. a Certiorari was Vaugban, 
granted in the Caſe of one Evans, and others, to remove Jndict- ad ore 


ments of Murder taken within one of the 4 new Counties, which bor were ei 
were Counties Marchers. 


ſo great 
the County, that a Jury could not be got to appear. The Court granted a Certiorari, and the Indict- 


Power in 
ments were returned into B. R. and ordered the Trial to be in Shropſhire. Lat. 12, Hill. 1 Car. Her- 
bert and Vaughan's Caſe. 


3. Mich. 9 Car. B. R. A Certiorart was granted to remove the Cro. C. 248. 
Indictments of one CHeale and others, of petit Treaſon, for the MBur- pl. 8. Hill. ; 


der of Sir Richard Buikly, which were taken in Angleſey, though this 3 th "End 
be in North⸗ Wales, and a County of itſelf, at the Time of the mak- of double 
ing of the Statute of Rutland. And the Court ſatd, that although v. Price, 
they were not yet reſolved that it could be tried in the next Englith 2 
County, pet they had Power to remove the Indictments, to ſee whe⸗ FRAA 
ther the Indict ments are good, and to () quaſh them if they are not Fol: 395. 
good, and if they are good, to remand them back again by Pitti 
mus, by Force of a Statute made tempore D. 8. and Juſtice Jones 2 26.5 3. 
laid, that in tge 31 & 32 Eliz. upon the ſame Reaſon a Certiorari o, tar 
was granted in Banco Regis, to remove an Inductment taken in Indiaments 
Caernarvan, although they were not reſolved that it could be tried in way be in 


the nert County. But after there were ſeveral Arguments made Counties 


au Bar, whether the Certiorari lies or not; and it was not re- 1 bn 


pn; pi ag pn irg ; but 
in the End, but che Parties tried it in the proper County. thers is not 
: ; . any Mention 
therein of i and for this Reaſon Certioraries have been granted to remove Indictments out of 
the Grand Seffions, but never Writs of Appeal. | 


Wri Cro. C. 331. pl. 16. S. C. Dubitatur, and appointed 
to be argued, whether a Certiorari was grantable. S. C. of Chedley, and alſo of Soutley v. Price, 


cited Vent. 93. Trin. 22 Car. 2. B. R. Anon. Where a Certiorari was granted to remove an Indict- 
ment of Manſlaughter out of Wales ; and ordered that the Proſecutor ſhould be bound by Recogni- 
zance, to prefer an Indictment in the next Engliſh County; but the Court at firſt doubted whether 
they might grant it, in Regard it could not be tried in an Engliſh County; but an Indictment might 
have been thereof in an Engliſh County, and that might be tried by 26 H. 8. cap. 6 


- Same 
Caſes cited Vent. 146. Trin. 23 Car. 2. B. R. in Morris's Caſe, and ſays that in Chedley's Caſe, a Cer- 


wreak was granted, as was likewiſe in the principal Caſe to remove the Indictment found in Angleſey, 


rt held, that ſo ir might be in 
ris, : igh, and a Certiorati to remove it 
in order to try it in the next Engliſh County. 5 


was afterwards tried in the next Engliſh County; and the Cou 


- 


4 If a Certtorart be directed to the Juſtices of Peace in the County It is the con- 


urham, to certity an Indictment taken there before them, they ſtant Prac- 


tice to grant 


Counties Pa- 
Durham and. Lancaſter, which yet had original Juriſdifion, and the fime Courts among then Fed 


4Q 5. [80] 
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5. [So] 11 Car. B. R. in one S:mp/»'s Cale, a Certiorari with 3 
Pan _ 1 ce June to. "he Þ an 1 ot Barrerry 
there taken betore Uſtice e Peace, tor they wer 
Juſtices by Statute. re 


*Cro.C.252, 6. A Certiorart lies to the Juſtices of Peace within the Cinque Ports 
22 2 to certify an Indictment of Sodomy taken before them; becauſe this j; 
S. C. & Ibid, made Felony of late Time, of which they cannot hold [lea there 
264. pl. 13. without a Charter of late Time. Trin. 8 Car. B. N. Hep 
S.G. te Tiden's Calt reſolved ; and the Indictment taken in Sandinich re. 
awarded a MOVeD accordingly, and tried thereupon and found Not Gully. 
Pluries Cer- Mich. 8 Car. B. R. + Dagdalès Cale, ſuch a Certtorari was 
riorari di- granted, and the Indictment taken at Dover removed accordingly, 


rected to 
the Mayor and Jurats ; and Ibid; 291. pl. 1. S. C. the Record was removed into B. R. and the Defendant 


try'd there and acquitted. | | 
+ Cro. C 253. at the End, pl. 3. cites Ringden's Caſe. Mich. 8 Car. and ſeems to intend 8. C. where 


a Certiorari was pray'd to the Mayor and Juſtices of Dover, being within the Cinque - Ports in a like 
Caſe ; but it was objected that it ſhould be directed to the Lord Warden of Cinque Ports, as other Pro- 
ceſs uſually is; but upon Debate, all the Court agreed that it ſhould be immediately directed to the Jy. 
ſtices, before whom the Indictment was; for they hold Plea of it as Juſtices of Peace, by Virtue of 
their Commiſſions, and not by their ancient Charters of Preſcription, which was awarded accordingly, 
——2 Hawk. Pl. C. 286, 287. cap. 27 S. 24. cites the principal Caſe of Roll, aid ſays that by the Rez. 
ſon there given, it ſeems to be implied that Roll's Opinion was, that Indictmen:s in ſuch Courts of 
Crimes, whereof they have Juriſdiction, are not removeable; but ſays that other Books there cited by 
him ſeem to ſpeak generally of all Indictments; and to lay it down as a Rule, that the Privilege of the 
Courts of the Cinque- Ports uſed Time out of Mind, that the Kiug's W rit does not run there, is to be 


intended only of Civil Cauſes between Party and Party. 


It was faid 5. The Plaintiff ſet forth, that his Father and he are jointly ſeiſed 
88 8 for Life of the Lordſhip of Barrington in the County Palatine of Dur- 
ham, and that the Defendant ſues his Father for thoſe Lands before the 


the Crown, 
that aCer- Chancellor of Durham; and for that it was informed that the Plaintiff 
tiorari had ſuuells in Ratcliff in the County of Middleſex, and that the Plaintiff's Fa- 
en) es ther is an old diſeaſed Man, and wot able to follow his Suit ; therefore 1 
turn'd from Certiorari is granted, directed to the Chancellor of Durham, to certily 
Durham. into this Court the whole Matter depending before him. Cary's Rep. 
Lat. 160. 68, 69. cites 2 Eliz. Fol. 200. Hilton v. Lawſon. 
228 8. The Regiſter makes mention of a Certiorari to remove a Rec 
Gall taken at Calice. Cro. C. 484. pl. 1. Trin. 16 Jac. B. R. 
9. Where Judgment is given before the Sheriff, and the Tenant bas W 
Goods Sc. in that County, he may have a Certiorari to remove the Re- 
cord into B. R. and there have Fxecution; for that is not Placitum. 2 
Inſt. 23. ad finem. | 
10. If there be an Indi&ment for a Forcible Detainer upon the 8 H. 6. 
before Juſtices of the Peace in the County Palatine of Cheſter, it may bj 
Certiorari be removed in B, R. for the Juſtices of Peace there, being made 
by Letters Patents, their Proceedings, quarenus Juſtices of Peace, mu 
be ſubje& to B. R. Per Bacon, and a Certiorari awarded according!y 
and the Indictment being return'd, was quaſhed, All. 49. Hill. 23 Car, 
The King v. Simmons. 8 
11. A Certiorari was denied to remove an Order of Seſſions for — 
one Cunſtable, becauſe if it had been granted, it might have prevent 
Juſtice being done by 2 of Peace, but bid them appeal to the 
4 of Aſſiſe; but a Writ was granted to compel the onſtable to 


Sworn. Sty. 126, 127. Trin. 24 Car. B. R. Anon. ful 
e 


12. By the Statute 15 Car. 2. cap. 17. It is enatFed, That ther Fi 
be certain Commiſſioners, who ſhall have Power to receive Claims aue 


the Fons in the Counties of Cambridge, Huntingdon &c. and 2 * 


their Bounds, and make and return their Decrees into the 4 5 
t 
7 


Chancery. After Conſideration of the Statute, it was reſolv 4 
Certiorari ſhall be granted, and if any be, there.ſhall be a Proceden 4 


Oat Do A ty A 


\S = 


we 
_ . 
— 


W 
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4 


„ 


for it is 4 new Fudicature, and abſolute in the Commiſſioners by this new 
Law, with which this Court has nothing to do if they proceed according to 
the Statute ; but if not then all is void, Et coram non Judice, and the 
Parties are at Liberty to examine it in an Action at Common Law. Sid. 
296. pl. 20. Trin. 18 Car. 2. B. R. Ball v. Parteridge. 
13. The Queſtion was whether a Certiorari lay to Winchel/ea, being 2 Lev 86. 
one of the Cingue-Porte, for a Record made there, whereby they had The King 
taxed the Foreign, and which they inſiſted was made for the Preſerva- ”: Y 
tion of the Corporation, and to raiſe Ammunition to provide againſt In- Winchelſca, 
vafion of Foreigners; and that Breve Domini Regis non currit to the S. C. and the 
Cinqoe- Ports. The Counſel that argued againſt the Certiorari, confeſ- Return ad- 
ſed that in Matters which concerned the King's Revenue, or in Matters — * 
criminal, or where the Liberty of a Subject is concerned, a Certiorari and this 
would lie; but that this Cafe was none of thoſe, and that they had al- Caſe is not 
ways Liberty of n, the Foreign for Defence ot the Corporation in merely Civil 
Time of War, eſpecially when in Danger of Foreign Invaſion. * p 
Ch. J. ſaid they ought to ſhew fome Juriſdiction, to which the Party, F bue 
injur d, might appeal, otherwiſe the Corporation will be _ and berween the 
adges, and tax the Land of the Foreign to what Value they pleaſe ; Corporation 
and faid there were 3 Sorts of Suits, 1ſt, Between Party and Party, and and the 
there you muſt return that you have Juriſdiction. adly, Matters of the arty. 
Crown; and 3dly, Matters of a middle Nature, as where the King and 
his Subjects are both concerned, as in this Caſe ; ſed Curia adviſare 
yulte, Freem. Rep. 99. pl. 111. Paſch. 1673. B. R. Winchelſea Port's 
Caſe, | 
14. A Rule of Court was made that no Certiorari ſhould go to the A Certiorari 
Sefrons of Ely without Motion in Court, or ſigning of it by a Judge in lies out of 
his Chamber. 3 Mod. 229. Trin. 4 Jac. 2. B. R. in a Nota 2222 
a N ; X j pa Dae g Court of Ely, 


and to an 
Franchiſe which hath Conuſance of Pleas, and which is more than a bare Franchiſe tenere Plecin: 
Cur. 1 Salk. 148. pl. 13. Hill. 1 Ann. B. R. Croſs v. Smith. 12 Mod. 643. Hill. 13 W. z. 
C. & S. P. accordingly.— Salk. 59. pl. 4 S. C. & S. P.—7 Mod 138. S. C. & S. P. admitted 
2 Ld. Raym. Rep. 836. S. C. & S. P. accordingly, and fo a Judgment given ia the Court of the Biſhop 
of Ely was reverſcd. 


15. The Court denied to grant a Certiorari to the Old Baily, ſaying 
they never do it, becauſe the Judges ſit there; yet Quære how B. R. can 
legally take Conuſance of Proceedings there without a Certiorari, the 
Old Baily being another Court, and pofleſs'd of their own Records till 
4 y Certiorari &c. Cumb. 319. Hill. 6 W. 3. B. R. Monger's 
16. A Motion was made for a Certiorari to remove an Indictment of 
Barretry found at the Seſſions of Gaol-Delivery; and one Nurle's 
Caſe was cited, wherein ſuch a Motion was granted. Bur per Cur. tis 
never granted to remove an InditFment found before Fuftices of Gaol-Deli- 
very without ſome ſpecial Cauſe. So it is of the Old Baily ; and if ſuch 
Certiorari ſhould be granted, and the Cauſe ſuggeſted ſhould atterwards 
r falſe, a Procedendo ſhould be awarded. 1 Salk. 144. pl. 2. Paſch. 
9vW.3. B. R. Anon. | 
17. Indictment in the Grand Seffions of Wales, and Certiorari granted 
to remove it, at the Prayer of the Defendant; and now a Supetſedeas 
vas pray'd to the Writ, becauſe a Certiorari does not lie into Wales ; or 
I it does, it is only when the King direQs or deſires it, and not at the 
Defire of the Defendant; but the Court held that Certiorari lies either 
at the Deſire of the King or of the Party, according as the Court ſhall think 
ht; E a Rule was given for the Return of the Certiorari, 
_ and that the Indictment ſhould be tried in the next Engliſh County. 12 
Mod. 19). Trin. 10 W. 3. The King v. James. | 


* 18. In- 


Certiorari. 


— f 


EE 


18. IndiFment being found againſt the Deſendants in London for 
rinting and publiſhing a Paper intitled the Black Ram, wherein certain 
Perſons were ſcandalouſly deſcribed, ſo as any Body that knew them 
might know them to be the ſame Perſons ; and among others the Re. 
corder of London was maul'd ; and Certiorari was moved for by Mon. 
tague, inſinuating that it would be hard to be tried at the 0% Bail) 
Here ſome of the Fudges might take themſelves to be ſcandalized by that 
Paper; and the Court ſaid they ſeldom would grant Certiorari to the 
Old Baily, yet they granted one here, tho' it could not be tried here 
this Term; for Certiorari into a foreign County ought to have 15 Days le. 
tween its Tete and Return; and tho' by Conſent it may be return'd in. 
mediately, yet ſtill there muſt be 15 Days between the Teſte of the Wir 
and Return of the Jury, which could not be within this Term. 12 
Mod. 250. Mich. 10 W. 3. The King v. Dutton & al' Printers. 
19. Certiorari to remove a Conviction may go 70 any new conſtituted 
Court, or Furiſdittion of Record, As to the Cenſors of the College of Phy. 
ſicians, becauſe B. R. has a Power to keep all limited Juriſdictions within 


mer proper Bounds; per Holt Ch. J. Carth. 494. Paſch. 11 W. z. 
R. in Caſe of Dr. Groenvelt v. Dr. Burnell. 

12 Mod. 390. 20. Where any Court is erected by Statute, a Certiorari lies to it; ſo 
S. P. in S. C. that if they perform not their Duty, B. R. will grant a Mandamus. 


and Holt Ch. There was a Miſtake made BY the Commiſfoners of Sewers, grounded 


43 upon this, that where the 23 H. 8. cap. 5. ſays that the Commiſſioners, 


ſioners were in ſeveral Caſes there mentioned, ſhall certify their Proceedings into 
obliged to Chancery; afterwards by 13 Eliz. cap. 9. it is enacted that hereafter 
obtain the the Commiſſioners ſhould not be compell'd to certity or return their Pro- 


= 4% wi ceedings, which they interpreted to extend to a Certiorari, and there- 
Offence; and upon they refuſed ro obey the Certiorari ; but they were all committed; 


that Mr. and yet the Statute does not give Authority to this Court to grant a Cer- 
Callice, in tiorari; but it is by the Common Law that this Court will examine it other 


his Reading Courts exceed their Juriſdiction ; Per Holt —_ in delivering the Opi- 
ch. 


h 
Slalute of nion of the Court. Ld. Raym. Rep. 469. Pa II W. z. in Cafe of 


Sewers, Groenvelt v. Burwell. 


holds that 
their Orders are removeable here by Certiorari. * Raym. 186. S. C. accordingly.— Vent 66, 


Paſch. 22 Car. 2. B. R. Smith's Caſe. See Tit. Sewers (E) pl. 2. 


Ld. Raym. 21. Certain Orders of Juſtices, made purſuant to a private Act of Par- 
Rep. 550. liament for repairing Cardiffe-Bridge, were removed hither by Certio- 


1 hag Ins rari; and one Objection was made, that this Court could not ſend a Cer- 


habitants of tiorari 7o the Fuſtices of the Peace in Wales, becauſe it might be ſent by 
ITED in the Court of Grand Seſſions, which was as B. R. and which by this 
Glamorgan- Means was skipp'd aver and render'd uſeleſs. Sed non allocatur. 'Tis 


Thi S. C. * . o o 
ces the the conſtant Practice to ſend them into the Counties Palatine, and yet 


Orders were they have original Juriſdiction, and the ſame Courts within themſelves. 
for levying The Council tor the Welch Juriſdiction ſaid this differ'd, becauſe the 
1 Juriſdiction of Counties Palating was derived from the Crown; but this 

was not regarded. 1 Salk. 1486“, pl. J. Trin. 12 W. 3. B. R. Cardiffe- 


Statute of f 
23 Eliz cap. Bridge's Caſe. 
11. for re- | | | 
iring Cardiff-Bridge. It was objected that a Certiorari would not lie; and cited the Caſe of Ball v. 
artridge, 1 Sid. 296. Sed non allocatur; for this Court will examine the Proceedings of all Juriſ- 
ditions erected by Act of Parliament; and if they, under Pretence of ſuch Act, proceed to incroach 


Juriſdiction to themſelves, greater than the Act warrants, this Court will ſend a Certioraci to them 


to have their Proceedings returned here, to the End that this Court may ſee that they keep themſelves 
within their Juriſdiction, and, if they exceed it, to reſtrain them. And the Examination of ſuch Mat- 
ters is more proper for this Court; As in the Caſe in Queſtion, Whether the Act of Q Eliz impover 
9 to raiſe Money to mend Wears, and to determine the Doubt upon the Act. As to the 
Caſes of Orders made by the Commiſſioners of Sewers, and of the Fens, the Court is “ cautious 1 
granting Certioraries and firſt they make Enquiry into the Nature of the Fact, and what will be — 

nſequence of granting the Writ, becauſe the Country may be drowned ia the mean time, v 1 * 1 


* 


22. A Certiorari lies to exempt Furiſclictions; per Holt Ch. J. in deli- 12 Mod 64 
vering the Opinion of the Court. 1 Salk. 148. pl. 13. Hill. 1 Ann. 6. ; 8 
B. R. Croſs v. Smith. ——3 Salk. 


79. pl. 4. 
| | S888. 
2 Ld. Raym. Rep. $37. S. C&S er: So that there is no Court or Juriſdiction that can cuithſtand 
a Certiorari; As in the Caſe of a cuſtomary Proceeding by foreign Attachment in London, if the De- 
fendant cannot find Bail below, he may ſue a Certiorari, and upon putting in Bail in the ſuperior 
Court, the Cauſe will proceed there, and all the Proceedings below upon the Attachment are diſſolv'd; 
per Holt Ch. J. in the ſeveral Books above cited. 


23. It ſeems to be admitted in the late Reports, that a Certiorari 
may be granted to remove any Indidtment from London or Middleſex ; but 
it is ſaid that he who prays it ought to give 3 Days Notice to the other 
Side, Alſo it is faid, that by a Certiorari to London the Tenour of the 
Indictment only /all be removed by the City Charters ; and it ſeems that 
anciently that City inſiſted on a Privilege, that all Indictments and Pro- 
ceedings for any Cauſe, except Felony, ſhould be tried and determined 
there, and not elſewhere, 2 Hawk. PI. C. 287. cap. 27. S. 26. 


(B. 2) J/Tat Records ſhall be removed by it. 


IF a Certiorari be awarded out of B. R. the laſt Day of Trinity s. C. cited 
Term to remove all Indictments of torcible Entry agatnft certain Arg. 2 Ld. 

Perſons, where they are nor indicted at the Time of the Award ot the Kam. Rep. 
Certiorari, nor at the Time ot the Delivery of the Writ to the Officer, . 
but after they are indicted in the Vacation before Michaelmas⸗ Term, 
they ought to be removed by Force of this Writ. Mich. 37 & 38 
Eltz. B. R. Cheney's Caſe, per Curiam. 
2. A a Certiorari iſſues co remove an Indictment of forcible Entry 
againſt ſeveral, naming them, whereas but 4 ot them are indicted, yet 
£ ought to be removed. Mich. 37, 38 Eltz. B. R. Cheyney, per 

nam. | | 

3. If Certiorari iſſues to Fuſtices of the Peace to ſend the Indiflment of 
J. M and in the ſame Inditiment 20 others are indicted, yet this is a 
good Certificate of the Record, and the Juſtices of the Peace Hall not 
mention any thing of the others in their Certificate; Per Markham Ch. ]. 
Br. Record, pl. 57. cites 6 E. 4. 5. 

4 A Certiorari will remove any Indittment if it be before the Return 
thereof, tho it be after the Teſte of the Writ. Agreed per Cur. 2 Keb. 
142, pl. 13. Hill. 18 & 19 Car. 2 B. R. The King v. Buck. h 

5. A Certiorari was brought to remove an Indittment of Force againſi 8. C. cited 
L and Z. unde indictati ſunt. An Attachment was ray'd for not re- Arg. 2 Ld. 
moving an Indictment againſt L. only. The Court held this Writ joint Raym. Rep. 
and ſeveral, but that a Writ of Error will not remove a Several Indict- Mat N 
ment. 3 Keb. 102. pl. 2. Hill. 24 Car. 2. B. R. The King v. Lever. Ann. in Aae 


© 5. . % : ot the n 
v. Bains; but it was anſwered by the other Side that this Caſe in 3 Keb. was only, that a rode one 
mane be int and ſeveral, which a Writ of Error could not be, which he agreed ; bur thar theri 
there 2 be ſeveral Words, as it muſt be intended that there were in that Caſe. Ibid. 1202 


id. 1203. Powell J. ſaid he thought they — have ſearched for the Writ in that Caſe of 3 
g 4 Keb. 
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338 Certiorari. 
Keb. becauſe, notwithſtanding any thing ſaid in the Book, the Writ in that Caſe might be joint and 
ſeveral ; and Holt Ch. J. faid that where a Report of a Cale is doubtful, it ought to be verified by the 


Record, 


Ld. Raym. 6. B. N. and F. were jointly indiffed at the Seſſions, and B. cg al 
Rep. 609. ſeverally indicted, and W. T. and F. S. were inditted in another Indili ment 


Mich. 12 and a Certiorari was awarded, to remove all Indictments in which the ſaid 


W. 3. 8 C. x 5 no 
ſays the Re- B. F. and N. were indicted, without ſaying, vel aliquis eorum Indif ay, 


turn was of exiſfit. Adjudged, that only the joint Indictment was removed, and 
pots * that the Juſtices below may proceed on the others without Contempt. 
Beandbof an. 1 Salk. 146. pl. 9. Mich. 11 W. 3. B. R. the King v. Brown, Wood, 


other _ and Foſſebrook. 


W. and an- 
other againſt F. in which they were, indicted alone by themſelves. On Motion to quaſh the Indic. 


ment againſt B. it was held, that it was not removed before B. R. for this is not the Indictment inteng. 
ed, the Certiorari meaning the Indictment in which B. W. and F. were jointly indicted; but had it 
been Vel per quod alqiuis eorum Indictatns exiſtit, it had been otherwiſe. —— 3 Salk. 76. pl. 2.$. (. 
& S. P. 8. C. cited as of a Certiorari to remove all Orders againſt A. B. and C and the Cale was, tha 

there was a joint Order againſt A. B. and C. and another Order againſt B. and C. and another again 
A. only ; it was reſolved, that the F. t Order was only removed, and not that as to B. and C. only, 

and the other againſt A. only. 2 Ld. Raym. Rep. 1 200. Mich. 4 Ann. Arg. cites it as the Caſe of the 
King v. Foſſebrook ; but ſays, that the Reaſon of the Reſolution was, becauſe the Court took it that 
the 15 was the only Order intended to be removed. Ibid. Mr. Broderick ſaid, that the Caſc of 
Foſſebrook was as it is cited, but that it was reſolved by the three Judges, abſente Holt Ch. . 
Tbid. 1203. Powell J. asked the Counſel, how they anſwer the Caſe of the King v. Foſſebrook. 
2 Hale's Hift, Pl. C. 212. cites Mich. 22 Car. 1. B. R. Adjudg'd, that ſuch a Certiorari to remove all 

Indictments againſt A. and B. removes all wherein A. or B. are indicted, either alone, or together with 

other Perſons, and cites alſo 1 R. 3. 4. b. and 16 H. 7. 16. a. 

If A. B. C. and D. be actually indifted in one Indictment for one Offence, and a Certiorari be to re- 
move all Indictments againſt A. and B. this will be ſufficient to remove the Indictment againſt A. and 
B. and alſo it removes the Indictment as to C. and D. For the Juſtices may deliver the Indictment per 
8 Proprias. Mich. 37 & 38 El. B. R. Wocdward's Cale contra 6 E. 4. 5. a. 2 Hale's Hiſt, Pl. 

» 213, 31 | 

But if he Indi&tment be but one, but the Offences ſeveral, as if A. B. C. and D. be indicted by one 
Bill for keeping ſeveral diſorderly Houſes, a Certiorari to remove this Indictment againſt A. and B, 
removes not the Indictment as to C. and D. for tho they are all comprized in one Bill, yet they are ſe- 
veral Indictments, and ſeveral Offences, and ſo the Record is in B. R. virtually and truly as to A and 
B. but as to C. and D. the Record remains below. 2 Hale's Hiſt. Pl. C. 214. 

But if the Juſtices per Manus ſuas proprias deliver the Bill into Court againſt all of them, as they 
may, then if a Record be made of that Delivery, the Indictment is entirely removed againſt A. B. C. 
and D. becauſe not done upon the Writ of Certiorari, but per Manus ſuas proprias ; but otherwiſe it is 
where the Offences are ſeveral, and the Indictment againſt A. and B. is removed by Writ, and by a Re- 
turn indorſed upon the Writ, for then that ſingle Indictment that concerns A. and B. is removed, and 
not the others, where the Offences are ſeveral, and ſeverally charged. 2 Hale's Hiſt. Pl. C. 214, 

But, as I faid, if there be one Indictment againſt A. B. C. and D. for one Murder or Burglary, 
another againſt the ſame Perſons for Robbery, and a third againſt the ſame Perſons for a Rape, a Cer. 
tiorari to remove all Indictments againſt A. and B. removes all theſe ſeveral Indictments againſt A. B. 
C. and D. for tho'in Law each of them be ſeverally a Felon, yer inaſmuch as they are jointly charg- 
ed, they ſhall be all removed as to A. B. C. and D. by Virtue of this one Writ, contrary to the Opinion 


of Markham 6 E. 4. 5.a 2 Halc's Hiſt, Pl. C. 214. 


8. P. held 7. Two being indicted, one of them removed it by Certiorari, entring 
N. into Recognizance to carry it down to Trial; and it was reſolved, that 
* 4p the Indiftment was removed quoad both, and that the Defendant who te- 
8 B. R. moved it ſaves bis Recognizance by trying it as to himſelf ; for that the 
Anon — Acquittal of one is not an Acquittal of the other, nor vice verla ; nei. 
A. and B. ther can it be exacted of him to enter into a Recognizance to try agun 


were indict- g d be- 

d of Mur. both; and that, notwichſtanding the other Defendant had appeare 

boy B. low, and now by the COS put withour N. where fore it he 4 
all go 


flies, and A. not come in above Gratis, Proceſs of Outlawry (þ againſt him; 
brought Cer- for this Cauſe it was, that before the Statute the Courſe was to grant 4 


own 2 Certiorari's to remove Indictments from London or Middleſex, with- 
dictment in- out the Defendant gave Bail to try it; and the Ch. J. ſaid, it is alw3Y 


to B. R. it indorſed on the Back of the Certiorari, at whoſe Requeſt it is grant - 
: was fold, * for tho' it be the King's Command, yet it is a Prayer ot the Party, an f 
Record was the End of Certiorartes is to do Juſtice, and prevent Vexation and Oppre | 
removed, | 
and that 


there cannot 


7 


/ dh. + ad 
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Certiorari. 


— and if 2 be indicted jointly, and join in Plea, there ſhall go bur bea Tan- 


N ;cias ; ſecus it they ſever, 12 Mod. criptin this 
one Venire Facias; ſecu y | od. 601. Mich, 13 W. 3. Caſe, becauſc 


The King v. Worſenholm and Weeks. the Writ is 

by , a . Recordum 
& Proceſſum cum omnibus ea tangentibus, but the Chief Juſtice doubted of it, and ſaid, that the Opi- 
nion of Markham, in one of our Books, is againſt it, and t at it would be miſchievous ſhould ir be ſo, 
becauſe in ſuch Caſe B. 4 * be attainted by Outlawry without his knowing of it. Mar. 112. pl. 190. 
Trin. 17 Car. Anon.——2 awk. Pl. C. 292. cap. 27. S. 5. ſays, that if divers are indicted in the ſame 
ictment, and ſome find Sureties, and others not, the Indiftment ought to be removed as to thoſe 
who find Sureties, becauſe they ſhall not be prejudiced by the Default of the others; and that, as ſome 
fa, it ſhall be removed as to the others allo, and cites Keb. 231. pl. 51. 6 E 4.5. a. and Mar, 111, 


but miſprinted for 112 


g. A Certiorari iſſued to the Court of Ely, to certify all Pleas tunc 1 Salk. 148. 


per levat. The Plea [Plaint] was levied after the Teſte, and before the Pigs. _ 


 » Return. Per Cur. it was well removed; tor a Certiorari, as well as a 5; © &'s p 
Recordare, ſhall remove all Pleas pending at the Time of the Return. 1 accordingly. 


Mod. 138. Hill. 1 Ann. B. R. Smith v. Croſs, _ a Mod. 

43. S. C. 
but I do not obſerve 8. P. - 3 Salk. 79. pl. 4. S. C. but not S. P. 2 Ld. Raym. 1 836, 838. 
$ C&S. P. held accordingly, per tot. Cur. 2 Ld. Raym. Rep. 1305. Mich. 8 Ann. Anon. S. P. 
per Powell J. accordingly. S. C. cited Arg. 2 Ld. Raym. Rep. 1202. ' 


9. A Certiorari was to remove omnes Ordines againſ# A. and B. nuper 1 Salk. 1 51. 
Tactor; the Order removed was againſt B. only, and this Order appeared pl. 21. 5. C. 
to be made after the Teſte of the Writ. The Queſtion was, whether this 3 
Order was well removed, and the Court ordered Counſel of both Sides Order re- 
to ſpeak to this Point, and after Argument the Certiorari was quaſh'd, moved being 
becauſe it was not ſificient to remove this ſeveral Order, and a new Writ made ſubſe- 
was granted; but it was agreed to be a good Writ to remove a joint Order Th. of the 
againſ# A. and B. 2 Ld. Raym. Rep. 1199. Mich. 4 Ann. B. R. the writ, does 


f Queen v. Bains. not appear 
| there, 


(B. 3) Directed. To what Perſons. 


1. CErjeant Hawkins ſays, 2 Hawk. Pl. C. 290. cap. 27. S. 43. that all 
che Precedents he is able to find of Certioraries for the Removal 
ain her of Indibsments or Recognizances from Seſſions, are directed either to 
the Fuftices of Peace for the County generaily, or to ſome of them in particu- 
lar by Name, and not to the Cuſtos Rotulorum ; and, according to Lam- 
bard, they are never directed to him; yet it is taken for granted in the 
Year-Book of H. J. [z H. J. 1. pl. 5 That after a Recognizance for 
the Peace is brought into Cuſtos Rotulorum, it ſhall dc by him; 
but ſurely, if the Certiorari be directed generally to the Juſtices of the 
nty, or any one of them, it may be as well returned by any of them, 
a by the Cuftos Rotulorum; and he queſtioned whether it can be well 
returned by him, unleſs he do it as Juſtice of Peace, naming himſelf 
ſuch 3 but if there are ſufficient Precedents to warrant the dire ing the 
Certiorari to him as Cuſtos Rotulorum, thete can be no Doubt but that 
thong wh: r as ſuch will be Fe Oy 
2. An Aſiſe is taken before one of the Fuſtices of Afſiſe only, and the Clerk 2 Hawk. Pl. 
of Aſſiſe does not wait the coming of 1 b Ale 9 Aſſiſe, yet the © 799, cap. 
oy. Fuſtice by Certiorari may certify the ſame Record, Br. Record &c. pl. x” th LC 
. Cites 11 H. 7, 5. N 1 1 | a 
3. A Certiorari may be directed to the Sheriff and Coroner to remove an 
Appeal by Bill before the Coroner, becauſe the Sheriff has a Counter-Roll ; 
22 but 
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Certiorarl 


but if the Certiorari be directed to the Sheriff only in Caſe of Appeal. d. 
Indictmeut, or Death, it is not ſufficient to remove the Record, "ax, - 
he is not Fudge of the Cauſe, but has only a Counter-Roll. 2 Ink, 176 uſe 
*S.P.ac- 4. It * one of the Fuftices of Afiſe dies betore the Return, a Certiora 
cordingly, may be awarded our ot the Court of Common-Pleas to the Survivor wy 
2 Hawk. PL certify the Verdict; it both the Faſtices die, the Clerk of” the Aff in 0 
G 2. * bring it in without a Certiorari, or a Certiorari may be awarded by | 
Ag +" Executors or Adminiſtraturs of them, to certify the Record. 2 Inſt 
S. P. not- 5. A Certiorari to remove a Record ought not to be made but A, ba 
withſtanding Officer known to have the Cuſtody ot the Record, and upon a Surmik; 1 


L, ares 7 he hath ſuch a Record in his Hands; Per Roll Ch. J. and theref;e we 


be directed will not upon an Afﬀidavir grant a Certiorari, but upon a Surmiſe m. 
to the Judge upon the Noll Sty. 371. Paſch. 1653. B. R. Anon. "08 


of the inte- 
pe ho Court, and in ſome Caſes to others, as ſhall be moſt agreeable to the uſual Courſe of approved Pre. 


cedents, which ſeems to be the beſt Guide whereby to judge of this Matter, and accordingly it 
— for an Indictment or Confeſſion of an Approver before a Coroner, it ſhall be directed * = 
ner alone; and for an Appeal both to the Sheriff and Coroner ; and for an Indictment in the Cinque 
Ports to the Mayor and Jurats; and for an Indictment at an Aſſiſe in a County Palatinate to the Chan. 
cellor of ſuch County, who ſhall ſend for it to the Juſtices of Aſſiſe. 


— Cy a> ac oe. Aa > 
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3 How it ſhall be certified. In what Caſes the Temr 
cord (C of the Record ſhall be certified, and in what Caſe; 


the Record itſelf. 
Hob. 135. 1. YX THERE the Court which awards the Certiorari cannot hold 
pl. 181: S. C. Plea upon the Record itſelf, there only a Tenor ſhall be cer: 


& — e. tified, becaule ot erwile if the Record itfelf ſhould be removed, there 
See (A) 1, would be a Failure of Right atterwards. Hill, 14 Jac, Banco, 
"SC Pic and Thrill 
Hob. 135. 2. As in an Information in Banco upon the Statute of Recuſants, if 
pl 181. S. C. an Indictment and Conviction of the Defendant to be a Recuſant is 
& S. F. ac- pleaded, and thereupon Nul tiel Record is pleaded, and a Cerciorari 
dee (4 fl. ines de Banco to the Juſtices of Peace before whom the Conviction 
1. S. CO was, the Juſtices ought only to certify the Tenor, becauſe the Com 
mon⸗Pleas cannot hold lea upon the Record itſelf if it ſhould be 
removed. Pill. 14 Jac. Banco, Pie and 7hri//, reſolved. 
3. If one brings Debt on a Recovery in an inferior Court, as in a Court 
of Piepowders &c. there ir is not neceſſary for the Party to have the Re- 
cord itſelf, nor the Tenor of it; So if one brings Debt in C. B. on Da- 
mages recovered in B R. or in the Court of Norwich; but if Nul tiel Record 
be pleaded there, it is ſufficient if the Tenor ot the Record be removed 
into Chancery by Certiorari, and ſent thence by Mittimus. F. N. B. 
242. (B) in the new Notes there (a) cites 7 H. 6. 19. See 19 H. 6. 79. 
& 80. Accordant Dyer 187. 
4. Where one is to ſue Execution of a Record in another Court, as where 
it is to ſue Execution i C. B. on a Recovery in Antient Demeſne, or before 
Fuſtices of Aſſiſe, or of Oyer and Terminer, there the Record itſelf ought 
to be removed into Chancery by Certiorari, and the ſaid Record with 
the Certiorari ſent into C. B. by Mittimus ; and ſo 4 an Attaint is before 
ſued on ſuch a Recovery, 34 H. 6. 251. But when Execution is to be 
in C. B. upon a Record which remains in the Treaſury there, as on a Fint, 
Recovery &c. (Note, all thoſe Records were removed into the Receipt 
of rhe Exchequer circa Temp. 9 H. 4 37 H. 6. 17.) But where it is 4 
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hs cery, as on a Petition among Parceners, Dyer 136. there the 
2 End in the Record itſelf, but a Certiorari to the Chamberlain 
and Treaſurer, and a Mittimus of the Tenor of the Record. See the 
Caſe 39 H. 6. 4. per Priſot. And if the Tenor of the Record be before 
the Certiorari filed in Chancery, they will not ſend the Certiorari into 
the Receipt (Treaſury), nor ſend in the Tenor which is there filed, but 
only Tenorem Tenoris ; and it ſeems that is ſufficient. 1) H. 6. 19, 28. 
F. N B. 242. (B) in the new Notes there (a). 

5. Note, when a Man recovers, and has not Execution, and the Records 
are removed into the Receipt, or Treaſury, there the Party who would 


and Treaſurer, to certify the Record in Chancery, and when it comes there, 
they may ſend it by Hittimus into B. R. if it came thence, and into C. B. 
if it came thence, and there to ſue Execution; And per Moyle J. the 
Chancery do not uſe to write for the Record and Proceſs, but for the 
Tenor of the Record and Proceſs, but the Juſtices of Aſſiſe uſe to write 
for the Record and Proceſs, and the ſame is ſaid elſe where for a Fine le- 
vied; Note a Diverlity. Br. Certiorari, pl. 1. cites 37 H. 6. 16. 

6. If a Man be con vict before the Sheriff upon a Re-diſſeiſin, and Poft= 
diſeiſin, then he ſhall not be delivered our of Priſon without the King's 
ſpecial Command, and then he ought to ſue a Certiorari to remove the Re- 
cord into B. R. and there to agree with the King tor his Fine. F. N. B. 
190. (F). | | 

* ent awarded out of B. R. directed to the Cuftos Brevium of 
C. B. to remove a Record of a Fine levied in the Time of P.& M. the'Tran- 
{cript whereof was only removed before by Writ of Error, and the Er- 
tor was found, and adjudged ; and the Intent of this Certiorari was, 
that the Record of the Fine might be taken off the File, and cancell'd 
in B. R. and upon Precedents ſhewed, the Certiorari was granted. D. 
274 b. pl. 44. Paſch. 10 Eliz. Bourne v. Ruſſell. 

g. But where a Certiorari iſſued to the Chief Fuſtice of C. B. to remove 

a Record, a Verdict was given by Niſi Prius, and an Attaint was 
brought againſt them in B. R. this Certiorari was not allow'd, no 
Precedent being to be found of ſuch Wrir ; for the Entry of the Clerk 
of the Treaſury in C. B. does not ſay Quod Recordum præd' removetur 
in B. R. virtute Brevis de Certiorando, but only virtute Brevis de Er- 
rore corrigendo ſub Magno Sigillo Angliz ; whereupon the Party pur- 
chaſed a new Certiorart out of Chancery pro Tenore Recordi only, 
Which was certified to the Chancery accordingly, and ſent thence into 
B. R. by Mittimus. D. 244. b. 275. a. pl. 44, 45. Paſch. 10 Eliz. 
Bourne v. Ruſſell. 
9. A. and B. were inicted for a Murder. B. fled, and A. brings à Cer- 
tiorari td remove the Indictment into B. R. It was inſiſted that the 
whole Record ſhould be removed, and that there could be no Tranſcript 
of it, becauſe the Writ was to certify Recordum & Proceſſum cum om- 
nibus ea tangentibus; but the Chief Juſtice doubted, and ſaid that the 
inion of Markham in one of our Books is againſt it, and ſaid it might 
be miſchievous ; for ſo the other might be attaint here by Outlawry, 
who might know nothing of it. Mar. 112. pl. 190. Trin. 14 Car. 


rar; ; admitted pet Cur. Sid. 230. pl. 28. Mich. 16 Car. 2. B.R. 


pl. 5. Mich. 15 Car. 2. B. R. 


13 Geo, 1, Anon. 


48 11. On 


have Execution may ſue Certiorari out of the Chancery to the Chamberlain 


10. Is all Counties except London the Record itſelf is removed by a Certio- But they of 


1 * ; PF | their Char- 

ter certify only Tenorem Recordi; ſo that the Record itſelf remains with them. Apreed. Sid. 155. 
150 Holt Ch. J. ſaid that it is an Error in the Clerks in London, that 
upon a Certiorari they return only the Tranſcript, as if the Record temained below; for in C. B. tho 
ie do not return the very individual Record; yet the Tranſcript is returned as if it were the Record 
elf, and ſo it is in Judgment of Law; 2 Salk. 565. pl. 2. Hill; 8 W. 3. B. R. The King v. North. 
Erbe very Record itſelf is to be removed in all Places except London; where they are obliged only 
to ſend up the Tranſcript; Per Forteſcue J. Quod non fuit negatum. Barnard, Rep. in B. K. Mich, 
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rtiorari. 
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Br. Certifi- 1. TF Aſiſi paſs in Pais, and be adjourn'd into Bank, and Judgment 
cation of Aſ- given there, the Detendant cannot have Certification of Aſſiſe, nor 


ſiſe, pl. 5. 
cites 21 E. 


3.3. 


Br. Re-at- 
tachment, 
pl 27, Cites 
S, C. 


and the 2 %e was within the Tear, but the Return after the Year; yet 


BY. VP —_— . 
LY _ 
„ 
— 


11. On a Certiorari to return an Order, it was returned thus, vi: 
Cajus quidem Tenor ſequitur in bec Verba; and becauſe it was not On 
wdem Ordo ſequitur in bec Verba, it was quaſh d. t Salk. 147. pl. 10 
Pach. 1 Ann. B. R. The Queen v. the Pariſh of St. Mary's in the 
Devizes. . 


D) Cettiorari. Lies in what Caſes. 


Attaint there; but ſhall remove the Record before the Fuſtices of ſi; 
again, and there he may have Certification or Atraint. Quod nora; and 
it ſeems that the Removing ſhall be by Certiorari, But Quere inde of the 
Manner thereof. Br. Cauſe de Remover, pl. 16. cites 21 E. 3. 0. 

2. If a Man be indicted in the County of L. the King's Bench hall ut 
write for the Body and the Record upon Surmiſe, but upon Matter of Re. 
cord; but ſhall be removed into the Chancery by Certiorari, and ſent 
into B. R. by Mittimus. Br. Corone, pl. 192. cites 41 Al. 22. 

3. A. brings a Writ of py cg againſt B. and others. This Con- 
ſpiracy was to indit# A. of a Felony, of which he was arraigned and ac. 

uitted. The Detendants plead that the Indictment was before certain 

uftices of Peace, who compel Fd the Defendants to be Farors upon finding 
the Indictment, and that they with others were Jurors upon finding the 
faid Indictment &c. The Plaintiff replies Nul tiel Record. In this Cale 
the Defendants have a Day given them to bring in the Record, and fail. 
The Plaintiff has Judgment. This Judgment was reverſed ; for the 
Court of C. B. ought ro have awarded a Certiorari to the Juſtices of 
Peace, to certify whether they have ſuch a Record; tor they are an in- 
ferior Court to the Court of C. B. Bur in this Caſe, where the Court is 
ſuperior, or the Juriſdictions equal, Day is given to the Defendant to 
have the Record in Court by a certain Day. By the Juſtices of both 
Benches, Jenk. 114. pl. 23. cites 4 H. 6. 23. 

4. A Certiorari is to remove a Thing out of a Court of Record. Br. Ad- 
meaſurement, pl. 6. cites J E. 4. 22. 

J. Writ is directed to the Sheriff, and meſue between the Teſte and Re. 
turn the King died; and alſo it was a peremptory Action which ought to be 
taken within the Year, As Appeal of Death, or Formedon againſt Pernir, 


ſuch Writs in theſe Caſes were brought into Bank by Certiorati, and 
Reſummons or Re- attachment awarded, which will fave the Year. Quod 
nota bene. Br. Certiorari, pl. 12. cites 10 E. 4. 13. 

6. A Man diſtrain d by 20 Sheep. The Owner brought Replevin, and 
the Defendant affirmed Plaint againſt him in a Baſe Court by Covin to havt 
the Sheep attached, ſo that Replevin | eas not be made; by which the She- 
riff returned this Matter, and the Plaintiff pray'd Superſedeas for him and 
his Goods, becauſe this Court bas the antient Seiſin; and had it tor Body: 
but not for Goods; but per Laicon, he ſhall have for both; and by ſe- 
veral he may have Certiorari of all if he would. Br. Certiorari, pl. 17: 
cites 16 E. 4. 8. | 

J. Where a Man had caft Protection after Iſſue, Certiorari iſſued out 
of Chancery to inquire whether he attended the Buſineſs of the King 
or his own proper Buſineſs, and certified that His own proper Buſineſs; 
by which the Chancellor granted Innoteſcimus, and the Protection Wi 
repealed, and Reſummons awarded immediately. Br. Certiorari, Pi. 
14. Cites 21 E. 4. 20. 2 
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J. Certiorari lies to remove Red:ſſe;/in, and poſt Diſſeiſin, and to re- 
move Record out of one County to have Recovery in another County ; and lies 
10 remove Record out of a Franchiſe to the Common Law, to have Execution 
in Foreign County, becauſe the Debtor has nothing within the Franchiſe ; 
and it lies to remove Ale. Br. Certiorari, pl. 18. cites F. N. B. 

9. And where Record is ſo removed from one Fuftice to another, there 
Writ ought to be directed to the new Juſtices to receive it. Ibid. 

10. And it lies upon every Record which is in the Treaſury to have it re- 
moved into the Chancery, and ſent into Bank by Mittimus to have Execution 
on it; for the Juſtices of Bank cannot award Execution, if they have 
not the Record before them. Ibid. 

rr. And where Deed is denied, by which it remains in Court, there 
the Party, who ſhould have it after, ought to have ſpecial Writ to them, 
to have Delivery thereof. And it lies to bring in Record which is 

galed in Bar in another Court. Aud it likewiſe lies to have Execution 
where the Fuſtices {are removed, and new Fuſtices authorized. And 
it lies to remove Statute Staple to have Execution thereof. And it allo 
lies to have Tenorem Recordi, and in ſome Caſe Tenorem Tenoris. 
And to remove Record out of a Franchiſe into another Court. And 
to certify Outlaury. It lies to remove Record of Acquittal of a Fe- 
In. * And it lies to remove Record before Fuſlices of Ojer and * The Court 
Terminer. And to have Execution in a foreign County. And has refuſed 
it lies to remove Record to have Charter of Pardon upon it. And Sire * 
it lies to remove Record to have it exemplified, And it lies to remote a Re- 
remove Record to have Attaint, And to remove Record from coe nixance of 


' the Marſbalſea to have thereof Attaint. And it lies to remove bearance 


Record of freſb Force. Aud it lies to the Cuſtos Brevium to cer- 3 7 = 
ti Writs, Warrants of Attorney &c. which concern the Record or Mat- and Fermi- 
ter, And it lies to the Fuſtices of Sewers to make Certificate of ner &c. be- 
their Preſentments c. And it lies to certify whether F. N. againſt _— my 
whom Exigent is awarded, be Peer of the Realm to have Superſedeas ; ; _ 
Quod Nota. And it lies to the Eſcheator to certify Records and per to judge 
Inquifitions, or Seizures tor the King before him, or made tor him. upon the 
And it lies to certify the King in the Chancery who laſt preſented to ſuch a To Cir 
Benefice. And of the Value of ſuch Fees and Advowſons &c. Br. of the Ct. 
Certiorari, pl. 18. cites F. N. B. e e ns 


8 N equitably to 
be conſidered whether it ought to be eſtreated or not. 2 Hawk. Pl. C. 288. cap. 27. S. 33. 


12. A. was indicted of Murder in Eſſex, and outlaw'd, and the Out- Palm. 480. 
lawry certified in B. R. but as certified it is erroneous, becauſe the Ex- Trin. 3 Gar. 
aus is Ad Comitatum, without ſaying Meum. The Attorney Gene- * 2 M ip 
ral ſhews that the King had ſeiſed the Lands, and for aſſuring the King's Eſ dem Warkle. 
tate, and to prevent the Reverſal of the Outlawry, prayed a Certiorari 70 
the Coroners, whether the Exactus was Ad Comitatum (without Meum) 
and upon their Return to amend it; and there was a Precedent in the 
Time of E. 4. where one Stanley was indicted, and was in ſome Places 
wrote Stavely ; and a Certiorari was awarded Here by the Court. Lat. 

210. Plume's Caſe. | 

13. Certiorari was denied to remove an Information exhihited in the 

yor's Court of London againſt a Wood-monger there, grounded apo 
an AGF of Common Council, unleſs ſuch Act had 2. to be againſt 
Law; N15 adjornatur to hear Counſel of Both Sides. Sty. 211. Paſch, 

. non, 

14. On a Motion for a Certiorari to remove an IndifFment preferred a- 
gain one in Newgate, Roll Ch. J. ſaid, he lies there for Murder, and 
5 outlawed thereupon, yet take a Certiorari to remove the Record, for 

Fad was the albu of a Man, and ftabbing in its Nature is but Felo- 
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3 | — 
ny, and is not Murder, altho* the Party cannot have his Clergy for it 
by reaſon of the Statute made by King James againſt Stabbing, elſe b: 
the Common Law he might have had it. Sty. 364. Hill. 1652, B. N 
Anon. : 
15. The Court was moved on the Behalf of the Defendant, for , 
Certiorari to remove certain Indict ments preferred againſt him in London 
for ſelling of Leather, to the End he may have an indifferent Trial notwith. 

anding the Statute, which diretFs that the IndifFment be preferred in th. 
County where the Offence was committed. Roll Ch. J. ſaid, there the Sta. 
tute was made for the Eaſe of the Defendant, and therefore he may re. 
move the Indictment, otherwiſe he ſhall be in worſe Caſe than he was 
before the Statute ; therefore order'd a Certiorari. Sty. 356. Mich, 1652. 


B. R. Anon. | 
16. 12 Car. 2. cap. 23. No Certiorari ſhall tay the Proceedings of the Fuftices 


in a Cauſe concerning the Exciſe. 
2 Hawk. Pl. 1», It was agreed by all the Juſtices not to grant Certiorari to remove 
8 a0 a cap. any Indi ment of Perjury, Forgery, or any ſuch great Miſdemeanor, becauſe 
E Miſchief commonly ſeen, that when it is removed by Certiorari 


ſays, it ſeems l ; 
that 3 they never proceed Here, and ſo the Matter goes unpuniſhed. Sid. 54 


Court will pl. 19. Mich. 13 Car. 2. B. R. Anon. 


not ordina- 
rily, at the Prayer of the Defendant, grant a Certiorari for the Removal of an Indiftment of Perjury 


or Forgery, or other heinous Miſdemeanor ; for ſuch Crimes deſerve all poſſible Diſcountenance, and 
the Certiorari might delay, if not wholly diſcourage their Proſecution, 


But by 3 . 18, 22 Car. 2. cap. 12. S. 4 All Defe&s of Repairs of Cauſeways 
2 47 il. Pavements, Highways, or Bridges, ſball be preſented in the 1 
NK ment or Indictment ſhall be removed by Certiorari, or otherwiſe, 


Tadiftment be SUCÞ Preſent 
againſt any out of the County, till ſuch IndifFment or Preſentment be traverſed, and 


Perſon for not Fudgment thereupon given. 


repairing 

A Cauſeways, Pavements, or Bridges, and the Title to repair the ſame may come in Dueſtion, upen 
ſuch Suggeſtion, and Affidavit made thereof, a Certiorari may be granted to remove the ſame into B. R. pro- 
vided that the Parties proſecuting ſuch Certiorari ſhall find 2 Manufattors to be bound in a Recognizance, with 


Condition as aforeſaid. 


19. A Conviction 1 Entry upon View of Fuftices of Peace may be 
examined upon a Certiorari, but no Writ of Error lies upon it ; Per 
Cur. Vent. 1711. Mich. 23 Car. 2. Anon. 

20. A Fine was taken in Chefter, which is a County Palatine, by De- 
dimus. Error was aſſigned, that no Time is mentioned when the Ca 
tion was taken, nor any Commiſſoners named, and prayed that it mig 
be amended. Wythens J. ſaid, they would grant a Certiorari to makes 
Fine good, but not to reverſe it; and a Certiorari was granted Ad Infir- 
_ am Conſcientiam. Comb. 26. Trin. 2 Jac. 2. B. R. Okey v. Har- 

iſtey. 
Hawk Pl 21. 3&4W.t M. cap. 12. S. 23. EnafFs, that all Matters concertt- 
6 S 8. ing Highways, Cauſeways, Pavements, and Bridges mentioned in this Ah, 
ſays, it has ball be determined in the proper County, and not elſewhere, and no Preſent- 
JS, f 42 7 
been re- ment, Indictment, or Order, made by Virtue of this Ad, ſhall be removed 
ſolv'd, that 5 Certiorari out of the County into any other Court. 


ifthe Quar- Ts 
ter-Seſions, under Pretence of the Juriſdition given them by thee Statutes, take upon them to do 
rder on Surveyors of the Highways, te 


Thing manifeſtly exceeding their Anchoring, As to make an 


make up their Accounts before a ſpecial ] 
to B. R. and there quaſhed; for the Quarter-Seffions have no Manner of Power given them to inter. 


meddle originally with ſuch Accounts, but only by way of Appeal; cites Mich. 12 Ann. the Queen v. 
Bramby. | 
2 Hawk. Pl. 22. 78 V. z. cap. 6. No Certiorari ſpall be granted to remove a Suit jor ſmall 


C. a8g. cap. Tit hes from the Fuſtices of Peace, unleſs the Title of the Tithes comes in Lueftion 


27. S. 38. | 
fays, that in the Conſtruction hereof it has been adjudged, that if the Party inſiſt on any Marter of 


ons, their P roceedings may be removed by Certiorarl in- 
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2 before the Juſtice of Peace, which is any way doubtful, as on a Cuſtom in a Pariſh to be dif. 


charged of a certain kind of Tithe &c. the Order may be removed within the Intent of the Statute ; 
and in the Marg. there cites Hill. 6 Geo. the King v. Furnace, 


23. Indidi ment at Kirby in Weſtmoreland on the 5 Eliz. for uſing a 

Trade, not havin been Apprentice thereto 7 Years, and a Certiorari was 

prayed, but the Gourt doubted whether to grant it, becauſe the Statute 

is. that it muſt be tried in the proper County, Io that if it be removed hi- 

ther, it muſt be ſent down again by Procedendo, and not filed here ſo 

2s to be quaſhed ; but there having been ſeveral ſuch Certioraries grant- 

ed, they granted one in this Caſe, and after granted another in a like 

Caſe in Trinity Term following, in the Caſe of one Woods of Nor- 

folk, 12 Mod. 188. Paſch. 10 W. 3. the King v. Haggard. IS 

A Certiorari lies upon a Convidticn of forcible Entry upon the View 1* Mod. 390. 


of a Juſtice of Peace; Per Holt Ch, J. in delivering the Opinion of the 8 P. 
Court. Ld; Ray m. Rep. 469. Hill. 11 W. 3. Ch. J. 


25. The Cenſors of the College of Phyſicians having Power by their Carth. ggr. 
Charter, confirm'd by Act ot Parliament, to fine and impriſon for ill Prac- 494. S. C. & 
rice in Phyſick, condemned, fined, and committed Doctor Groenvelt tor — x "ax 
the fame. Holt Ch. J. held, that a Writ of Error would not lie, it being a Holt CH . 
Pruceeding without Indictment or formal Fudgment, and not according to in delivering 
the Courle of Common Law, #ut that a Certiorari lies; for no interior the Opinion 


Jurisdiction can be exempt from the Superintendency of the King in this MY 1 
Court, 1 Salk. 144. pl. 3. Trin. 12 W. 3. B. R. Dr. Groenvelt v. Bur- 386. 39s; 
well. | 8. 8 accord- 

ingly. 
Ld. Raym. Rep. 213. S C. but S. P. does not appear. Comyns's Rep. 76. 80. S. C. K . P. held 
accordingly-———Ld. Raym. _ 469 S. C. & S. P. and cites Cro, E. 489. [pl. 6. Mich. 38 & 39 E- 
liz. B. R.] Long's Caſe, where a Certiorari was awarded to remove an Indictment for Felony, where 
the Party convicted was burnt in the Hand, but no Judgment given, ſo that he could not have a Writ 
of Error; by Holt Ch. J. in delivering the Opinion of the Court. 


26. Tis unuſual to ſend a Certiorari without Special Canſe. 1 Mod. 
118. Mich. 1 Ann, Anon. 

27, N. borrowed 600 l. of a Feme Covert, and promiſed to ſend her 
fine Cloth and Gold Duſt as a Pledge. He ſent her ſome coarſe Cloth 
worth little or nothing, bur no Gold Duſt. There was an Indiciment 
againſt N. at the Old Baily for a Cheat. A Certiorari was granted, be- 
cauſe it was not a criminal Matter, but it was the Proſecutor's on 
Fault to repoſe ſuch a Confidence in N. beſides the Defendant offered 
to try it that Term, which would be a Benefit to the Proſecutor, who, 
by the Conrſe of the Old Baily, could not try it ſo ſoon. 1 Salk. 151. 
Paſch, 4 Ann. B. R. Nehuff's Cafe. 

28. A Certiorari is not a Writ of Right; for if it was, it could ne- 
ver be denied to grant it; but ir has otten been denied by this Courr, 
who, upon Conſideration of the Circumſtances of Caſes _ deny it or 
grant it at Diſcretion; ſo that it is nt always a Writ of Right. & Mod. 
11 Mich. 11 Geo. Arthur v. the Commiſſioners of Sewers in Vork- 

re. | 


.29. Where a Man is choſen into an Office or Place, by virtue whereof 
be hath a Temporal Right, and is deprived thereof by an inferior Furiſ- 
% ion, 2pho proceed in a ſummary Way ; in ſuch Caſe he is intitled to a 
Certiorari Ex Debito Juſtitiæ, becauſe he hath no other Remedy, being 
bound by che Judgment of the inferior Judicature. 8 Mod. 331. Mich, 
11 Geo. Arthur, v. the Commiſſioners of Sewers in Yorkſhire. 

30. It was moved for a Certiorari to remove an Indittment found Bernard 
againſt the Deſendant for 4 Felony, in ſtealing ſome Hay, from the Quarter- Rey. in B. R. 
Mons of the Peace held for the Town and Corporation of Chipping- 7- The King 
Norton, - upon Afſfidavits that the Defendant could not have à fair Trial N Chipping- 
there; and he cited a Caſe e King and Powell, where a Cer- C ys he 

4 | . tiorari 


7 


lony againſt 


| 3 4 1 
aC ery _- 2 Ld. Raym. Rep. 1452. Mich. 13 Geo. The King v. Fawle. 


taking a 


D 163. a, 3, Several Fudges in their Circuits took ſeveral Verdicts, and dying it 
Pl. 54. Zr the Vacation before the Return of the Poſteas, theſe Verdicts (hall be recti vrt 


_ Certiorari; 216. pl. 59. 


— 2 


— —— — 
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Indictment tiorati was granted to remove an Indictment from the Quarter-Seſfions 
was for Fe. of the Peace for Salop for the like Reaſon ; and a Rule was made for 


the Proſecutor to ſhew Cauſe, which was afterwards made abſolute, 


* 


1 4 {0 © 


Handful of out of a Barn, which it was ſworn was but of the Value of a Penny, and they ſwore 


it was nothing but a malicious Proſecution. And the Caſe of the King and Powell was Cited, where 


a Certiorari went to remove an Indictment out of the Seſſions of the County of Sarum. The Coun 


ſaid they never did grant ſuch Certiorari but upon a particular Occaſion ; but they made a Rule to 


ſew Cauſe, and at the laſt Day of the Term they granted it. 


31. The Defendant was indicted at the Old Baily, and Motion was mat; 
for a Certiorari to remove the Ina id ment here; for that he was a Perſon of 
DiftiaFion. But the Court ſaid they would never do it upon that Ac. 
count; for that would occaſion great Confuſion. They 1aid in ſome 
Caſes they did grant them, As where it appeared that the Tat could nat 
ſupport an InditFment ; as it was done in the Caſe of Sit Humphrey 
Dackworth, who was indicted at the Old Baily for Forgery ; for that 
he, being Governor of a Company, ſet the Seal of the Company to a 
Deed without Authority; there, as it appeared to the Court that that 
Fact was not indictable, they did grant it. Barnard. Rep. in B. R. ;, 
Mich. 13 Geo. The King v. Puſey. 


(E) Neceſſary. In what Caſes. 


I. HEN a Fuftice is diſcharged, or his Authority ceaſes, he can- 

nor certify a Warrant in his Hands without certitying it by Writ, 
and /o if he be made * again, becauſe his Power was once ceaſed; 
and ſo it ſeems of other Records in his Hands. Br. Record, 64 cites 8 


H. 4. 5. 


2 Hawk. 2 * of the Peace ſhall not bring into B. R. any Record but that 


cap. 87. & is executory, and no N of Felony which is executed ; 
44. fays it but this ball come in by Writ by Certificate thereof. Br. Record, pl. 59. 
feems cites 8 E 4 18. 
that no Re- : 
cord which is executed, As by Acquittal &c. can be brought into a higher Court without a Writ; 
and that it ſeems agreed that if a Juſtice of Peace, or other Fudge of Record, having taken à Recogn!- 
2ance or Inquiſition, or recorded a Riot, or done any other executory Matter within by em 
and have ftill continued in the ſame Commiſſion &c. without any Interruption, the Court of B. R. ſbal 
receive ſuch Record from his Hands without any Writ of Gertiorari. | 


4 & 5 P. & . to 
M. ” =. the Hands of the Clerk of the 77; and this is a better Way than 
The Clerk of award- a 4 for 1 Tae, to the Executors of the] adges; 
os for the Clerk of the Aſſiſes was a ſworn Officer. Alſo the Ent 
reg 1,5 in the common Form, viz. Poſtea ad quem diem venerunt partes uf 
dicment ticiarii ad Aſſiſas capiendas coram quibus &c. hie miſerunt Reco — 
propriis Ma- ſuum; and againſt this Entry of Record no Averment can be rece!'e 
nibus, if he that the Judges were dead before the Delivery of the Poſtea ; for this 
pleaſes, would be contrary to the Record; By all the Judges of England. Jenk- 


without a 


4 


r Bram — BE * 
ſton Ch. J. Mar. 112, 113. pl. 190. Mich. 17 Car. Anon———2 Hawk. Pl. C. 290. cap. 27 4 
8. P. and ſays it ſeems to be but ſays that the Executors or Adminiſtrators of a Judge, cn 


no Caſe bring in a Record without a Writ to authorize them to do it, And ir ſeems to be the Opinion 


— my a Sn. R ce . 


MW = JT ac un. ad en dos 


82 8 * 


is ſwory 


a . * * 
. 4 „ 


* ee 1 A. 
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Opinion, that neither a Juſtice who is out of Commiſſion at the Time, nor one who has been out of 
Commiſſion but is afterwards reſtored, can certify any Record without a Writ of Certiorari. 


4 It was ſaid by Coke, that the Chancellor, or any Fudge of any of the 
Courts of Record at Weſtminſter, may bring a Record to one another without 
4 Writ of Certiorari, becauſe one Judge is ſufficiently known to another; 
bur that other Judges of inferior Courts, nor Juſtices of Peace, cannot 


do ſo. Godb. 14. pl. 21. Paſch. 24 Eliz. B. R. 


8 


(F) At what Time. 


iKTOTE per Catesby J. where Certiorari with Mittimus comes tb 
remove a Fine, and the Writ bears Date before that the Fine comes 
into Chancery, yet is good. r. Certiorari, pl. 19. cites 1 R. 3. 4. 
2. Hof Certiorari zo remove Inditiments, which Indictment bore Date On a Mo- 
after the Certiorari. Ibid. and cites Fitzh. Recordare, pl. 6. tion for a 


Certiorari 
to remove an Indictment into B. R. againſt ſeveral Frenchmen for a Robbery ; but at the Time of the Aa- 
tion there was no Indict ment before a Fudge of Aſſiſe, Keeling Ch. J. ſaid, You may have a Certiorari; 
but it muſt not be delivered till the Indiftment be found, and then the Judge has the Proſecutors there, and 
may bind them over, and ſo the Trial may be here. Mod. 41. pl. 91. Hill, 21 & 22 Car. 2. B. R. 
Anon, Vent. 63. Lampereve & al' S. C. | 


| 3. It was moved for a Certiorari to remove an Indiffinent of forcible 
Entry, that was once before removed hither, and after ſent down by a Proce- 


dend, becauſe the Fuftices below will not grant Reſtitution. Roll Ch. J. 


anſwered, there is a Plea put in, and in ſuch Caſe it is not uſual to grant 
a Certiorari, yet it may be that it may be granted, therefore ordered 
that the other Side ſhew Cauſe why it ſhould not be granted. Sty. 
300, Mich. 1651. B. R. Anon. 

4. A Certiorari to remove an IndifFment of Perjury at the Seſſions, was 


| delivered to the Fuſtices after the ſame was returnable. The Court inclin'd 


that nothing can be removed by Certiorari after the Return. Keb. 944. 

pl. 3. Hill. 17 & 18 Car. 2. B. R. The King v. Rhodes. 

Where a Matter inquirable and puniſhable by the Regardors of a Foreft 2 Keb 81. 
only, is preſented before the Fuſtices in Eyre ; the Court of B. R. reſolved pl. 78. The 
that they would not grant a Certiorari upon ſuch Preſentment, till after con- Nia. 8 0. 
Au there, and that becauſe ſuch Offences againſt the Foreſt Law ___ gut 
hhoald. not go unpuniſh'd. Sid. 296. pl. 19. Trin. 18 Car. 2. Norfolk it may be 
(Duke) v. Newcaſtle (Duke.) med after 
in order to give the Party, the Right of whoſe Freebold is concerne i a 
traverſe it, 1 Hawk. PI C. 288. Ss 27. 8. . 8 5 e * TMP 


r indicted before Nager 82 and pleaded 2 Hawk. fl 
. 3 ter the Fury were gone to con of their Verdikt, he C. 294. cap. 
* in a Con, 48 the Tull I. 2-27. S. 64. 


ces returned their Verdict, and $5 
mit good; for it cannot be delivered after the Fury is ſworn, 1 Salk. At the Time 
pl. 1. HL 8 W. 3. B. R. The King v. North. | an Inditment 


Zane ume down from the Court of Chancery returnable in B. R. The Court ſaid N. . 


n"was void. Barnard. Rep. in B. R. 105. Mich. 2 Geo 2. The King v. Stee 
ade Corpus (E) pl 2. | 4 a 2. The King v. Steer. See Tir, 


1 Certiorari to remove Indict ments, muſt be delivered before the Fury * IR 
5 Per Holt Ch. J. Cumh 391. Mich. 8 W. z. B. R. Anon. | | 


7. Certiorari 


—— 


* 
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348 Certiorari. 
6 Mod. 83. 8. After a Warrant awarded to diſtrain, and Diſtreſs made, upon 4 
N — Conviction for Deer-flealing, a Certiorari was brought to remove the Con. 
ley v. Stack. viction; and after the Record was removed the Conſtable fold the Goods 
er, S. P. {and but would not part with the Money, nor return his Warrant, The 
as I remem- Court held that the Con/table might proceed in the Execution after the Cr. 
ber * * tiorari, becauſe it was begun before; tor a Certiorari is no more a Super- 
"Har Naſh ſedeas than a Writ of Error on a Judgment in C. B. to ſtay the Exccu- 
was the Con- tion on a Fi. Fa. already begun; that B. R. have no Power over this War. 
ſtable, and rant, becauſe it was granted before the Certiorari iſſued, therefore they re. 
Morley the fuſed to make a Rule on the Conſtable to return it, but ſaid, that the 


8 


Proſecutor ; ; OE” : 
4 Stacker Juſtices might fine him if he aid not return it, or pay the Money to the Þ 
— — F ſecutor. 1 Salk. 147. pl. 12. Mich, 1 Ann. B. R. The Queen v. =.” 


Stealer.] 
But aftcr- 9. A Rule was made that noCertiorari ſhall be granted to remove any Oy. 
wards it was gers of Fuſtices, from which the Law has given an Appeal to the Seſfiqns 
3 before the Matter is determined on the Appeal; and if an Order ſhould be 
nut be taken removed before Appeal, it ſhould be ſent down again; but if the Time 
of this Rule, of Appeal be expired, that Cafe is not within that Rule; Per Holt Ch.]. 


upon the Mo- Ann. 1 Salk. 147. pl. 12. Paſch. i Ann. B. R. 


tion to file the G : 8 
Order; for that after it is filed, it is too late. Ibid, cites Mich. 4 Ann. B. R. the Caſe of the Inhabitants 


of Shellington. 


1 Salk. 147. 10. It is a Rule of Court that no Order of Fuftices, whereof an Appeal 

A — lies, be brought into B. R. by Certiorari ill after [the Matter be deter- 
fa * mined on the] Appeal, and if any be, that it be ſent back by Pry. 
afterwardsin cedendo ; for the original Order does not come up, bur the Tenor of it 
Mich. 4 as appears by the very Words of the Return. 7 Mod. 10. Paſch. 1 


Ann. B. R. B. R. Anon. 


in Caſe of 
Shelington Inhabitants; it was held that Advantage muſt be taken of the Rule upon Motion to file the 
Order; becauſe after it is filed, ir is too late. W | 


8 es 17. 11. The Defendant being convicted on an Indiftment on the Statute 
v 1 14 Car. 2. for | beating certain Officers &c. obtained a Certiorari to re- 
ſcems to be move the Indictment into B. R. and upon a Motion by the Attomey- 
S. C. & S. P. General for a Procedendo, it was inſiſted that a Cegtiorari was not pro- 


22 oy 1 Per after Comvidtion, and before Fudgment ; becauſe the Juſtices who tried 
S 


— — 


= the Fact were the moſt proper to ſet the Time. But per Cur. this Writ 


- 


—.— lies after Conviction and before Judgment & c. becauſ#tip ſome Caſes a 

y Holt Ch, Writ Fl Error will not lie,. but in this it will; becauſe the Proceedings were 
T accord grounded on an Indift ment, and therefore the Patty grie ved might have 
Ae a Remedy by a Writ of Error, and for that it may not be ſo proper in 


Caſe of this Court to ſer the Fine, a Procedendo was granted. 1 Salk. 149. pl, 
Lifle and 15. Mich. 2 Ann. B. R. The Queen v. Porter. | F 
Armſtron * : | . 3 
on an Indickwent of Murder, and a Caſe from Glouceſter on an Indictment for Words, to the End that B 
R. might give the Judgment for the greater Example: and faid that they uſually grant a Certiorari where 
it appears that it is ſuch, Conviction, on which no Writ of Error lies; but though we may grant 2 
Certiorari, yet we will confider whether it be proper or not; and therefore ſince the De fendants have 

ſtood a Trial before the Juſtices, [viz for Bearing à Cuſtom - Houſe Officer] it ĩs reaſonable that che Juſ- 
tices give FER: alſo, and let the Defendants bring their Writ of Error if they think fit; and © 

this Powel d. agreed. 2. Ld. Raym. Rep. 947, Trin, 2 Ann, The Queen v, Potter & al“ S. C—— 
Holt Ch! IJ. held, that if a Judge of Aſiſe upon a Gnviction there, doubted of the Judgment, be might re. 

more the Retord into B. R. by Certtorari; and upon Judgment given here, 2 Writ of Error of a K 

' GP vobis reſiden would lie. 1 Salk. 149. Pl. 15. Mich. 2 Ann. B. R. in Caſe of the Quee® d. 

orter. | 3 | 
2 Hawk. Pl. C. 288. cap, 27. S. 3 1. ſays it ſeems agreed, that a Certiorari ſhall never be granted to re- 
move an Indi&ment or Appeal after a Conviction, unleſs for ſome ſpecial Cauſe; as where the Judge 
below is doubtful what Judgment is proper; for unleſs there be ſome ſuch Reaſon, the Judge who 1 


the Cauſe ſhall not be prevented from giving Judgment in it; for it cannot be intended but that oy 4 


Sas gag 


29 


A1 E. 
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Sa 
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belt acquainted with the Circumſtances of it, and conſequently beſt able to Judge what Fine or other 
Puniſhment is proper for it. | 


(G) One or more Writs, 


1. HE Copniſee of a Statute- Merchant ſued a Certiorari directed to 
the Mayor Sc. before whom it was acknowledged, and thereupon a 
Capias iſſued againſt the Cogniſor; and upon non eſt inventus returned, 
the Cogniſee brought an alias Capias, but died before it was returned. Ir 
was a Queſtion Whether his Executor ſhould have a Sci. Fa. againſt the 
ifor, or a new Certiorari to the Mayor &c. The Party was adviſed 
12 all de Novo, as the beſt Method. D. 108. b. pl. 49. Paſch. 2 
iz, Anon. 
* A Certiorari was awarded and returned, that there was not any War-S.P. in Er- 
rant of Attorney entred for the Plaintiff in that Term wherein the Action was ver Ar“ 
commenced, and Fudgment given. It was ſurmiſed to the Court by theſe 
Defendant in Error as Amicus Curie, that there was Warrant of Attorney Inquiry, and 
for another Term, and pray'd a new Certiorari; and all the Court held that Return was, 


— = have it. Cro. J. 277. pl. J. Paſch. 9 Jac. B. R. Smith v. — eye 


that Term; 


but after- 
wards the Defendant in Error filed it as of that Term, and takes out a Certiorari himſelf, which vas returned 


that it was filed; whereupon the Plaintift's Counſel moved ro quaſh the 2q Certiorari. The Court 
faid that they ought to have entered a Caveat to have prevented its being filed; but however made a Rule 
to ſhew Cauſe. Barnard. Rep. in B R. 12. Paſch. 13 Geo. 1. Shipman v Lethalier.— Ibid. 14. S. 
C. ſays, the Certiorari taken out by the Defendant, was before In Nullo eſt Erratum pleaded ; and the Court 
aid that as here are 2 inconſiſtent Returns, they would certainly take that which made in Affir- 
mance of the Judgment. And the Court agreed that the Parties may take out as many Certioraries as 
they pleaſe before In Nullo eft Erratum pleaded; but after that they cannot take any out but upon 
Motion; and that the Court will grant thoſe ad informandam Conſcientiam Curie, 


One Perſon ſhall have but one Certiorari, but ſeveral Perſons may 
haveſeveral W rits to certify; Per Cur. Cro. J. 597. pl. 20. Mich. 18. 
Jac. B. R. Johns v. Bowen. 


ne in B. R. upon an Judgment in C. B. The Defendant plead- 
ed Nul tiel Record, and thereupon a Certiorari was awarded, to certify 


the Record returnable immediarely. After 8 Days expired, and no Re- 
cad certified, the Court was moved for an Alias Certiorari with a Penalty, 
which was granted. Palm. 562. Trin. 4 Car. B. R. Saltingſtall v. Gar- 
raway. | 

$ Upon Error brought of a Judgment upon non ſum Informatus in. 
Cx The Error aſſigned was, that it appeared by the Record, that the 
Declaration was betore the Plaintiff had any Cauſe of Action. It was 

d, it it be ſo, then there is a wrong Original certified ; wherefore a 
new Certiorari was awarded to have the true Original certified. Sty. 
332 Mich. 16 $2. Jennings v. Downes. 

6. It was moved to quaſh a Certiorari, becauſe it was in the Præter- 
PerjelF Tenſe. The Court was unwilling to quaſh it, till they had ad- 
Wed whether an alias. Certiorari might be awarded, and the Doubt was 
becauſe in all Counties but London the Record itſelf is removed, and 
0 ad Certiorari; but ſome thought the Record here not removed b 
Certiorari, but only a Hiſtory that there was ſuch a Record, 
and that therefore a ad Certiorari ſhould iflue ; bur after ſeveral De- 
Wo 4 * 4 * as to this Point. Sid. 229. pl. 28. Mich. 16 Car. 


ing v. Brown & al. 
4 U 


7. Nota, 


Certiorari. 
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7. Nota, If a Crtiorari be not returned, fo that an alias be awarded. 

the Return muſt be as upon the firſt Writ, and the other mutt he wy 
turned Quod ante adventum iſtius Brevis the Matter was certified, Vent 
55. Paſch. 22 Car. 2. B. R. Anon. ; 

8. A Certiorari was granted to remove an Order concerning Money gleen 
aud collected for Repair of a Bridge, but through the Careleſſneſs of the At. 
torney the Writ was not delivered in Time, and ſo a Procedendo went. The 
Court was moved for a new Certiorari, and ſaid that in Theſaurus Bre. 
vium are ſeveral Precedents of an Alias Certiorari to remove an Indis. 
ment upon an inſufficient Return to the firſt, and this is no more, and 
that there are ſeveral in the Office of this kind; but the Court told 
them it was their own Fault not to deliver the firſt, and refuſed to help 


them. 2 Show. 330, 331. pl. 341. Mich. 35 Car. 2. B. R. The King v. 
Weaver. | | 
9. A Certiorari was granted, but the Return thereof was guaſy/d fer 
ſome Irregularity, and thereupon the Court was moved for another Cer. 
ciorari ; one of the Judges oppoſed the granting it, becauſe the Remoyal 
of the Orders by Virtue of the Certiorari would not determine the Right 
of the Plaintiff (who had been choſen Clerk to the Commiſſioners of 
| Sewers by ſome of the Commiſſioners, but was turned out by others) 
which was the Reaſon of quaſhing the Return of the former Certiorari ; 
but by the other 3 Judges the Certiorari was granted. 8 Mod. 331. 332. 
Mich. 11 Geo. 1. Arthur v. Commiſſioners of Sewers in Vorkſhire. 


— 


— —— — 


(H) Obtained or granted. How and by whom. In 
| What Caſes, and wherefore. 


1. 102 P. & M. NO Writ of Certiorari fhall be granted to remove 
cap. 13. any Priſoner out of any Gaol, or to remove am 

Recognizance, except the ſame be ſigned by the proper Hands of the Chief 

Juftice, or in his Abſence by one of the Juſtices of the Court out of 


which the ſame Writ ſhall be awarded on Pain of 51. to be paid by any one 


tßat writeth ſuch Writ not being fo ſigned. 

Certiorari 2. 21 Fac. 1. cap. 8. S. 5 & 6. Whereas Indidt ments of Riot, forcible En- 

is not to be try, or Aſſault and Battery, found at the 12 are often removed 
| — wy * by Eertiorari, all ſuch Writs of Certiorari ſhall be delivered at ſome Quarter. 
ting in Sure- Hunt in open Court ; and the Parties indicted fall, before Allowance 4 
ties in open ſuch Certiorari, become bound unto the Proſecutors in 101. with fu 
Gurt; yet Sureties as the Juſtices ſhall think fir, with Condition to pay to the Proſe- 
it the Party cutors, within one Month after ConviFion, ſuch Cofts as the Fuſtices of Pract 
Clerk of the (#4# allow'; and in Default thereof, it ſhall be lawful for the Fuftices to pro- 
Peace muſt ceed to Trial, © | 


rerurn it, . a 
and that the Parties did not put in Sureties, as Twiſden ſaid was ad; in the Time of Judge Ba- 
con, and for not returning it the Court granted an Attachment; Alſo the Statute extends not to ndict- 
ments of forcible Entry, but w to Riots &c. as hath been conceived, and the Juſtices cannot make any 
Order againſt returning it. b. 225. pl. 38. Hill. 13 Car. 2. B. R. The King v. Mucklow. 

If a Certiorari be awarded to Juſtices of Peace to certify an Indiftment of Riot, or forcible Entry, 
or other Indictment of which the Stat. 21 Jac. cap. 8. ſays that they ought not to be certified without 
Bail firſt taken, ho the Party. will not give. Bail according to the Statute, yet the Juſtices ought 10 c 
Return of the Ertiorari Sid. 70. pl. 7. Hill Hawk, Pl. 


. 13 & 14 Car. 2. B. R. a Nota there, —-2 * for all 


292. cap. 27. &. fl. S. P. fays the Juſtices will bz in Contempt if they make no Return to | 
Writs Ld Ext bit unleſs good Cauſe be ſhewn to the contrary, and the proper Way of fur wing 


it is to return it. 
3. Tus 


WW —— 


Cer tiorari. 3 5 | 


© 4. Two Men and their Wives were indifFed upon the Statute of forcible 
Entry. They brought 4 Certiorari to remove the Indictment, and one of 
them refuſing to be bound to proſecute according to the Statute 21 Jac. cap. 
8. the ſaid Juſtices, notwithſtanding the Certiorari, proceeded to try the 
Indiffment ; but it was reſolved, that where one ot the Parties offers to 
6nd Sureties, alcho* the others will not, yet the Indictment ſhall be re- 
moved, tho* the other refuſes; and that where the Statute ſays the Par- 
ties indicted ſhall be bound in the Sum of 10 l. with ſufficient Sureties, 
as the Juſtices ſhall think fit, yet if the Sureties are worth 10 l. the Juſ- 
tices cannot refuſe them. And further reſolved, that after a Certiorari 
brought, and a Tender of ſufficient Sureties, according to the Statute, 
all che Proceedings of the Juſtices of Peace are coram non Judice. Mar. 
27, pl. 63. Trin. 15 Car. Anon. | 
4 A Feme Covert is not within the Statute of 21 Jac. to find Sureties. Mar. 2 pl. 

2 Ha 


le's Hiſt. Pl. C. 213. cites it as reſol ved Trin. 15 Car. 1. B. R. 77 gy" 
F. an 


Hancock's Caſe, ſeem rn 


5. On a Motion fot a Certiorari, on Behalf of Ld. Morley, to re- . Mod. ar, 
move an Indictment againſt him ar che Seſſions upon the Statute againſt pl. 91. Hill. 


Hearing Maſs. The Court ſaid they did not ſee how a Certiorari could e . - 5 
2. B. &. 


be granted at the * Prayer of the Party, but that it might be at the Prayer : | 
of the Counſel for the State. Sty. 295. Mich. 1651. Ld. Morley's un _— 
Caſe. | an India- 

| ment for 
Robbery. Twiſden J. ſaid he never knew ſich Motion made by any but the King's Attorney or Sol- 
licitor, It has been adjudged that a Certiorari is by Law grantable for an /ndifmernt ; for the 
Court is bound of Right to award it at the Inſtance of the King, becauſe every Indictment is the Suit of 
the King, and he has a Prerogative of ſuing in what Court he pleaſes. But it ſeems to be agreed, 


that it is left to the Diſcretion of the Gourt either to grant or de ny it at the Prayer of the Defendant ; and 
eably hereto ir is laid down as a general Rule, that the Court will aever grant it for the Removal of an 


Indiment before Juſtices of Gaol- Delivery without ſome ſpecial Canſe, As where there is juſt Reaſon to 
apprehend that the Court below may be unreaſonably prejudiced againf the Defendant ; or where there 
is ſo much Difficalty in the Caſe, that the Judge below defires that it may be determined in B. R. or 
where the King himſelf gives a ſpecial Direction that the Cauſe ſhall be removed; or where the Proſecu- 
non appears to be for a Matter not properly Griminal. 2 Hawk. Pl. C. 287. cap. 27. S. 27. 


6. F any of the Perſons indicted put in Security, the Indict ment maſt be 2 Hale's 
. for 7 48 it is only to ſecure Coſts; by Twiſden & Cu- * w 8. 
riam; and Sir Humphry Mildmay was fined for not returning ſuch Ty, Record 
Certiorari z and the Hands of the Fuſtices need not be ſet to it no more ought to be 


than the Sheriffs by Return of the Under-theritts ; and an Habeas Cor- * in- 


pus, tho? not to be allow'd if under 51. yet ir inult be returned that it is ©. 

under 3 I. Keb. 231. pl. 51. Hill. 13 Car, 2. B. R. The King v. N 

˖ , 3 P 653. 
Mucklow. a1 


Ibid. 213. cites Trin. 15 Car. 1. Hancock's Caſe, S. P. reſolved, 


7 'Twiſden J. declared that there is a Rule made among the Judges, 
when any one, prays a Certibrari at a Fudge's Chamber, to remove an In- 
diftment out Tondo or Middleſex, he ought to give Notice of his Deſire 
to the other Side 3 Days 2 or otherwiſe the Certiorari is not to be 
—_ Raym. 74. Paſch. 15 Car. 2. B. R. Stamford (Earl of) v. 
ordal. 92 ®, 1 

8. 46 N S AM. cap. 11. S. 2. No Certiorari to remove 4 Cauſe from 
the Seiſions in Terxm-time, hut upon Motion and Rule of Court of B. N. 
| Defendam to give Security to plead to Iſſue Gr. and try the Cauſe the 
oy N Nerognixance .to be returned with the Certiorari into the 
B. R. | Ko 

9.8 4 In ibe Vacation a Writ of Certiorari may be granted by any of the 
Fftices of B. R. whoſe Name, with the Name of the Party Lexar 2 


1 


— 


=. 


* 


Certiorari. 


ſpall be indorſed on the Writ ; and ſuch Recognizance, as aforeſaid, ſhall he 
entered into before the Allowance thereof. 
10. S. 5. The ſame Law as to granting Certiorari in the Counties Pa. 
latine. | 
11. 8 9 NV. z. cap. 33. S. 2. The Party proſecuting any Certiorari to 1... 
move an Indictment from the Ouarter-Seſſions, may find 2 Manucaptors to 
enter into a Recognizance before any of che Juſtices of B. R. in the fame 
Sum, and under the ſame Condition as is required by the Act 5 & 6 W. 
& M. cap. 11. whereof Mention ſhall be made on the Back of the Writ 
under the Hand of the Fuſtice who took the ſame, which ſhall be as effeBual 
to ſtay P . as if taken before a Fuſtice of Peace in the County; and 
it ſhall be added to the Condition the Recognizance, that the Party ſhall 
appear from Day to Day in B. R. and not depart till diſcharged by the 
Urt. 
Theſe Sta- 12. A Scire Facias was brought on a Recognixance taken before 2 
rutes bein Jul e upon granting a Certiorari to remove an Indictment from the 
in the Affir- Sefons of the Peace, which upon Oyer was enter'd in hæc Verba; and 
» thing was for 40 J. whereas the Sum preſcribed by the Statute is 20 J. And per 
of Recogni- Holt Ch. J. before 5 & 6 W. & M. cap. 11. any Judge might take a Re. 
zances, do cognizance, which is not taken away; but if it be zot according to the 
not _ Statute, which is in 201. the Certiorari will be no Superſedeas; yer 
Py © Whether it be or no, it is ſtill good as a Recognizance at Common Lay, 


which the 2 Salk. 564. Paſch. 1 Ann. B. R. The Queen v. Ewer. 


uſtices of 
1 R. have by the Common Law of taking Reccognizanes upon their granting Certioraries; from 
whence it follows, That if any ſuch 2 granting a Certiorari ſhall take a Recognizance variant 
from that preſcribed by the Act, either as to the Sum or Condition &c. ſuch Recognizance will have 
the ſame Force as it would have had if theſe Statutes had not been made; but it is ſaid that the Cer. 
tiorari, it procured by the Defendant, will not in ſuch Caſe be a Superſedeas to the Proceedings below, 
as ĩt — have been at the Common Law; for the Statutes ſeem to be expreſs that the Seſſions may 
proceed, aps.” — any Certiorari procured by a Defendant, whereon ſuch Recognizance is not 
given as is expreſsly preſcribed. 2 Hawk. Pl. C. 292. cap. 27. S. 53. 


——_— 8 
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6 Mod 17. 13. A Certiorari, to remove an Indictment, had 20 Bail indorſed on it, 
- - on. and therefore the Court ſaid that it ſhould not have been allowed; for 
not appear. it was againſt the late Act of Parliament. 1 Salk. 149. pl. 14. Trin. 


2 33. 2 Ann. B. R. The Queen v. Bothell. 
ich. 2 | 
Ann. that without giving Bail to try it according to the Statute, it is no Superſedeas. 


3 Salk, 80, 14. It was held that in Writs of Certiorari granted to remove Orders, 
pl. 6. The 2 be Fiat for making out the Writ muſt be /igned by a Fudge, and the Wit 
V, . . . . 2 . 

hirtle itſelf need not; but in Caſe of Writs of Certiorari to remove Indictments, 
S. C. &S.P. the Fiat muſt be ſigned and the Writ too, and that the latter is required 
—= Hawk. by the late Act of Parliament. And Holt Ch. J. ſaid that if the Fiat 
— wp a had been ſigned on the ſame Day the Writ was taken out, that would 
2 8. P. have been well, becauſe it was before the Eſſoign-Day; but a Fiat n 
this Term cannot warrant à Certiorari teſted the laſt Day of laſt Term. 1 
' Salk. 150. pl. 19. Paſch. 4 Ann. B. R. The Queen v. White. 
15. The Court ſaid, that they had lately agreed to a Rule, that No 
Certiorari ſhould be granted by a Fudge at his Chambers in Term Tint, 
Barnard. Rep. in B. R. Mich. 2 Geo. 2. the King v. Steers. 
16. 5 Geo. 2. cap. 19. S. 2. No Certiorari ſhall be allowed to remove an) 
Order, unleſs the Party proſecuting ſball enter into a Recognizance with 
Sureties before one 22 Peace where ſuch Order ſhall have been made, 
or before one of his Majeſty's Fuſtices of B. R. in the Sum of 50 l. with Con- 
dition to proſecute without wiltul Delay, and to pay the Party, in whoſe 
Favour ſuc h Order was made, within one Month after the ſaid Order ſhall 
be confirmed, their Coſts to be taxed ; and iu Caſe the Party proſecuting 
ſuch Certiorari {hall not enter into ſuch Recognizance, or ſhall not pagers he 
a n- 


rt 
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Certiorari. 


— 


. 


— 3 e 
Conditions aforeſaid, it ſhall be lawful for the Fuſtices to proceed and make 
further Orders, as if no Certiorari had been granted. 
7. $8.3. The Recognizances 10 be taken as aforeſaid, ſhall be certi- 

. fied into . R. and filed with the Certiorari and Order removed thereby; 

and if the Order ſhall be confirmed, the Perſons intitled to ſuch Cofts, within 
owe Month after Demand made, upon Oath made of the making ſuch De- 
mand and Refuſal of Payment, ſball have an Attachment for Contempt, 
and the Recognizance ſhall not be diſcharged until the Cofts ſhall be paid, and 
the Order complied with. 
18. 13 Geo. 2. op. 18. F. 5. No Writ of Certiorari e be allowed to 
remove any Conviction, Judgment, Order, or other Proceedings before 
any Juſtice or Juſtices of Peace of any County, City, Borough, Town Cor- 
porate, or Liberty, or the reſpective General or Quarter Seſſions thereof, un- 
leſs ſuch Certiorari be moved or applied for within 6 Kalendar Months 
next after ſuch Conviction G. and unleſs it be duly proved upon Oath, that 
the Party ſuing forth the ſame has given 6 Days Notice thereof in Writing 
tothe Fuſtice or Fuſtices before whom ſuch Conviction Sc. ſhall be made, to 
the End that ſuch Fuſtice or Fuſtices, or the Parties therein concerned, 
ny ſhew Cauſe, if he or they (hall think fit, againſt the granting ſuch Cer- 
tiorari, 


4 tas. ia ai © ct. tt. * 


(1) Removed by it. What is, or ſhould be. And 
1 How. And what is a good Removal. 


1. DRæcipe guod reddat is brought in London &c. The Tenant vouc bod 
Foreigner to Warranty ; the Plea ſhall be removed by Certiorari, 
after the Warranty determined it ſhall be remanded. Br. Certiora- 
Ti, pl. 16. cites 11 H. 4. 26, 27. 
2. But where the Action is brought in Bank, and L. has Conuſance of 
the Plea, and fails the Party of Right in their Franchiſe by Foreign Vouch- 
i, Foreign Plea, or otherwiſe, the Re-ſummons lies to reduce it into 
Bank; for there it never ſhall be remanded into the Franchiſe ; Per Hill 
and Hank. For Conuſance is granted upon Condition, Quod celeris fiat Fuſ- 
litia, alioguin redeat. Ibid. | 
3. The Records of Afjiſe may be removed into Chancery upon Change 
of the Fut ices, and to be ſent to the new Juſtices by Mittimus. Br. Cer- 
tiorari, pl. 20. cites F. N. B. 242. 


4 And Deed denied in one Court, may be ſo removed into another Court. 
wie 


which Matter was agreed in the Chancery. Br. Certiorari, pl. 20. cites 

36H. 8. & F. N. B. 242. | 

. Scire Facias; Note, that where the Plaintiff” in Afiſe in Ancient 
eſne had recovered the Land and Damages, and becauſe the Defendant 

bad nothing there to render the Damages, he removed it into Chancery by 


Certiorari, and ſent it by Mittimas into C. B. and there had Scire Facias = 


lo bave Execution upon it; Quod Nota; and Id ſee, that after Judgment 
no other Wir lies to remove Record but only Certiorari, tho it be re- 
_ Covered in a baſe Court. Br. Certiorari, pl. 4. cites 39 H. 6. 1 4 
7. A Jud t given in the Court at Dimchureh, being a Member of 
the Cinque ofts, was removed by Certiorari into B. R. and a Sci. Fa. 
| 4 X iſſued 


4 It is ſaid, that there is no Certiorari in the Regiſter to remove Re- Br. N. C. pl. 
tor out of a Court into C. B. immediately; but, as it ſeems, it hall be cer- * cites 
tified in the Chancery by Surmiſe, and then to be ſent into Bank by Mittimus, 
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iſſued againſt the Defendant, to ſhew Cauſe why the Plaintiff ſhould ac. 
have Execution, and there being an Alias Certiorari in this Caſe he 
Defendant demurr'd, tor that ic was /cut Prius, when it ought 10 be 
ficut Alias, but the Exception was diſallowed, and the Plaintitt had 
Judgment. Sty. 9. Paſch. 23 Car. Rook v. Knight. 

Thoꝰ the 8. An Indidtment of Battery was found at the Seſſions Billa vera and 
1 the Party entred into a Recognizance to go to Trial there the next 92 5 
Recogni- and this being ſhewn for Cauſe why the Certiorari ſhould not be grant. 
zance to ap- ed, Roll Ch. J. ſaid, that the Recognizance alſo may be removed by the 
pear before Certiorari, and thought there could be no Hurt if the InditFment be remov' 


the Juſtices and the Trial had ar the Aſſizes, and ſhould it be removed into B. K 
yet that does they would not quaſh the Indiẽtment, but the Party ſhall plead and car. 


rot excuſe his ry it down, and try it at the next Aſſizes at his own Charge. Sty. 328, 


Appearance, Paſch. 1652. B. R. Anon. 
but he ought 1 
pear and procure his Appearance to be recorded, and he muſt likewiſe deliver the Writ; for pur. 


to a 

chalin ſuch a Writ only is not ſufficient ; and Judgment accordingly. Cro. J. 281. pl. 2. Trin. g 
Jac. B. R. Roſſe v. Pye. Bulſt. 155. S. C. _ ged accordingly. -Yelv. 207. S. C adjudged 
accordingly. 2 Hawk. Pl. C. 294 — 27. 8. 65. ſays, that this Opinion ſeems ſupported by the 
bener Authority, thoꝰ it has been holden otherwiſe, as in 2 Roll Abr. 492. (F) pl. 12. and Þatr Cap. 75, 


Comb. 199. 9. After a Writ of Error upon a Judgment in C. B. and the Judgment 
Drew v. affirmed, the Plaintiff in the original Actiou moved for a Certiorari to re. 


5 move into B. R. the Recog ni xance taken in C B. upon the Allowance of the 


Court were Writ of Error, in order to bring a Sci. Fa. againſt the Bail. It was ob— 
of Opinion, jetted, that B. R. could not grant ſuch a Certiorari, becauſe the Recog- 
that a Sci. nizance is a Record, and therefore not to be removed by ſuch a Writ, 


— —2 for that removes only Tenorem Recordi; But on the other Side a Di- 


brought in verſity was taken between Bail taken in inferior Courts where it is upon 
B Rona the Roll itſelf, and fo Part of the Record, and where in the Courts of 
Recogni- efminſter; for there the Recognizance is taken by itſelf, and is Part ot the 


— A Record on the Roll, and therefore may be removed by Certiorari tho' the 


out of C. B. Record itſelf cannot, and it was granted accordingly. 4 Mod. 104. 
by Certiora- Paſch. 4 W. & M. in B. R. Barſdale v. Drew. 


ri, and that | 
by reaſon of ſome Precedents ſhewn them at their Chambers. Show. 343. 345. 8 C fays, the 


urt, after Deliberation, and S-arch into Precedents, had Account of 7 or 8 in all, the firſt 3o Year 

ſince, but none on Debate; however, they ruled it good, for this Reaſon, as I ſuppoſe, becauſe Am. 

liat Juriſdictionem, and is no Prejudice to the Suitors, but rather an Advantage, uſe no Writ of 
Rad lies from hence upon ſuch Scire Facias, but in Parliament. 


6 Mod. 61. 10. A Certiorari after Cnviction _ to be to remove the Indiff ment ant 


S. OS. F. Coxidtion, and if it mentions the Indictment only and not the Convic- 


Car. and , . 8 
Ln aii tion, it may be quaſhed ; and if the Parry takes it ont before Convittion, 


if he will but will not uſe it till after, he ought to loſe the Benefit of it. 1 Salk. 
not uſe it till x 50. pl. 149, Hill. 2 Ann. B. R. the Queen v. Dixon. 


after the Ju- | 
ſworn; and the Writ was quaſh'd, and a new one granted to remove the Indictment, and Convic- 


Vion thereupon, and ordered them to make it ſpecial, and to give the Proſecutor a Day thereupon abo. 
3 Kall. 78. pl. 1. S. C. —2 Ld. Raym. Rep. 971. S. C. & S. P. per Holt Ch. J. accord- 


% 


ingly. 


3 Salk. 78. 11. On a Certiorari to remove an IndifFment after Conviction by V erdith, 
|. 1 S C. a Day in Court onght to be given to the Party. 6 Mod. 61. Mich. 2 Ann. 


I oy B. R. the Queen v. Dixon. 


I. 15. S. C. 
bots P. does not appear. 


12. A Certiorari was quaſhed, becauſe it was directed Fuſticiariis ad 
Pacem afſignatis, omitting the Words ad conſervandam. 11 Mod. 172 


pl. 10. Paich, ) Ann. B. R. The Queen v. Jay. 
N (K) Returne! 


2 Ld. Raym. Rep 971. S. C. & S. P. accordingly. 
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"I 


(k) Returned or certified, By whom and How. And 


falſe Return puniſhed How. 


Plaintiff averred that the Defendant is duly outlaw'd. Certiorari 
be directed to the Coroners, to certify whether he is outlawed or 
not; and if they certify that he is outlawed, it ſhall be taken for perfect 
Record that the Defendant is outlawed, and the Sheriff ſhall be amerced. 
Br. Certiorari, pl. 2. cites 36 H. 6. 24. | 

2. If Aſiſe is taken before the one Fuſtice of Ache, the Clerk of the Aſſiſe 
not expecting the coming of the other Fuftice of Aſfiſe, yet the other Juſtice by 


Grtiorari may certity the ſame Record. Br. Record, pl. 81. cites 11 
H. 7. by . . : , 

3. A Certiotari was directed to two Clerks of the Parliament to cer- Upon Dimi- 
tify the Tenor of an Act of Plarliament concerning the Attainder of the nution = 
Duke of Norfolk, and one of the Clerks mads the Return. The Queſtion leged, a Cer- 


- 10¹¹ tiorari iſſued 
was if the Return was good, ſince one alone had no Warrant to certify. 2 4. and 8. 


See D. 93. a. pl. 24. Mich. 1 Mar. The Duke of Norfolk's Caſe. 2. of 
Seſſions % Angler, which is #etzrned by one of them by bis proper Name, and well, D. 93. a Ma =T N 
citts 3. Jas. B. R. 


1 N Debt upon Exigent, the Sheriff” returned Ouarto exaFus ; the 


I Debt on a Recovery in Briſtow ; it was traverſed and certified under 2 Hawk. PI. 

the Seal of Briftow ; it was moved that it ſhould have been certified under © N 

the Great Seal, but the Court held that it was well enough; for SP. and fays 
ſuch is the Courſe upon Certiorari directed to inferior Courts, Cro. E. that if fach 

$21, pl. 14. Paſch. 43 Eliz. B. R. Butcher v. Ald worth. Court has 


: no proper 
Seal, it ſeems that the Return may well be made under any other. 


5. Certiorari to the Recorder cannot be returned by the Deputy Recortler But if it be 
in his own Name. Sty. 98. Paſch. 24 Car. B. R. Thin v. Thin. directed to 


! | a Recorder 
who is a Cuſtos Brevium, or to a Recorder and his Deputy, then it is good. Ibid. 


6. Certiorari to remove a Record Coram R. F. & Sociis ſuis. The It was mov'd 
Record is certified by R. F. and one other, and ö Juſtices held this well 2 
NR. but Twiſden e contra. Keb. 282. pl, 86. Paſch. 14 Car. 2. B. , Certiorari, 
R. Reeve v. Brown, | | directed to A 
| | uſtices o 
Peace, becauſe it a- only made by one. But the Court over- ruled the Exception, becauſe go are Ju- 
Officers; upon which he took 2 others, viz. that the Return was in Engliſh and Ilke wiſe upon Parch- 

ment, and both thoſe Courts allowed, and made a Rule upon them to make another Return, for this 
— ſaid was none. Barnard. Rep. in B. R. 113. Hill. 2 Geo. 2. The King v. The Inhabitants of Dar- 

7. Exception was taken upon a Convi&tion of one for catrying of 4 

un, not being qualified according to the Statute, becauſe it was before 
ſuch an e of the Peace, without adding Nec non ad diverſas Fe- 
hnias, Tranſgreſſiones Ec. audiend aſſign. And the Court agreed ſo it 
2 5 to be in Returns upon Certioraries to remove Indictments taken 

the 


ons ; but otherwiſe of Convictions of this Nature, for it is known 
0 the Court, that the Stat. gives them Authority in this Caſe. Vent. 


23. Trin. 21 Car. 2. B. R. Anon. 


the : Nota, if a Certiorari be not returned, ſo that an alias be awarded, 
3 Return muſt be as upon the firſt Writ, and the other muſt be 5 
| 25 turned 


6% 
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turned Ouod ante adventum iſtius brevis, the Matter was certified. Vent 
75. Paſch. 22 Car. B. R. Anon. : 
9. All Certioraries though directed to divers Fuſtices, may be returned 
one, and ſo is the uſual Practice; Per Aſtry. Cumb. 25. Trin. 2 Jac 

. R Anon. | | | 
Mod. 149. 10. Where a Certiorari iſſues to Faſtices of Peace to return an Order, 


ll 7W.3- they can only return it in hæc Verba, and whatever they return more 
i | th 
3 he King. Court can take no Notice of. 2 Salk. 493. pl. 59. The Inhabitants of 


bitants of Weſton Rivers v. St. Peters in Marlborough. 

Wootton | 

Rivers, S. C. — 2 Hawk. Pl. C. 295. cap. 27. S. 15. ſays that whatſoever Matters are put into the Re- 
turn of a Certiorari by Way of Explanation or otherwiſe, beſides thoſe which are expreſsly ordered to 
be certified, are put in without any Warrant or Authority, and conſequently ſhall be no more re- 
garded by the Court above, than if they had been wholly omitted. 


11. Certiorari returned by Clerk of the Peace was held ill, he not 
being the Perſon to whom the Certiorari was directed; bur it ſhould 
have been returned by 2 Juſtices, 2 Salk. 479. pl. 27. Trin. 7 W. z. 
B. R. Aſhley's Caſe. | 


(L) Variance and the Effect thereof, and falſe Returns, 


Br. Vari- 1, F"\Ertiorari to remove the Indictment of Stealing 2 Horſes, and the 
_— Indi ment of one Horſe only was certify'd in Chancery, and ſent 
Br. Certio. into B. R. and for the Variance between the Writ and the Indictment, 
rari, pl. ( they would not Arraign the Priſoner, but he went Sine die; for they had 
cites S. C. no Warrant &c. Br. Corone, pl. 69. cites 3 All. 3. 
| 2. In Aſſiſe the Record was removed by Certiorari and Mittimus be- 
fore the Juſtices of B. R. and there was a Variance between the Writ 
of Certiorari, and the Record and Mittimus; for the one was H. Grene 
Juſtice, ſcilicet, the Record, and the Writ was H. de Grene, and fo Sur- 
3 e by the Word [de] and therefore the Juſtices would nor proceed, 
r. Variance, pl. 51. cites 28 Af. 52. 
3. A Certiorari was to remove a Record cujuſdam Inquiſitionis capt 
Sc. in Curia noſtra &c. but the Record being in the Time of the former 
King, the Court held the Writ ill, and that the Record 15 not well re- 
mou d. D. 206. b. pl. 12. Mich. 3 & 4 Eliz. Anon. 
4. A Certiorari was to remove an Indictment of forcible Entry, but 
the Return to it was a Peaceable Entry and a Forcible Detainer ; ſo that 
there being no ſuch Indictment before them as the Certiorari mentions, 
it was inſiſted that it was no Contempt in the Juſtices not to make any 
Return. Bur per Cur. it is the uſual Courſe of the Court to make Cer- 
tioraries in this Form, and therefore this is no Excuſe. Sty. 89. Hill. 
23 Car. Chambers v. Floyd. . EL 3 
F 7 Upon a Certiorari brought to remove an Indictment for Barrett) 
in Middleſex, 2 or 3 Lines of the Indili ment were left out. It was agree 
that if this Indictment had been certified out of London, it might be 
amended on Motion by the Original, becaufe by their Charter they cer- 
tify only Tenorem Recordi, fo that the Record itſelf ſtill remains with 
them, and the Court way amend by ir; but ir cannot be amended in 
| any other County, becauſe the Law fuppoſes the Record itſelf to be 
removed, and ſo there is nothing remaining for chem to amend it by. 
Sid. 155. pl. 5. Mich. 15 Car. 2. B. R. The King v. Alcock. 
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- Certiorari was directed to a Fuftice of Cheſter, or his Deputy, Sid. 6a = 
0d ir was returned and ſubſcribed by Lach A hs * Fuftice. 1 Pz 4 . 64, pl. 


iected that the Return was ill, it not being by the fame Perſon ; and = Court 
after divers Motions the Court held it good. Lev. 30. Mich. 15 Car. 2. 0 | 


B. R. Barrow v. Hewitt, N 


a 3 8 ; cauſe the 
Direction of the Writ implies the Superior, inaſmuch as it mentions the Deputy; and the Statute of 
H 8. cap. - tiles him the * Juſtices and (High) and (Chief) are all one, and the Court will 
not intend that there is another Juſtice beſide him who made the Return; and Judgment Niſi &c.— 
Keb 165. pl. 120. Mich. 13 Car. 2. B. R. the S. C. adjornatur.— Ibid. 184. pl. 168. S. C. adjudg'd 
for the Plaintiff, -Ibid. 210. pl. 13. Hill; 13 Car. 2. S. C. but S. P. does not appear. | 

& where a Certiorari was directed to the Juſtices of Bly, and was returned by ſuch a one Chief Fuſ- 
tice of Ely, the ſame was _—_— good ; Lev, 50. in Caſu ſupra, cites it as lately adjudged in the Caſe 
of Harriſon v. Munford. id. 64. Cites it as the Caſe of Harriſon v Morthen, and held good there, 
Keb. 187 cites it as the Caſe of Harriſon v. Morpeth, in C. B. 1654. 

It ſeems that this, according to Keb. 184, ſhould be 2 & 3 E. 6. cap. 28. 


9. A Certiorati was to remove an Order againſt T. S. concerning F- + Mod. 99. 
reign Salt, which being removed, appeared to be an Order touching Mich, I 
Salt, without the Word (Foreign.) It was held that for this Cauſe it — 7 *. 
was not nts there being no ſuch Order. 1 Salk. 145. pl. 4. Mich. ery das * 
g W. 3. B. R. Anon. | 


be S. C. not- 

; . withſtanding 

the Difference of the Year, and held accordingly ; for a ſpecial Certiorari cannot remove general Or- 
ders, tho a general Certiorari will remove ſpecial ones. | 


8. When a Preſentment in a Leet is removed by Certiorari, the Sil 
51251 Court muſt be ſet out exactly; but there needs no ſuch Nicety in 
leading; per Holt Ch. J. 11 Mod. 228. Trin. 9 Ann. B. R. in Caſe 

of the Queen v. Jennings. * 


_ - 4 


(M) Return. What is a Bad Return, and what No 


Return. 


1. FErtiorari to remove Indiftments was returned, that at the Se ons 
held at C. before T. B. and other Fuſtices, to preſerve the Peace of 
the Ming in the fame County, and did not ſay Ad diverſas Felon &c. ac- 
cording to their Commiſſion; and ir ſeems there that the Party ſhall not 
be arraigned of the Felony ſpecified in the Inditment in B. R. becauſe 
it is not well removed tor the Cauſe aforeſaid ; arid by ſome, no Record 
ts before Juſtices of the Peace &c. becauſe tis removed. Quzre there- 
of; Quere before whom the Record remains, becauſe it is doubted. 
Br. Indietment, pl. 32. cites 12 H. J. 25. . 
2. — to the County Palatine of Cheſter. They returned that 
they had Furiſdiction of the Cauſe, and that therefore they are not to certify 
#. It was objected that this Return was too general; for they have 
not ſhew'd any Cauſe why they ſhould have Juriſdiction. . Roll Ch. J. 
ordered them to ſhew Cauſe why they ſhould not make a better Return. 
Sty. 155. Hill. 1650. Allen's Caſe. 
3. Indictment upon the Statute 5 Eliz. for exerciſing a Trade in a Comb, 262. 
ough, not being bound Apprentice to it ; and upon a Certiorari to re- S. C. Ex- 


move it into B. R. the Mayor made this Return, viz. Humillime certi- = mes 


Jequens eft vera, viz. 2 prædict. Berry did exerciſe &c. omitting the n kilo. 
-lauſe Furatores pro Domino Rege præſentant quod (ic. The firſt Excep- cal Recital, 
uon was, that Balla ſequens eſt _ naught ; ſed non allocatur, as KG * J. 

4 that 
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allow the that Part of the Return. ad Exception was, that there is no Bill at 
Excepties ; all; for *cis not ſaid that it was preſented by the Fury. Sed per Curiam 
1 this is no Return to the Certiorari; tor the Writ commands to rety;;, 
onght to be- an Indictment, but this is none, thereſore they could not quaſh it; nei. 
gin — 8 ther would they ſuffer this Return to be filed, becauſe it was inſufficient 

0 dude wherefore the Mayor was ordered to amend the Return. Et per Cyr 
A " Return 3 od humillime certifico, is not good. Carth. 223, Paſch. 4W. 
tum ſuum & M. in B. R. The King v. Berry. 

æſentant 

= it is a neceſſary Part thereof; But Holt Ch. J. faid it may be either Way, and that this i; well 
enough, and tantamount. The Reporter adds a Quære. 


4. A Certiorari iſſued to remove a Con viction for Deer-ſtealing, and the 
Fuſftices returned 2 Affidavits, and a Warrant to diſtrain; and this Return 
was quaſhed as inipertect. 1 Salk. 146. pl. 8. Trin. 12 W. 3. B. R. 
The King v. Levermore. 

5. On a Certiorari to remove an Order, the Return was Cujus quiden 
tenor ſequitur in hæc Verba, and not qui quidem Ordo ſequitur in hec Ver- 
ba, and it was quaſhed for that Reaſon. 1 Salk. 147. pl. 10. Paſch. 1 
Ann. B. R. The Queen v. St. Mary's Pariſh in the Deviſes. 

6. Certlorari to remove a Cwdfs I ſelling Cyder without paying the 
Duty on the late Statute, and the Juſtice made the Return in Englijh ; 
and upon a Motion to 11 it, it was allow'd to be good, 1 Salk, 149. 
pl. 16. Mich, 2 Ann. B. R. Anon, 


| 
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(N) Procedendo. In what Caſes. 


B. R. and all except one were put into the Cuſtody of the Mar- 
ſhal, and this one was remanded, becauſe Appeal was taken againſt him at 
NM. before the Certiorari, to which he pleaded Nut Guilty, and Proceſs of 
Diſtreſs awarded againſt the 7 ury, and therefore he was remanded to 
Newgate, becauſe the Appeal ſhall not be diſcontinued, Br. Corone, 
pl. 161. cites 16 E. 4. 5. 

2. A Certiorari was granted out of this Court to remove certain Indiũ- 
ments of forcible Entries, whereas in Truth there was no Indictment of forci- 
ble Entry found againſt the Party. Upon this a Superſedeas was pray'd 
to ſuperſede the Certiorari. Per Roll J. this Certiorari was gotten #) 
way of Prevention for what might be done; but order'd a Procedendo to 
the A to proceed, notwithſtanding the Certiorari. Sty. 127. Trin. 

r. B. R. Anon. 
2 Hawk. Pl. 3. After Certiorari returned and filed, no Procedendo can go; per 
G 0p Cur. 6 Mod. 43. Mich. 2 Ann. Anon. | 


ſays that it ſeems ſo by the Common Law. And ibid, iv Marg, ſays it was a ig B. R. Hill. 6 
Gro. The King v. Whitlow. | ap, 13) greed 


x. Pas” were removed with their Indiftments by Certiorari into 


(0) The 
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0) The Effect of a Certiorari. And Proceedings &c. 


after. 


I. X FT ER an Indii#ment upon the Stat. 8 H. 6. before the Fuſtices of Cro. E. 915. 
Peace in Eſſex, they awarded Reſtitution; but before it was made pl. N = 
there was a Certiorari delivered to the Cuſtos 1 but he would not d An 


t ti t11ts tion after the 
or read it till after Reſtitution was made; and yet the Judges ſeem'd 5 


clear that the Reſtitution was well awarded and made. And a Diverſity was held 
was taken between an Af Fudicial and Miniſterial ; the Att of the Juſtices v, becauſe 


of Peace is injudicial, and their Negligence in not ſending a Superſe- o_ — "by 


deas ſhall not prejudice; but where a Miniſter receives a Countermand, verse there- 
As if the Sheriff be ſuperſeded, this is a Diſcharge of the Authority by cloſed, 
which he had before; and if Juſtices af Peace receive a Certiorari, what- it being an 


ever they do afterwards is without Warrant; but all which the Sheriff 2 = 
does after, upon the Warrant before, is not erroneous ; and yet their them, viz. 
Negligence is puniſhable by Attachment, as a Contempt. Mo. 677. pl. Ulterius 
921. cites Hill. 45 Eliz. B. R. Fitz williams's Caſe. terminari 
; : coram Vobis 

nolumus, and ſo every Act done by their Authority after its Delivery is void. Yelv. 32. S. C. 
and Re- reſtitution was granted upon rent Deliberation, and the Cuſtos Rotulorum was much check'd 

the Court for a Miſdemeanor.— Hawk. PI. C. 154. cap. 64. S. 61. ſays it is certain that a Certiorari 
from B. R. is a Superſedeas to ſuch Reſtitution; for every ſuch Certiorari has theſe Words, Coram 
nobis Terminari volumus & non alibi, and conſequently it wholly cloſes the Hands of the Juſtices of 
Peace, and avoids any Reſtitution which is executed after the Teſte ; but does not bring the Juſtices of 
Peace &c. into a Contempt, unleſs they proceed after the Delivering thereof. 


2. If a Certiorari be directed to Fu/tices of Peace to remove an Indict- A Certiorari 


ment found before them, they cannct proceed, alt ho theRecord is not remov'd. * ogra 
The 21 Fac. 1. cap. 8. does not extend to Indictments of Felony, but only Dey 2 c 


to lefſer Acts againſt the Peace, as Riots, Treſpaſs, Forcible Entry, and turn is paſt, 
the like, they 12 proceed in theſe Caſes, notwithſtanding ſuch Certiorari, if is a Superſe- 
7 


le that ſuzs out ſuch Certiorari does not enter into a Recognizance with Sure- aca 0 
ties to proſecute it with Effect, and to pay Coſts ro him againſt whom upon - 9, MY 


the Treſpaſs was committed, it the Defendant does nor prevail. Jenk. dictment; 
181, pl. 64. for there are 
R | expreſs 
Words for the Stay thereof, viz. Eo quod Rex non vult Feloniam illam terminari alibi quam coram ſe- 
Kc. D. 245. a. pl. 63. Mich. 78 8 Eliz. 2 Hawk. Pl. C. 293. cap. 27. S. 64. S. P. and ſays, 
t the Proceeding after is erroneous, wb, gras. the Party who proſecuted it never make any 
other Suit to have the Record certified, but only by cauſing the Certiorari to be delivered. 


3. After a Certiorari brought and Tender of ſufficient Sureties, accord- 2 Hale's Hiſt. 
ing to the Statute, all the Proceedings of the Juſtices of Peace are coram 22 
non Judice; Reſolv'd. Mar. 27. pl. 63. Trin. 15 Car. Anon. | Gig S. P re 
4 If an Indictment is removed by Certiorari, and 0 Bail is put in, ſolved, and 
you may proceed below without any Procedendo; Per Roll Ch. J. Scy. ſeems to be 
321. Hill. 1651. B. R. Anon. | | 8. C. 

3. A Certiorari is no Superſedeas if it be not delivered before the Return Keb 944. 


f 14 
is expired, - 2 Hawk. Pl. C. 294. cap. 27. S. 64. | | p * 


Car. 2. B. R. the King v. Rhodes. 


6. Whether a Recognizance for the Good Behaviour be ſuperſeded by 
Certiorari. See 2 Hawk. Pl. C. cap. 27. S. 65. 


J. All Proceedings after a  Certiorari allowed are erroneous ; Per Cur. : 5 
1 Salk, 148, 149. PL. 13. Hill, x Ann. B. R. Crols v. Smith. 278 2 
"4 * S8 . P. ſays it is agreed by all the Books 


8. Cer- 
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S.P.6 Mod. g. Certiorari to remove Indictments is no Superſedeas by 5& 6 my & 
33; -g x4 M. cap. 11. unleſs Recognizance be entred into in 20 I. 2 Salk. 56 
Anon. pl. 3. Paſch 1 Ann. B. R. the Queen v. Ewer. * 


Anon. 


1 Salk, 147. 9. After a Warrant iſſued out upon the Act againſt Deer-ſtealing 20 %. 
pl. 12. _—_ by Diſtreſs, a Certiorari was brought, and the Record thereby re- 
1 Ano. B. K. moyed up in B. R. but that could not hinder the Execution. 6 Mod 83. 


. Nn. Mich. 2 Ann, B. R. in Caſe of Morley v. Staker. 
S. C. held 
per Cur. accordingly. 


1 Salk. 147. 10. If the Warrant was made returnable before the Fuſtices of Peace, tho! 
the Queen v. the Record of Conviction be after moved into B. R. by Certiorar; yet 
Naſh, S. C. they may call the Conſtable to account upon the Warrant; but if the WIr. 
rant was not made returnable, the Officer is not bound to return it. 6 
Mod 83. Mich. 2 Ann. B. R. in Caſe of Morley v. Staker. 
1 Salk. 1479. 11. If before Certiorari Execution be done in Part, notwithſtandin 
the A the Certiorari the Officer may go on with it. 6 Mod. 83. Mich. 2 Ann 
Nath, CB. R. in Caſe of Morley v. Staker. 
2 Hawk. Pl. 712. On Certiorari to remove all [nqui/ttions of ForcibleEntries made upon 
C. e. S. the Juſtices returned an Inqui/ition of an Entry made by B. upon J. & 
hk 2 the and now Afidavits were offered to give the Court Satisfaction, that the 
Perſon to only J 1 before the Fuſtices was an Inquiſition of a Force by A. and 
whom a Cer- phat the Precept was to ſummon a Fury to inquire of a Force againſt F. I by 
7 — 4 A. and there they inquired of no other Force. The Court would hear no 
1 6 Affidavits againſt the Return (which is Matter of Record) in order to 
Return to it make Reſtitution, but we may in order to have an Information filed 


he pleaſes, againſt the Juſtice for this Abuſe. 6 Mod. go. Hill. 2 Ann. B. R. Co- 
and the rs Caſe. 

Court will P© 5 ws » : 

nor ſtop the filing of it on Afſidavits of its Falſity, except only where the Publick Good requires it, (as in 
Caſe of the Commiſſioners of Sewers) or for ſome other ſpecial Reaſon ; but regularly the only Reme- 
dy. againſt ſuch a falſe Return, is an Action on the Caſe at the Suit of the Party injured by it, and an 


Information &c. at the Suit of the King. 


13. If the Party, that removes Indictment, does not enter into Recqni- 
zance to try it next Aſſiſes, or Term, or the Sitting within the Term, 
the Certiorari is no Superſedeas ; and Failure of Trying is a Forfeiture of 
Recognizance, after which they will not hear a Motion in Arreſt of 

| Judgment. 6 Mod. 43. Mich. 2 Ann. B. R. 

2 Salk. 653: 14. The Court made it a Rule, that the Deſendant ſhall never carry to 
pl.33. 8 rial an Indictment removed in B. R. by the Proſecutor, without Leave 
Rate. of the Court. 6 Mod. 245. Mich. 3 Ann. B. R. in Caſe of the Queen 
ME v. Sir Jacob Banks. 

2 Ld. Raym. 15. An Order was made againſt A. and the Certiorari was to remove all 
Rep: 1199. Orders again/t A. and B. The Court held, that this ſhall not remove the 


| OE. C Order agamſ A. alone, but it ought to be to remove all Orders againſt 


and the Cer- A. and B. or either of them. 1 Salk. x51. pl. 21. Mich. 4 Ann. B. R 
tiorari was the Queen v. Barnes. | | 
2 16. If there be a Forcible Detainer, and an Inquiſition taken, and 
Gem. then a Certiorarito remove the Ingui/itioh, and then there is 4 new Forcib! 
| Detainer, the Juſtices may, notwithſtanding the Certiorari, record the 
Force ; bur they cannot proceed to award Reſtitution ; So if after the 
Inquiſition, and before the Certiorari, there had been a Forcible De- 


tainer, the Juſtices might have recorded the Force, but all Proceedings 


upon ſuch Inquiſition are ftopp'd. 1 Salk. 151. pl. 22. Paſch. 5 Ann. 
BR. Kneller's Caſe... 45 5 ? 8 
17. A Conviction was ap View of 3 Juſtices of a forcible Detainer ; 
if a Certiorari comes to them, yet they may proveed to ſet 4 Fine and com- 
pleat their Judgment, and it will be no Contempt; bur the Juſtices hav- 
ing committed the beſendants to Goal to lie there till they ſhould "pay 
| 2 


Serra ee S. . 


-- 


and grant a Procedendo as ſha 
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r 


a Fine to the King, and no Fine bein ſet, the Conviction was held 
naught and quaſhed, and Defendants diſcharged. 2 Ld. Raym. Rep. 
1514. Hill. 1 Geo. 2. The King v. Elwell & al. 


19 ae 4 4 


8 P . 


(P) Coſts. In what Caſes. 


1. 386. S M. IF the Defendant procuring ſuch Certiorari be con- 
ee. victed, B. R. ſhall give reaſonable Cofts to the 
Proſerutor, if he be the Party injured, or if he be a Fuſtice of Peace, Mayor, 
Conftable.or other Civil Officer, who proſecuted upon any Fatt committed that 
concerned him, or them, as Officers to proſecute or preſent. | 

2. And Cofts ſhall be taxed according to the Conrſe of the ſaid Court, and 

the Proſecutor, for Recovery of the ſaid Cofts, ſpall within 10 Days after 

Demand and Refuſal of the Payment of them upon Oath have an Attac h- 

went granted againſt the Defendant by the ſaid Court for his Contempt; and 

the Rec nixance Hall not be diſcharged till ſuch Cofts are paid. | 

3. No more Co/s ſhall be taxed npon a Certiorari, than the Proſecutor 2 Hawk. Pl. 
has been at /ince the Certiorari, and upon it; and the Maſter is not to C. 292. cap. 
coalider the Coſts below. 1 Salk. 55. pl. 5. Paſch. 1 Ann. B. R. The 27;S 56. 
Queen v. Sumers. | : EE”? 
4. In Scire Facias upon a Recognizance removed by Certiorari, and 

upon Oyer entered in hæc Verba, the Condition * the Recognizance re- 

cited in the Scire Facias was, that the 1 ant ſhould give Notice of 

Trial, Proſecutori Et ej us Clerico, whereas the Recognizance itſelf was 
Proſecutori Aut ejus Clerico; and per Curiam, this is a Variance and 

juite different; ſo the Defendant had Judgment. 3 Salk. 369. pl. . 

Aach. 1 Ann. B. R. The Queen v. Ewer. | 

+ If an Indictment be removed by Certiorari from the Seſſions into B. 

R. and the Defendant is convicted, the Proſecutor is intitled to his 

Coſts by the Statute; Arg. 10 Mod. 193. Mich, 12 Ann. B. R. 


_ * 
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(Q) Of the Proceedings of the Superior or Inferior 
Court after Certiorari iſſued. if 


1. DReſentments in Courts may be removed into Chancery, and be ſent Br. Preſent- 
- 4 thence into B. R. and the Proceſs ſhall be made to amend the Mu- 1 10. 
ſance, or to repair the Bridge &c. Quod nota, and this it ſeems by Gy 
tiorari and Mittimus. Br. Certiorari, pl. 7. cites 38 Aff. 15 2 
2. Where Orders of Commiſſioners of Sewers are removed into B. R. by Sed per Cur. 
Certiorari, the Court does noi file them, but hear Counſel upon the Matter * 4 Ann. 
of them before filing ; for if they are good, the Court mutt I erp a Pro- will Gle 


cedendo, which they cannot do after they are filed. 1 Salk. 145. pl. 6. them in any 


Hill 11 W. 3. B. R. Anon. AQAuſe where 
| Sn Niere | Wt? | no apparant 

Danger is likely to enſuc by the Delay. Cited 1 Salk, 145. in pl. 6 ———— There is a 

Rule in the Court of B. R. that no Order of Commiſſioners of Sewers ought to be filed without Nc- 


nee given to the Parties concerned. Alſo it it every Day's Practice of that Court, before it will ſuf- 

ter t Return of a Certiorari for the Removal of the Orders of ſuch Commiſſioners to be filed, to hear 

davits concerning the Facts whereon they are grounded; and if the Matter ſhall ſtill appear doubt- 

ful, to direct the Trial of fei ed Iſſues, and either to file the Return, or ſuperſede the Certiorari, 

q No ar to be moſt reaſonable for the Trial of ſuch Iſſues, and to give 

90 r * Proſebutor ot the Certiorari, if it appear to have been groundlefs. © 2 Hawk. Pl. C. 
= — 146 v6 $4 2:5; v 4 83 LA © 2 L RED 3. If 


. 
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_ Certiorari. 
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3. If Certiorati' goes to remove « Record, the Judge below is nor; 
Comempt for Proceeding ot! the Record till Service of the Writ; but 4 


Proceedings upon it after the Certiorati teſted are void; Per Cur. 12 Mod. 


384. Paſch. 12 W. 3. Anon. : 

4 Twas moved tor an Attachment againſt an Officer for executing 
by Dittreſs an Order of Juſtices, for /evying of Money for Repair of ; 
Bridge, after the Order was removed by Certiorari; Per Holt Ch, ] 
there never is any formal Allowance of 4 Cerriorari below; but to bring 
one in Contempt, the Diſtreſs muſt be after the Certiorari preſented bela 
and if a Warrant were delivered before that Time, the Way had been upon 

roducing the Cerriorari, to get a Superſedeas of it, and deliver ir to the 

cer, of elſè he catinot be in Contempt. 12 Mod. 499. Paſch. 13 W. 


Anon. 
. 5. Per Holt Ch. J. It ſhould be a Rule for the Future, that on moy. 
ing Indifments here by Certiorari, we ſhould not hear Motion in Arreſ 
ot Judgment till Defendant's Appearance. Mod. 39. Trin. 1 Ann. B. R. 

non. 
6. When one removes an Indicf ment by Certiorari, he 0g hi to apfec- 
above the Term it comes in, or elſe he forfeits his Recognizance that he 
enters into for trying it; but ſuch Appearance need nor be in Perſon, 
bur by his Clerk, and without it he cannot have a Copy of the India. 
ment to quaſh it. 6 Mod. 220, Mich, 3 Ann. B. R. Anon. 

J. The Defendant Was iadifed at the Seffions for a Nuſance, and plated 


Not Guilty ; and after Iſſue Joined, he obtained a Certiorari to remove the In- 


dic ment into this Court, and then demarred to it; and now the Proſecu- 
tor moved for a Rule, that the Clerk of the Peace might return the De- 
fendant's Plea in the Court below, in order to hinder his pleading De 
Novo ; On the Contrary was cited Carth. 6. The King v. Baker, that 
in ſuch Caſe the Party is always admitted to waive the Iffue below, and 
go to Trial upon Iſſue joined in this Court, The Court inclined that 
the Defendant ſhould abide by his former Plea ; but ir being a Matter 
of Practice, it was referred to the Clerk of the Crown, who after re- 
ported, that upon Certioraries to remove Indiftments, the Practice is 
not to return the Plea below, unleſs a Verdict had been given. Mich. 11 


Geo. 2. The King v. C ter. 7 
103g. Bat e A- =” ———_— ——_— 
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(R) Bills in Chancery and Proceedings thereon. 


1. DICH was Plaintiff upon a Certiorari Bill 70 remove 4 Cauſe out of 

IN. the Mayor's Court, bis Witneſſes being our of that Fariſdittion, and 
the Bill here was for an Account touching othet Matters. Witneffes 
being examined, the Defendant moved for « Procedendo, and inſiſted 
upon it; for that if the Cauſe ſhould be heart here, he could not be 1e. 
lieved, not having any Bill here, ke being here bur Defendanr, rhough 
Plainriff in the Mayor's Court. The Plaintiff's Counſel inſiſted that no 
Procedendo ought to be; for that this Bill cuaininx other Matters could 
not be determined upon the Bill in the Mayor's Court, and that the Bill 
could not be divided; and that the Plaintiff in the Mayor's Court, 
might file his Bill in the Mayor's Court, in this Court, and direct it to 
the Chancellor, and have the ſame Remedy here as he could there. Or- 


dered that the Cauſe ſtand to be heard on the Bill in this Court; and at- 


ter hearing rhe Cauſe was diſmiſſed out of this Court. Chan. Caſes, 


31. Mich. 15 Car. 2. Rich v. Faquis. 


2. Plainciff brought a Certiorari Bill ; the Defendant pleaded a Der 


in the Mayor's Court, and an Inrolement, which was ſaid co be only = 
| nuncial, 


"Ber more of Certiorari in General, ſee Aﬀiſe, Habeag Edrpiis; Re 


* * WoW. ym bots: fo wn. # W 


| nanara, come before and pay the Andasages and the Damages, 


— Ur 
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voncial 3 and it was referred to a Maſter to certify whether it was before 
the Bill. 3 Chan. Rep. 66. * July, 1671. Cook v. Delabere. 

4,4 Certiorari was not allow'd to remove Proceedings by Engliſh Bill 
in the Lord Mayor's Court into Chancery, and fo a Demurrer held good, 
and a Procedendo ordered &c. 2 Chan. Rep. 108. 24 Car. 2. Sowton 


, Cutler, | | | 
\ 4 A Bil) was brought in the Lord Mayor's Court, upon an Agreement to 
take a Leaſe of 4 Houſe in Milk-ffreet Market. The Detendant there an- 
fwered, that he was only a Truſtee for Allen, who promiſed to indem- 
ity bim; and in the Name of the {aid Allen he brought a Certiorari- 
fi but a Procedendo was decreed. Fin. Rep. 224. Trin. 2) Car. 2. 


v. Allen. . ap 
=" Certiorari- Bill may be brought to remove a Canſe out of a Coart of 
Equity in a Connty- Palatine into Chancery; by Ld. Keeper. Vern. 178. 
1ho. Trin. 1683. Portington v. Tarbock. | | 

6. Two Plaintifts' here ſue for Lands in the County-Palatine of Dur- 
ham. Ons of them lives in Middleſex, and the other is an old infirm Man, 
and dat able to follow the Suit; therefore a Certiorari was granted to the 
Chancellor of Durham, to certify the A dependio before him 
into this Court. Curs. Canc. 454. cites Chan. Rep. 62. {bur ir is miſ- 
. If on a Certiorari-Bill the Cauſe is brought on to Hearing, the 

wrt, it they think fir, may make a Decree, or ſend it back to the Mayor's 
Ou to be determined there; and ſometimes the Court ſends it back after 
Publication paſs'd, and a Subpœna ſerved to hear Judgmeat, and before 
7 ng 2 Vern. 491. pl. 443. Hill. 1504. Stephenſon v. Houlditch 


cord, Sewers, Superſedeas, and other Proper Titles. 


Ceſſa vit. 


— eee ee een eee 
* * * — 


. yo 


(A) By Statute. And of one where it ſhall be of 
=o another, 
l. G E. 1. cap. 4. TF2 Man lets his Land to Farm, of to fu Eftovers in pot the Ex- 
Gong Meat or in Cloth, amounting to the tb Part of the poſition of 
why Value of the Lan; and be, which holdeth the Land ſo charged, Tetrarh ele S- 
i tle freſh, fo thitt the Party cas find tv Diſtreſs thers by the Spare of 2 br 4 met fee 
Teays #0 compel the Farmer to render, of to do as it containeth in the Writin# Dividoas 
2 Leaſe; 2, It is etabliſhed that, the 2 Years being paſt, the Laſſer ſhall under his 
n to timand the Land in Demean by a Writ, which he foall Head. 
ole of th# Chantery. 34ly, And if be agafiſs whom the Land is . 


Ml, ar it contaiteth in the Writing of bis Leaſe, be ſhall kiep the Land. 


40 pos Surety (ſuch as the Court ſpall think ſuffctem ) to pay from hinge» 
& | 44 © 
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4, And if he tarry until it be recovered by Fudgment, he ſhall be barg 
or ever. 1 5 
2. Weftm. 2. 13 E. 1. cap. 21. Whereas in a Statute made at Glouceſter 
cap. 4. it is contained, that if any leaſe his Lands to another to pay the Value 
of the 4th Part of the Land, or more, the Leſſor or his Heir, after the Pay- 
ment hath ceaſed by 2 Nears, ſhall have an Action to demand the Land fo 
leaſed in Demean. adh, In like Manner is agreed, that if any with-hi11 
from his Lord his dus and accuftomed Service by 2 Tears, the Lord ſhall have 
an Action to demand the Land in Demean by ſuch a Writ. zah, Precipe 
A. quod juſte Ec. reddat B. tale Tenementum 14 A. de eo tenuit per tale 
Servitium, & quod ad prædictum B. reverti debet eo quod prædidtus 4 is 
faciendo preditfum ſervitium per biennium Ceſſavit, ut dicitur. 2, Aud 
not only in this Caſe, but alſo in the Caſe whereof mention is mage in the 
ſaid Statute of Gloucefter, Writs of Entry fpall be made for the Heir of the 
Demandant againſt the Heir of the Tenant, and againſt them to whon; ſuch 
Land ſhall be alien'u. | 
3. If there be Lord, Meſne, and Tenant, and the Tenant ceaſes for 2 
Years, the Lord ſhall have a Czſavit againſt the Tenant Paravail, ſug. 
ping that the Meſne in doing his Services per Biennium jam Ceſſavit; tor 
2 er of the Tenant is a Ceſſer as to all the Meſnes; Per Fitzherbert and 
diverſe Serjeants, and ſeveral e contra; and it ſeems that it cannot be 
Law; for then the Act of the Tenant ſhall . the Meſne of his 
Meſnalty. Br. Ceſſavit, pl. 1. cites 2) H. 8. 28. 
4. If an Abbot loſes by Ceſſavit, this ſpall bind his Succeſſor. Br. Ceſſa- 
vit, pl. 34. cites Doct. & Stud. Lib. 2. Fol. 8. | 
* The ſame Law ſeems to be of a Biſpop, and Parſon of a Church, 
FM 1 
6. But if Baron and Feme, ſeiſed in Fure Uxoris, loſe by Ceſſavit, it 
ſhall bind the Feme. Ibid, 5 | 


(B) Lies of what. 


Kelw.105. 1. TF Lands held lie in ſeveral Counties, the Lord may diftrain ; but 
pl. 18, contra. Aſſiſe nor Ceſſavit does not lie; per Hill J. Br. Ceſſavit, pl. 21. 
cites 18 Aſſ. 1. | | : 

Br. Quare 2, Ceſſavit lies of an Advowſon ; for this lies in Tenure, and fo it 
dit, pl. is adjudged about 22 E. 4.” Per Vaviſor & Davers. But it does not lie 

* 94 [43] in Tenure; per Townſend & Brian. Br. Ceſſavit, pl. 22. cites 5 H. 


42 E. 3. 15. 


that Ceſſavit 7. 37. 3 3 
lies of Adw. 


vowſon; but Brooke ſays Quære inde; for it ſeems that Frecige quod reddat does not lic of it, but 
Writ of Right, Darren Preſentment, or Qua. Impedit 2 Inf. 297. ſays it is holden that a Ceſ- 
ſavit does lic of an Advowſon, and yet it 1s not in Demeſne; and Overt, and Sufficient to his Diſtreß, 
cannot be pleaded. 

Br. Ceſſavit, pl. 6. cites 43 E. 3. 15. 8 F. uM T9; 


There muſt 3. Ceſſavit, that the Tenant held of the Plaintiff by Homage, Feally, 
BL Tenure Suit of "Court and Rent, and that in doing the Services: aforeſaid per 
Feoffor and * ceſſavit, and ſo the Writ the Count is in Doing Ser- 
tha Feoſſee vices, and yet Ceſſavit does not lie of . nor of Fealty, % of, | 
in Fee- : Things Annual, viz. of Rent, and of Suit of Court, well; per tot. Cui. 
1 for Quod nota. And the Defendant ſaid that he held by Fealty and the Ren 
lies © only, abſque hoc that he held by Homage, Fealty, Suit of Court, and ite. 
aReſerva- Rent Modo & Forma; and as to this Rent, the Land was always open 10 4 | 
tion with- Diſtreſs. And per Prifor, if the. Lord has no Court the Tenant wag. 
7 >» 1 3 


out ſuch a | 


i 
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a. 


oe it; and Littleton, he cannot Zraverſe the Tenure by Homage in Tenure. 2 
wy Action; for Ceſfavit does not lie of Homage. Bur ver brite clear- i te 
Iv; he may traverſe the Homage as above; for if he takes it only by was 1 
oteſtation, and the Plea is found againſt him, the Proteſtation thall judged in 
not ſerve. Br. Ceſſavit, pl. 2. cites 33 H. 6. 44, 45. 11 E. 2. 

4 Ceſſavit does not lie of Homage and Fealty ; for thoſe are not an- 2 Ing. 296. 
aa), and yet the Count is that he holds by Homage, Fealty, 10s. Rent, S. F. 
and Suit of Court, and that in doing the Services aforeſaid per Bien- 
nium jam ceſſavit; tor there 1s no other Form; but the Ceſſer ſhall be in- 
tended of the Rent and Suit which are annual, and not of Homage and 
Fealry. Br. Ceſſavit, pl. 23. cites 6 H. q. J. 

5. Ceſſavit lies of Suit of Court, Br. Ceſſavit, pl. 35. cites F. N. B. 

209. 


r E 


(C) For whom it lies. 


i. JP Enant in Dower, or for Life, of a Seigniory, ſhall have Ceſſavit if 
| T the Tenant ceaſes &c. Br. Ceſſavit, pl. 29. cites 32 E. 1. and 

E. 3. 15. 
* it = Ceparceners are Lords, and the Tenant ceaſes, and the one Co- 2 Inſt. zoe. 
parcener dies, the other ſhall not have Ceſſavit; for it was given to him S. F. and _ 
and to another who is dead; and hence it appeats, that the Heir ſhall IB 
nor have Ceflavir of Ceſſer in the Time of his Anceſtors. Bt. Ceſſavit, pl. F. N. E 2% 
29. Cites 33 E. 3. | 8 


6 cites S. C. 
by Wilby. 8 Rep. 118. a: cites S. C and Pl. C. 110. a. and ſays the Reaſon is, that the Tenant 


before Judgment may render the Arrears and Damages &c. and retain his Land, which he cannot do 


when the Heir brings Ceſſavit for the Ceſſer in his Anceſtor's Time; for the Arrears, which incurr'd 


then, do not belong to the Heir, and this being againſt common Right and Reaſon, the Common Law 
adjudges the Act ot Parliament void as to this Point. 


3. But it ſeems, that where two Fointenants are Lords, and the Tenant Br. Ceſſa- 
ceaſes, and one dies, the other ſhall have Ceſſavit; for there the whole is Lit, pl. 32. 


in the Survivor 7 the firſt Feoffor, and not by him who dy'd. Br. Ceſſavit, 8. > 
pl. 29. cites 33 E. z. 402. cites 


S. C. & S. P. 
n —n F. N. B. 209. (F) 8. P. 


4. Ceſſavic was brought againft Tenant for Life, the Remainder over in A Ceſſavit 
Tail, the Rever/ion to the Demandant, and therefore by the beſt Opinion lies * 
the Aion does not lie; for it is ſaid there, that none ſhall have Ceſſa- Fan Le. 


Vit if he has not Fee in the Seigniory, and that he may recover the Fee-/imple oo, 1d, ' 


the Tenancy ; and notwithſtanding that this Gift was made zo hold of for Life, un- 


the chief Lord, yer Ceſſavit does not lie where the Fee remains in the De- leſs the * 
nandant. Br. Ceſſavit, pl. 9. cites 45 E. 3. 27. > aro; mainder 


limited over 


. | to another 

in Fee ſo as he is Tenant to the Lord as Tenant by the Curteſy is. 2 Inſt. 295. and S. C. cited in Marg. 
ie where the Gift is made for Term of Life, the Remainder over in Fee, the Ceſſavit lies; for 
there the Lord ſhall be compelled to change Avowry ; contra where the Donor bas the Reverſion. br. 
Cellavir, pl. 9. cltes 45 E. 3. 27. | ' Bow + | 


 $ Note, it is a good Plea in Ceſſavit, that the Father of the De- 
1 gave the Land to him in Tail; Judgment fi Actio; for Ceſſa- 
1 does not lie for the Donor or his Heir againſt the Donee, ner his ſuc: 
. Cellavir, pl. 3. cites 33 H. 6. 33. 


J 


_ 6. But 


8 * 1 = 
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6. But the Lord may have Ceſſavit in the Degrees again/t the Fi 
Tail, or his Iſſue, of a Ceffer before the Gift, — 45 1 4 
S. P. as to . He who has a. Seigniory for Term of Tears, ſhall not have Ceſſavit: 
12 for but he who has a Seigniory for Term of Life may have Ceſſavit; the Di. 
Fail; 1 verſity is, inaſmuch as it is Præcipe quod reddat, which the Termor 
he in Rever- cannot have. Br, Ceſſavit, pl. 40. cites 9 H. J. 16. | 


ſion ſhall not i i 3 
have Ceſſavit egainft the Donee in Tail, or Tenant for Life; for he in Reverſion is not Dominus with 


in this Statute. 2 Inſt. 401. 


8. So of Tenant by the Curteſy. Br. Ceſſavit, pl. 29. cites Fitzh. Ceg;. 
Vit 59. 42. | 
9. It Baron and Feme are intitled to Ceſſavit in Fure Uxoris, and the 
Baron dies, the Feme ſhall have the Ceſſavit. Br. Ceſſavit, pl, zz. 
But where a 10. Donor in Tail ſhall not have Ceſſavit. Br. Ceſſavit, pl. 35. Cltes 


Man gives F. N. B. 209. 
in Tail, the - q 
Remote - the chief Lord of whom the Donor held ſhall have Ceſſavit if the Tertenant 
ceaſes. Ibid. 

In Ceſſavit brought by the Donor againft the Donee in Tail the Writ was abated. Thel. Dis 1» 
lib 11. cap. $3: of wo _ - 9  E. 3. Ceffvi 17 and that ſo agrees Mich. 28 E. z. 95. 8 by 73 

H. 6. 53. but ſays, the Writ o 2vit lies well for the Lord paramount agai 1 
= . over, and ſays ſee the ſame Books, 7 againſt the Tenant in Tail, 


11. If there be Lord, Meſne, and Tenant, and the Tenant para- 
vaile ceaſes by two Vears, the Lord ſhall have Ceſſavit againſt the Te- 
nant, and ſuppoſe that the Meſne ceaſed. 2 Inſt. 402. 
3 Bulſt. 253, 12, If the Tenant ceaſes by one Year, and the Lord grants over his Seipni- 


cites S. O. d then the Tenant ceaſe ber Ye 7 i ä 
or. 9, and th es another Tear, neither of them is Dominus 
97 heel Within this Act. 2 Inſt. 401. cites 2 Rep. 93. La. Trin. 43 Eliz. in 


is ſaid, that Bingham's Caſe. 

Tce at DIY ſite, and the one h h 

Accidents are requiſite, and the one happens in the Time of one, and the other in the Time 

in ſuch a Caſe e che one nor the other ſhall take Benefit of this, becauſe . ay 
the Time of any of them, and both are requiſite to the Conſummation of the Thing. Doderidge 
denied the Caſe of Ceſſavit in Bingham's Caſe 2 Rep. Palm. 417. Paſch. 1 Car. B. | 


(D) Againſt whom it lies: 


I. T7 E Leſſor ſhall not have Ceſſavit againſt his Leſſee for Lift 
mr . Thel. Dig. 173. lib. 11.cap. 53. S. N Mich. 7 Fo Cel- 
t. | 

2. And it does not lie againſt Tenant in Dower the Rever/jon tos Strat 
Sie 1 Dig. 173. lib. 11. cap. 53. S. za. Cites Mich. 13 E. 2. Ceſſa- 
3. Nor againſt Tenant for Life, the Rævenſſon to a Stranger. Thel. Dig. 

173. Lib. 11. cap. 53. S. 12. ck Fiir. 5E ON. p | 

4. If the Tenant infeoffs one who ceaſes, or is 4 eiſed by one who ceaſes 

in thoſe Caſes Ceſſavit lies well again/# the Feoffee or Diſſeiſor, u ithout 
other Privity, or without other Seiſin than the Seifin which was had by 

the Hands of the Feoffor or Diſſeiſee. Br. Ceſſavit, pl. 36. cites 19 . 

3. and Fitzh. Brief 249. . . 

br Ceſſavit will lie againſt Tenant of the Franktenement. Br. Ceſſavit, 

pl. 28. cites 29 E. 3. and Fitzh. Ceſſavit 33. 

6. Ceſſavit againſt 3 who made Default, and at the Grand Cape . 

dered their Law to be waged of Non-ſummons, and at the Day 2 made D 4 
fault, and the third came and ſaid tbat he was Tenant of the Whole, an 


rendered the Arrearages, & non allocatur; for they waged their. Law i 
| — ommo 


tween Jo. de S. and the Tenant. 


preſent Tenant of the Land; and cites Paſch. 39 E. 3. 17. 


DO 


g Me » 4 -” 7 * ds. WOO RT FL EY TU, Be M84 _R 22 * * 
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he 


on before, and there he cannot ſay that the others had nothing, 
and alſo he cannot tender the Arrears for all; for as well as the other 2 
may alien =o Parts, they may forfeit their Parts. Br, Ceſſavit, pl. 
cites 3. 40: | ATT” 
4 n. AM aſter he ſaid that 95 Was ſeiſea, and infeoſf d the three, and to 
the Heirs of him, by which he pray d to be received for 2 Parts, and 
was received, and found Surety of 2 Parts only; for of the third he 
may loſe 3 for he is Party, therefore of this he ſhall not find Surety. 
Quod nota. Ibid. 
8. It was ſaid that Ceſſavit lies again/# * Term of Life, the - 
Remainder over in Fee &c, Nota bene, Br. Ceſſavit, pl. 20. cites 14 
H. 6. 25. at the End. 


1 * = — - — . . — PI — 8 - "Ty aq. Sells: 2m 
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(E) Brought How. And Abatement of Writ and 
| Count, 


. F\Effavit againſt A. and B by ſeveral Præcipes, and after the Writ 
was that prædict A. and B. tenent de eo per certa Servitia & que 
ad ipſum revertere debent eo quod pred” A. & B. &c. ceſſaverunt &c. and 
rel good, not withſtanding that they Joined in Tenure and in the Ceſſer. 
Thel. Dig. 10). Lib. 10. cap. 16. S. 2. cites Mich. 20 E. 2. Brief 826. 
Ceſfavit * | 
2. In Ceſſavit againff 2 ly ſeveral Præcipes, that both hold of him per 
tefta Servicia, & quod ceſſaverunt in Common, and yet held good. Thel. 
Dig. 113. Lib. 10. cap. 23. S. 3. cites Mich. 20 E. 2. Brief 826. Mich. 
if 3. 100. and ſays fee 30 E. 3. 32. in Scire Facias accordingly. 
3. A Man counted that the Manor of D. was held of him, and that Thel Dig. 
NM. had enter'd into Part, and that the Tenant had ceaſed, where he 83. Lib. g. 
as alleged the whole Manor to be held, and that the Tenant havin Ga * 5. 
Part of the Manor had ceaſed in that Part, and yet the Writ good; and“ . 
ſo it ſeems that the Services ſhall be apportion'd upon Diſſeiſin. Br. 
Cellavit, pl. 24. cites 8 E. 3. and Vet. Nat. Brev. Tit. Ceſſavit. 
4. In Ceſſavit a Man ſhall not put Title in the Writ, as which he claims 
eſſe Jus &c. Thel. Dig. 106. Lib. 10. cap. 14. S. 10. cites Hill. 10 E. 
3. Brief 690. inaſmuch as it is given by the Statute. | 
. In Ceſſavit the Writ was L2uod reddat terram quam Fo. de F. de eo 
tenait per Servitia &c. and which to him reverti debet eo quod pred” tenens 
aun &c. and yet adjudged good, without making any Privity be- 
Thel. Dig. 105. Lib. 10. cap. 13. S. 2. 
cltes Mich. 11 E. z. Brief 477. and that ſo agrees Mich. 19 E. 3. Brief 
5 In Ceſſavit the Writ was in which he had not Entry unleſs Fa 
who held it of the Anceſtor of the Demandant &c. and ſuppoſed the Ceſſer 
in the now Tenant of the Land, without ſuppoſing the now Tenant-to be Te- 
aant to the Demandant, and yet adjudged a good Writ. Thel. Dig. 


105. Lib. 10. cap. 13. S. 3. cites Hill. 14 E. 3. Br' 269. and that fo it | 


is adjudged Hill. 48 E. 3. 4. and that the Ceiler is well ſuppoſed in the 


* 


In Ceſſavit of Land, if the Demandant diſtrains for Fealty pending 1 


the Writ, his Writ hall abate. Thel. Dig. 188. Lib. 12; cap. 23. S. 2, 1 


cites Trin. 2o E. 3. Ceſſavit 33. | 
8. If a Man brings Ceſſavit againſt N. who aliens to S. pending the 


fu, and the Demandant takes the Rent and Homage of S. and after reco- 
Leers againſt NM. there S. ſhall avoid the Recovery; tor by the Acceptance 


of 


—— 


"I" as. 
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Ceſllavit. 
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of the Rent and Homage the Writ is abated, and the Action N 


per Stone. Quære. Br. Ceſſavit, pl. 15. cites 21 E. 3. 18. 
9., And if he receives Rent or Homage pending his Writ, it ſhall abate 
Thel. Dig. 188. Lib. 12. cap. 23. S. 2. cites 21 E. 3. 23. 21 Af. 6 
Ibid. fays, 10. Ceſlavit againſt B. ſuppging that C. held the Tenements of the D.. 
ſee ſuc mandant, and that B. by two Tears had ceas d; Grene ſaid, you ſhould 
Matters M. have the Writ in the Per, and Wilby ſaid, he ſhall have it ſo, where the 


ir - 3-827 Ceſſer was beſore the Entry, and not otherwiſe. And where a Man "Yee 
ic 


14 E. 2. and my Tenant I ſhall have Ceſſavit of the Ceſſer = the Diſſei/in. Ay 

216 1.2. Gems by the Caſe, that where the Tenant ceaſes and makes Feoff ment, the 
2 M. 19 Ceſſavit ſhall be in the Per; Contra where che Feoffee ceaſes, there thall 
1 3. and 48 be no Degrees ; Fo againſt Diſſeiſor - but where the Ceſſavit ts of the C 
Ti. Brooke ſer of the Diſſeiſee before the Diſſeiſin, the Writ ſhall be in the Pot; Per 
fays, Quzre Stouf. And that it the very Tenant leaſes for Life or in Tail, [and the 
of the Ceſſa-· Leſſee] ceaſes by two Years, he ſhall have no Writ but as above, with. 


— out making Mention of any Degrees. And fo the firſt Writ awarded 


Life, orin good, and therefore it ſeems that it was of Ceſſer after the Alienation. Br 
Tad, where Ceſlavir, pl. 17. cites 21 E. 3. 44. 

is not his SEED | 
Tenant, but he in Reverſion; but where the Remainder is over in Fee it lies well. —— — Where there 
are Lord and Tenant, and the Tenaut leaſes for Life, the Remainder in Tail, ſaving the Reverſion to the 
Tenant, in ſuch Caſe the Lord ſball not have Geſſavit. againſt the Leſſee for Life ; but otherwiſe it is if the 
Remalnder be in Fee. Thel. Dig. 1 72. lib. 11. cap. 53. 8. 5. cites Trin. 45 E. 3. 27. | 


11. Ceſſavit againſt A. and counted that B. held of him, and ceas d, and 
the Writ good, without alleging any Entry; Quere of this; for the Ce. 
favit ſhall lie againſt the Tenant of the Franktenement; and therefore 
it ſeems that he ſhall allege no Ceſſer but the Ceſſer of him who is Te- 
nant of the Franktenement, and holds of him. Br. Ceſſavit, pl. 28. 
Cites 29 E. 3. and Fitzh. Ceſſavit 43. 

12. In Ceſſavit againſt an Abbot de uno M. quod Ro. dimiſit Richard) 
quondam Abb Predeceſſori &c. which to the Demandant reverti debet eo quod 
prædictus Abbas in faciendo 8c. ceſſavit &c. the Ceſſer ſhall be intended 
in the Abbot againſt whom the Writ is brought. Thel. Dig. 99. lib. 
10. cap. 9. S. 8. cites Paſch. 32 E. 3. Brief 291. 

13. Ceſſavit in quam non habet ingreſſum unleſs by F. N. who demis dit 
to bim, and who held it of him by certain Services, and which to the afore- 

ſaid B. ought to revert per Formam &c. becauſe the Tenant had ceas'd, 
and alleged Seiſin in the Count by the Hands f N. the Feoffor, and no 
Seiſin by the Hands of the Tenant, and yet the Writ good. Br. Ceſſa- 
vit, pl. 19. cites 39 E. 3. 14. 

Thel. Dig. 14. Ceſſavit, ſuppoſing that the Anceſtor of the Demandant had given the 
105. lib. 10. Land to the Predeceſſor of the Tenant to find Maſs every Monday, and that 
cap. 13 p in doing Services he ceas'd, and the Tenant demanded Judgment of 
fays chi is the Writ, becauſe it is nt expreſſed that the Tenant held of the Deman- 
by the Star. dant, and upon Argument non allocatur, but theWrit awarded good. 
of Weſtm. 2. Br. Ceſſavit, pl. 8. cites 45 E. 3. 15. 
cap. 43. 

Thel. Dig. 15. Ceſſavit was brought againſt W. of a Houſe, /uppo/ſing that be 
173. lib. 11. had not =_— unleſs by H. who held the Tenements of him by Homage, Feaity, 
he + oo and Suit of Court, and 105. and that the Tenant had ceas'd, and the 
14 E. 2. Writ was awarded good, notwithſtanding that he alleged Seiſin in the 
Brief 8 15. one and Ceſſer in the other; Quod Nota; and after the Tenant demand- 
and that ſo ed Fudgment of the Writ, becauſe the Predeceſſor of the Plaintiff gave the 
agrees in. Houſe and a Shop to hold by one entire Service, and it was awarded no Plea 
Brief 269, unleſs the Tenant will ay that the Shop is not Parcel of the Houſe, or allege 
notwith- 4 ſeveral Tenancy of the Shop in Abatement of the Writ; Quod Nota; 


ſtanding that ſor jr may be Parcel of the Houſe. Br. Ceſſavit, pl. 10. cites 48 E. 3.4 
the Entry is 


d before the Ceſſer. 48 E. 3. 4— And where a Man by Deed gives Manor and Advctuſom, or 
1 gh Wards where the Adyowſon is appendant, or the Shop is Parcel 5 * 
* ouſe, 


Houſe and Shop, by expreſs 


a "WET : . £4 * 


Ceſſavit. 369 


| t it is no Eſftopple after to ſay that the one was appendant and the other parcel ; by F inch ; b 
-15y t © Wrir was ea good. Br. Ceflavir, pl. 1o. tha 48 E. 3.4. —_ F 
Wherefore he ſaid, that where the Demandant ſuppoſes the Tenements to be held by Homage, Fealty, 
wit of Court, and 10s. his Predeceſſor gave to bold by 10 5. for all Services, and as to this Open to his 
itreſs, and the beſt Opinion there was, that the Demandant oug ht to maintain the Tenure; and not to 


taks Tſut upon the being Open to Diſtreſs; for where the one alleges Tenure of 10 s. and the other that of 
24. it may be open to the one, and not to the other. Ibid. 


16. Agreed that a Man may plead to the Count as to Parcel, and in Bar . 
for the reff, and there the Count ſhall not abate but tor the Parcel; 
Quod Nota. Br. Ceſſavit, pl. 10. cites 48 E. 3. 4. 
19. In Ceſſavit the Writ thall abate for Parcel for Default in the Count | | 
as to this Parcel, and ſtand for the reſt. Thel. Dig. 236. lib. 16. cap. 
10.S. 25. cites 48 E. 3. 5. 
18. The Lord hall not allege Eſplees in Ceſſavit or Eſchear, for thoſ# - / 
are Ratione Domini, and by Seiſin therein, and not by Seiſin in the Land. | 
Br, Ceſſavit, pl. 31. cites 21 H. 6. 22. | 
19. Ceſſavit does not lie of Homage and Fealty, for they are not annu- 
a, and yer the Count is, hat he holds by Homage, Fealty, 10 5. Rent, 
and Suit of Court, and that in doing the Services aforeſaid Per Biennium 
jam ceſſavit 3 for there 1s no other Form; but the Ceſſer ſba/l be intended 
"the Rent and Suit which are annual, and not of Homage and Fealty. 
„Ceſſavit, pl. 23. cites 6 H. 5. J. 
20. In Cellavir, if the 7enant ſays that he held of the Plaintiff by ſeve- In Ceſſavit, 
ral Tenures, and not by one entire Payment, this goes to the Writ, and are 
not to the Action; Per Cur. Br. Ceſſavit, pl. 42. cites 10 H. J. 24. ments to 


ments to be 

held by one 
intire Tenancy, if the Tenant ſays, that he holds Parcel by certain Services, and other Parcel by 
others, and ſhe ws the Deeds of him whoſe Eftate the Demandant has in the Seigniory, the Demandant 


may maintain his Writ, notwithſtandiog thoſe Deeds, Thel. Dig. 227. lib. 16. cap. 7. S. 26. cites 


a 


Mich. 14 E. 3. Ceſſavit 28. 


21. The Hat. W. 2. 13 E. 1. cap. 21. extends not to Rent=Service created 
upon 4 Fre- Farm, but Cellſavit upon a Fee-Farm muſt be conceived upon the. 


Statute of Glouceſter, tor which Purpoſe there are ſeveral Writs in the 
Regiſter, 2 Inſt. 401. t | 


8 


(F) Plea. 


1. IN Ceſſavit of 4 20, the Tenant plaaded to the Writ, that this 
Land which is called Toft is the Site of a Mill, and an * Eftange , Or . Poot 
&c. & non allocarur ; but he was received after to h, that he had jet dry. 
nibing unleſs in Right of his Feme not named &c. Thel. Dig. go. lib. 10. 
ap. 1, 8. 24. cites Trin. 14 E. 3. Brief 2 7. | . 
2. In vit the Tenant ſaid, that he had not hing but for Term of 
Life, the Remainder to another in Tail, the Remainder to the Leſſor &c.. 
Judgment of the Writ, yet the Writ was held good enough and main- 
le, Thel. Dig. 173. lib 11. cap. 53. S. 11. cites 28 E. 3. 96. 
3- In Ceſavit the Tenant, where it is of his * own Ger ſhall not, 5 p g. 
have the tew, by which he ſaid, that as to all hut one 4 ot Heli of Celavit,” L 
and to the Toft Open 10 his Difireſs, Prift ; Tirwit ſaid, you ſhould 18. cher gH. 
«7 Open 1% his ſufficient Diftreſs ; but per Cur. Open to his Diſtreſs, is 6. 29. But 
; * to ſufficient Diſh ſs, and ſo to Iſſue. Br. Ceſſavit, pl. 12, ie if ir be 
Ates 2 H. 4. 3. 8 
4 In Gir the Demandant counted that the Tenant held of him a 
Hou and 20 Acres of Land by Homage, Fealty, and 20 5. Rent m 
| | 5 FL 1/2 


[ 
[ 
} 


* * " 
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Tenant ſaid as to one Acre, Parcel of the Land in Demand, he held i: of 
the Demandant by Fealty and 1 d. for all Services; and that he held 2 1, 
Acres, Parcel of the Premiſſes, by Featty and a Haif-penny for all Services . 
2nd that be held 3 Acres, Parcel of the Premiſſes, by Fealty and one Haf- 
penny for all Services; abſque hoc that he held &c. by one intire Service, 
and to the reſt he did not hold of him, and admitted for a good Plea, Br. 
Ceſſavit, pl. 18. cites 4 H. 6. 29. ; | 

In this Writ 5. It was ſaid for Law that in Ceſſavit the Sein is not traverſable, bit 


the Knol the Tenure or the Ceſſer 4 and yet per Danby, it will of xn to have Ceſ- 
= ke "dant favit without Seiſin within Time of Memory. Br. Ceſſavit, pl. 41. cites 
and the Te- 3 E. 4. 62. 
rerfuble, becauſe this W grounded upon the Tenure by Force of this AR; but in ths W 

verſable, this Writ is upon the Tenure orce of this Act; but in this Writ th 
Seiſin is not traverſable, becauſe it is not grounded upon the Seiſin; neither is the Quantity of the er. 
vices traverſable, but to be taken by Proteſtation; for whether he holds by more or leſs, the Ceſſavit 
lies. But in an Advowry the Seiſin is traverſable, for that it is grounded as well upon the Seiſin a 
the Tenure. Alſo in the Ceſſavit the Land is to be recovered, and not the Services; and it is in its 
Nature a Writ, and the Jury ſhall meaſure in their Conſciences the Quantity ot the Service. 2 
Inſt. 296. 


6. In Ceſſavit it is no Plea that the Land is ſufficient to his Diſtreſß, 
but ſhall ſay Open and Sufficient to his Diſtreſs; tor if it be incloſed, this 
is Cauſe to have Aſſiſe. Br. Ceſſavit, pl. 24. cites 10 E. 4, 1. 2. 
Hors de ſon j. And, as to Part, the Defendant 2 at it is Out of the Fee of the 


Fee is . Plaimiff, & non allocatur. Ibid. | 


in Ceffayit, becauſe the Tenure is traverfable. 2 Inſt. 296. 


8. And it was brought again/# Baron and Feme, and counted of ) Acres 
held by 8 d. and the Baron and Feme pleaded to Iſue, and the Baron at the 
Day made Default, and Petit Cape awarded, and at the Day the Baron 
made Default, and the Feme was received, and ſaid that as to one Acre ſhe held 
by Fealty and 2 d. which wasOpenand Sufficient to his Diſtreſs, and to another 
Acre ſbe pleaded in the ſame Manner, and to the reft the ſaid that ſbe held 
him as above, abſque hoc that the held the 7 Acres of the Plaintiff 
odo & Forma, prout &c. and fo ſee that ſhe pleaded immediately 
upon her Reſceipt. Ibid. 
Br. Brief, pl. 9. Ceſſavit of a Houſe and 22 Acres of Land, and alleged certain Ser- 
39 8 cites vices &c. The Tenant ſaid that he was not Tenant of the Moiety the Day 
ha 2 Writ purchaſed, nor at any Time after had he any Thing in this 
oiety, but F. B. was intire Tenant ; judgment of the Writ; and per 
Littleton and Catesby, this is a good Plea without anſwering to the reſt, 
becauſe the Services are intire ; for he alone cannot defend the Tenancy 
for the 1atire Services, nor tender the Arrears without his Companion. 
Br. Ceſlavit, pl. 26. cices 21 E. 4. 3. | 
10. In vit che Wirit Was, that in his Homage nor Fealty, Rent aud 
Suit of Court, and in doing the Services he ale &c. and yet it does 
not tre of Flomage nor Fealty, and yet good, becauſe there is no other Form 
of Wric, Br. General Brief, pl. 13. cites J H. 5. | 
eech 


Tit. | 2. | 
1. If the Demandant in the ( it be outlawed in a Perſonal Action, 
this Outlaw ry may be pleaded in Bar of the Action, becauſe the Arreat- 


ages are due to the King. 2 Inſt. 298. 


(6) Judg 


= Ceſlavit. 


GS 
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(6) judgment. And of the Tender of Arrears; and 
ſſiiding Surety for the Arrears. 


Na Ceflavit after the Ingueft joined, the Tenant made Dye, and 
ar the Return of the Petit Cape the Tenant appeared, and offered to 
y the Arrearages with Damages, and to find ſuch Surety as the Court 
4 award, which was received, becauſe he came before judgment, 
and found Surety, viz. 3 Pledges, which bound rheir Lands ro the 
Diſtreſs of the Lord in the ſame Form as the Tenant's Land is bound: 
2 Inſt. 299. cites Trin. 9 E. 2. 65. | 
2. Dean and Chapter brought Ceſſavit. The Tenant ſaid that he did 
not hold of them, and it was found againſt him by Verdict at Niſi Prius, 
and at the Day in Bank the Tenant came and tender u the Arrears, and 
found Surety &. that he ſhould ceaſe no more; and the Court would not 
award, that if he at another Time ceaſed, the Land ſhould be liable ro 
the reſt by reaſon of the Mortmain ; but he had other Land in the ſame 
Vill, by which Shard awarded that he hold his Land in Peace, and 
that if the Rent be any more arreat, that the Dean and Chapter ſball diſtrain 
in qt bis other Lands in the ſame Vill; and that when he fhall again ceaſe 
by 8 Nears, he ſhall be bound to pay to the Dean and Chapter 40s. and that 
baus Execution by Fieri Facias or Elegit, and the Pain was enter'd in 
the Roll; and it was ſaid there, that che Statute does not mention that 
a Man ſhall tender the Damages with the Arrears ; but by the Reporter 
it has been uſed that he tender Damages and Arrears. Bur M. 17 E. z. 
57. they would uot ſuffer other Land to be made liable to the Diftreſs 
ol Prior in Ceſlavit, by reaſon of the Mortmain; and after the Court 
awarded Damages ot one Mark. And ſo ſee that the Tender of Arrears 
before Judgment above ſuffices, tho it be after Verdict. Quod nota. 
Br. Ceftavir, pl 16. eites 21 E. 3. 23. „ 
in Oeifavit the Tenant pleaded that be did not bold of bim, and 
when the Inqueſt came, and before Verg;, the Tenant confeſs'd to hold of 
dim, "and tender d the Arrears of 4 Years ; and the Demandant ſain that he 
was Hivear by 12 Tears, and the Court took Inqueſt to inquire how long 
Time he was Arrear, and the Inqueſt ſaid that by g Tears; and then tlie 
Tenant tender d the Arrears for ꝙ Tears ; and well before Judgment, tho' 
it was after FerditF ; and he offered Surety that if he was Arreat after- 
wards by 2 Years, that the Land ſhould anſwer the reſt ; and the Court 
awarded that if be be Arrear afterwards by one Near, that be ſpall haveScire 
Facias to recover the Land and Pledges, or Surety to pay 101. For it may 
be that the Land is not worth the Rent if the Houſe decays. Quod 
how,” Br. Celllavic, pl. 5. cites'41 E. 3. 29. cg 
4 Surety in Cefſavit ſhall be found in proper Perſon, and not by Attor- 
%%. Br, Ceſſavit, pl. 11. cites 30 E. 3. 22. | 
6. In Ceſſavit de Potura Pauperum, he who is received ſhall tender the 
Arrears according to the Value by the Tear; per Hank. which Thirn de- 
nyd; for it is not payable to the Demandant; and therefore quere, in 
this Caſe, if the Demandant ſbali recover Sxiſin of the Land, or it the Te- 
nan upon this Matter ſhall be excuſed, and ſhall find Surety that he 
Mit nor ceaſe again &c. Br. Ceſſavit, pl. bg ons 12 H. 4. 24. | 
6. In Ceſſavit of Maſſes, Suit of Court, and the like, where a Man can- 14 
au tender the Arrears, yet this ſhall be in the Diſcretion of the Juſtices 


Where the 


that he ſhall 


Arrears, it 


to par it into a Sum certain to the Plaintiff, in Recompence of the Suit tender the 
, wy aſſes. Br. Ceſſavit, pl. 38. cites 14 H. 4. 3. 4. Per Skrene and 
| "a 


4 
<nnot be yielded, Damages ſhall be paid for the ſame, 2 t, 297, | 1b 


3 | | | ; - underſtood 
of ſuch 122 as may be yielded, as Rent &c. but of Suit, Divine Service, and ſuch like, which 


3 72 r * 


—— 
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7, In Ceſſavit the TANG DHA Fointenancy with another of the Gift 
J. K. and they were at Iſſue, and when the Fury appeared the Teygy; 
aid that he would confeſs the Tenure, and tender the Arrears ; but t hey 
were in Doubt if the finding of Sureties ſhould be by Diſcretion of the 
Juſtices, or that the Demandant may 1 the Sureties or not; and 
the Opinion of the Court was, that the Demandant cannot relinquiſh 
them, becauſe the Statue is that he 9 Sureties, ſuch as the Court 
ſhall think ſufficient by the Statute of Glouceſter, cap. 4. But the Surety ſhall 
not be that the Land ſhall incur the Reſidue, when a Religious Perſon js De. 
mandant, for Doubt of Mortmain ; bur the Collateral Surety, or Other Penal. 
ty, ſhall be taken. Br. Ceſſavit, pl. 25. cites 19 E. 4. 5. 
8. And alſo, if the Land out of which the Rent and Services are iſ. 
ing, con/its of Buildings, or of other Profit caſual, there he ſhall find Su- 
rety. Br. Ceſſavit, pl. 25: cites 19 E. 4. f. 
v See: the 9. And it Feme be received by Default of her Baron, and ſhe will tender 
Year-Book, zh, Arrears, and find Surety, * [ſhe ſhall not find ſuch Surety] that the 
vl. 1. S. C Land ſhall incur the Reſidue, becauſe then] the may at another Time 
loſe her Land if the Rent be arrear after the Death of her Baron. 
Ibid. 
10. And Quere, if an Infant ſhall find Surety that the Land ſhall in- 
cur the Reſidue or other Collateral Surety tor a Penalty. Ibid. 
11. If Tenant of the Whole plcads that he was not Tenant the Day 
of the Writ purchaſed, nor any Time after, and this Matter is found 
againſt him, he ſhall loſe the whole Land; tor it is peremptory. Br. Ceſ- 
ſavit, pl. 26. cites 21 E 4. 25. per Brian. | 
2 Inft. 2979. 12. In Ceſſavit the Tenant ſhall tender the Arrears in proper Perſon, 
S. P. and and not by Attorney, th he be a Lord of Parliament. Br. Ceilavir, pl, 
cites S. C. 39. cites 15 H. 7. 9g, 10. | 
13. He ought to tender all the Arrearages, for ſo are the indefinite 
Words to be taken, as well before as after the 2 Tears, and Damages to be 
allowed of by the Court; but if the Demandant do not allege how much 
is behind over and above the 2 Years &c. and that be found by the Fury 
that finds the Iſſue, the Tenant need not tender more than for the 2 
Years, becauſe it appears not of Record, or by neceſſary Conſequence, 
as ſuch Arrearages as incur hanging the Writ ; and tor any Arrearages 
incurred before this Tender the Lord ſhall not avow, becaule the Tenant 
_ ought to have paid all. 2 Inſt. 29). | 
14. If A. and B. be ſeiſed to them and the Heirs of A. and B makes 
Dees, A. may tender tor the whole in Reſpect of his Remainder. 2 
298. | 
15. The Court may aſſeſs the Damages by their Diſcretion. 2 Ink. 


297. 


For more of Ceſſavitin General, See Abatement, Avowry, Evidence, 
EAT Rent, and other Proper Titles. 
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Ceſſion. Chancellor of a Church. 
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(A) Ceſſion. 


, a Ceſſion? D. 273. pl. 35. Paſch. 10 Eliz. 


235. Arg. cites it as ſo reſol vd, 15 Jac. 
. The Trial of whether Ceſſion or Not doth properly belong to the 
Common Law. Winch. 63. Paſch. 21 Jac. C. B. in Thornton's Caſe. 


lem, Chalcedon, or Utopia; by Banks. Arg. Lat. 235. Trin. 2 Car. 


thing Was to it. 


. The Election of an Incumbent to be a Biſhop does not make a Ceſ- 
ſon, but the Vacancy accrues by the Conſecration, and not till then; Re- 
ſolv'd.” Carth. 314, 315. Trin. 6 W. & M. in B. R. the King and 
Queen v. Biſhop of London and Dr. Lancaſter. | 


? 
5 


For more of Ceſſion in General , See Prerogative, Preſentation, and 
| 1 other Proper Titles. 


) Chancellor of a Church. 7 
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chuſe a Chancellor the Metropolitan ought ; for the Biſho 

cannot be] 52 in his own Conſiſtory, — —— if the Biſhop — 
es an 1nſuficient Chancellor, it 3 belongs to their Law to ex- 
anime it; Per Richardſon Ch. J. Hill 2 Car. C. B. Doc- 
8 
2 Prohibition was granted to the Spiritual Court, becauſe the Biſhop 
2 ted Ac his Chancellor for Inſuffitiency, and — 5 Miclemesddbrs 
cod prayed that he might be deprived, which they have no Power to do; 
Me they denied Sutron's Caſe, 1 Cro. 64. to be Law. 12 Mod. 47. 
uct. 5W. & M. Jones v. the Biſhop of Landaſſe. * 
iS Chancellor of a Church has a Freehold in his Office by Grant, and 

X by Tofticution and Induction as every Biſhop and Parſon has, ind 
5 5 C . +22. '2* therelore 


itt. Rep. 22. 


EAMN takes a Prebend in the ſame Church, Quere if this makes 


f 8 is Vicar-General to the Bi ſhop,. and if the Biſhop will 


2. Biſhoprick of Man makes Ceſſion of a Parſonage in England, Lat. por 344 


by a Parſon's bei de titulary Bi as of ſeruſa So of his be- 
4 No Ceſſion by a ng made titulary Biſhop, ] 4 

Bithop in 
lay; Arg. Palm. 349. and Ibid. 459. ſays, that as to what was ſaid by Banks in his Argument, no- 


PIX. 


0, _ as 


* 
—_— 
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cherefore for ſuch Office the proper Remedy is an Aff. Ch 
Mich. 6 W. & M. B. R. Jones v. the Biſhop of St. Aſaph. umb. 30g, 


For more of Chancellor of a Church in General, See other Proper 
Tric. 
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Fel 384. | 


(A) Chancellor. [His Antiquity &c.] 


DER E were Chancellors in England before the coming of 
the coming of the Normans into this Realm, Jan. Anglorum 
tt iz cited that Reimbold was Chancellor to King Edward 
niquity onfeſſor, ; and there are divers other Chancellors cited (to 
22 pe gg have ] before this William. | 
s of no | . ä 

leſs, as our learned Se lden conceives, than King Ethelbert's Time, who was the firſt Chriſtian Kin 
of the Saxons; for in a C arter of his to the Church of 9 5 bearing Date in the Year o 
Chriſt 605. amongſt other Witneſſes thereto, there is Augemundus Referendarius mentioned; where 
Referendar ius; (faith he) may well ſtand for Cancellarius ; and that the Office of both (as the Words 
applied to the Court are uſed in the Code, Novels; and Story ot the declining Empire) ſignifying an 

cer, who received Petitions and Supplications to the King, and made out his Writs and ni 
as a Cuſtos Legis ; and though (ſaith he) there were divers Referendarii, as ſometimes 13, then 8, then 
more again, and ſo divers Chancellors in the Empire; yet one eſpecially here exerciſing an Office of 
the 7 of thoſe many, might well be ſtiled by either of thoſe Names. Dugd. Orig. Jurid. 33. 
cap. 16. S. 2. . 


2. Mich. 14 Jac, B. R. upon Evidence at the Bar, a Charter 
of William the . wag ſhewn under the Seal of the ſaid 
King, which was ſubſcribed by ſeveral Lords-as Witneſſes, in which 
I ſaw chat is was ſubſcribed per Mauricium Regis Cancellarium, after 
De the Biſhops, and before the Abbots, 

8. P. But if 3. The Chancellor ſhall have the Preſentation to all Benefices of the 
. King under 20 Marks, Br. Preſentation, pl. 17. cites 38 E. 3. 3. 4 
ſentation recites it to be under 20 l. per Arin. where it is above 20 l. per Ann. The Preſentation is 


void, for ſuch belongs not to the Chancellor, and before Induction, the King may. revoke ſuch Pre- 
ſentation. Jenk. 292. pl. 33. cites Hob. 214. Ld: Chancellor's Caſe. . : 


& Inft. 78. 1. 
Cap. 8. ac- 
cordingly.— 
As for its 127. 
Antiquity in thg 


4 That the Kings before, the Cungueſis had not any Seals, (the Cuſtody 
of which 3 2 hin Was 2 of the Fe. Duties belong- 
ing to this Office of Chancellor) Ingulphus (who lived. in the Norman 
Conquerors Days) ſeemeth ſome what palitively to affirm. Nam e 
e confectionem Anglicanam (faith he) que antea, uſque 
wardi Regis Tempora, Eidelium 7 24a Subſeriptionmbus cum 
erucibus aureis aliiſque Be ſignaculis firma ſuerunt; Normanni con 
demnantes, Chirographa Cartas Vocabant, & Chartarum firmicaten 
cum cerea impreſſione, per unius cujuſque. ſpeciale Sigillum, ſub Inſtil- 
latione trium vel quatuor teſtium aſfantium, conficere conſtituebant & 


Dugd, Orig. Iurid. 33. cap. 16. 
gd. Orig. Jurid. 33. cap. 16. 5. Of 


oy 1 


es. oo ow 
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5. Of what Power and Authority the Chancellor was in theſe elder * _ﬀ 
Times, or what his Office, is not eaſily made our, the reading, allowing, V _ 
and perhaps dictating Royal Grants, Charters, Writs &c. keeping and aj. * 
fixing the King's Seal to them, as the learned * Sir Henry Spelman 
thought, and may alſo be gathered from Mr. Dugdale's Diſcourſe of 
the Chancery, was the greateſt Part of their Truſt and Imployment, and 
that he had zo Cauſes 1 before him untill the Time of Ed. 3. and 
thoſe not many till the Reign of Hen. 4. nor are there any Decrees to 
be found in Chancery before the 2oth of Hen. 6. Be his Power and Of. 
fee, what it would then, it was Jeſs than that of the Faſfticiary, who was 
next to the King in Place of judicature; by his Office he preſided in the 
Exchequer, the Chancellor ſitting on his left Hand, as Gervaſe of Til- 
bury tells us, and by his Office was the firſt Man in the Kingdom after 
the King; and that under his own Teſte, he could cauſe the King's 
Writ to be made out, to deliver what Sum he would out of the Exche- 

ner. The Chancellor was the firſt in order on the left Hand of the 

ſticiary; and as he was a great Perſon in Court, ſo he was in the Ex- 
chequer, tor no great Thing paſſed but with his Conſent and Advice; 
that is, nothing could be ſealed without his Allowance or Privity, as 
it Ty appears. Brady's Preface to the Norman Hiſtory, 152 (F) 
6. Conſtituting a Chancellor, does not conſtitute a Court of Equity, as 
in the Caſe of Chancellor of the Garter &c. There was a Chancellor 
of the Court of Augmentations, and yet neither of them ever held a 
Court of Equity; Per Hale Ch. J. 2 Lev. 24. Mich 23 Car. 2. B. R. 
J. The Chancellor (during the Time of the Grand Fufticiar ) before 
the Breaking the Courts into diſtin& Juriſdictions, Had the Cuſtody of 
the Seal, and therefore iſſued all Origindls returnable before the Fuſticiar. 
But when the Juriſdiftions were diſtinguiſhed; the Originals relating to 
Civil Pleas were returnable befbre the Fuſtices of C. B. But the Originals 
in Treſpaſs might be returnable in either Court, becauſe the Plea was 
Ctiminal as well as Civil, but B. R. themſelves mare out the Proceſs in 
Criminal Mutters; tor in this they ſhared with the Power of the Chan- 
cery, though the Chancery continued to he the Foot and Batis of a Civil 
Juriſdiction ; but the Criminal Juriſdiction was returned Coram Rege, 
and not Coram Juſticiatiis de Banco. Gilb. Hiſt. View of Exch. J. 8. 


_ - * 
—— 
„* 1 So. * 


. 
* 


(B) Chancellor. Keeper. Writs Original. [Not to 
7 be delay'd or ſold.] | 


Mn of Juſtices Fol. 3. b. it as ordalned that the 
V4 Court of the King was open ts Plans, Ber Quod, 
thep thoury have, tocthoue Delay rits remedial as well upon the King 
upori che Queen, as upon other of the People ot every Injury, but in 
7 or ve de ot Life and Member, or Plaint held without Writ. | 
be of Jufffces; Fol. 3. it was ordained by ancient Kings, * 4 Ioſt. 55, 
thar every one ſhould have out of the King's Chancery, a Writ remedial cap. 8. 
upon bis Complaint without - Difficulty ; &. ibſbem, Fol. 27. S. 13: 
inthe Citlp. of rhe perſonal Offences at the Suit. of the King, there 
kes chus (et.) 7 fay for our Lord the King, that Sim. there is perjured, 
aud has falſified his Faith againſt the King; for that whereas the ſaid 
Sim: was che King's Chancellor, and was ſworn that he would not ſell, 
deny, nor delay Right, nor a Writ remedial to any Plaintiff; the ſame 


Sim. 


9 * — __—__—_ 


Chancellor. 


wv 
Fol. 385. 


* Of the 


Keeping and 
Re - delivery 
of the Great 


Seal, and re- 1. 10 E. R DTULO Clauſo Membrana 6. Hic 31 Marti 


ceiving the 


ſame, or 
another on 


Sim. ſucha Day &c. ſold to ſuch a one a Writ of Attaint, or other Remedial 
and Wouldnot grant it to him for leſs than for half a Mark ; & tbidem, F ol, 
64. cap. 3. among the Abuſes of the Law it is ſaid that one is, that 
Writs remedial are vendible, and that the King ſends to the Sheriffs 
to take Surety for ſo much to our ule forthe Ydrit ; for by the Purchaſe 
ol thole Mrits it may be one deſtroy his Enemy tortiouſly ; + 
ibidem, Fol. 70. cap. 5. among the Detaults of the great Charter 
upon the 25 cap. Nullus liber homo cc. this Point is ſaid, that the 
King grants to his People, that he will not ſell Right, nor deny 
nor delay it, and it ls dif-uſed by the Chancellor, who ſells the 
Writs remedial, and calls them Yrits of Orace; Jbid. Fol. 5o Or⸗ 
denance de Judgment, by this Seal only ts a Jurtsdiction aſſign: 
able to all Plaintiffs out Difficulty ; and to do this the Chat: 
cellor is chargeable by Oath in Obedience of the King's Charge, 
hos be Hall not ſell, deny, or delay any Right, nor a Writ reme⸗ 

3. Bracton lib. 5. De exceptionibus, cap. 17. Sunt quædam bre- 
via formata ſuper certis caſibus de curſu & de Communi concilio totius 
regni (*) conceſſa & approbata, quæ quidem nullatenus mutari poterint 
abſq; conſenſu & voluntate eorum, & ibidem pertinet ad regem, ad 
quamlibet injuriam compescendam remedium competens adhibere. Bre- 
via tamen Communia inter omnes pro jure generaliter debent obſervari 
cum ſint originalia, & actionibus originem præſtent. 

4. Rotulo Parliamenti 46 E. 3. Numero 38. The Commons pray, 
that as inthe Great Charter it is contained quod nulli negabimus, null; 
vendemus, aut differemus juſtittam vel rectum, to the Intent that of 
ſome Fines which are taken in Chancery in many Writs contrary to 
the ſald Statute, to the great Jmpoveriſhment of the People, of 
which they pray a Remedy, the laid Statute be declared. 


1 ANSWER © 
1. [5.] The King will uſe as he and his Anceſfors have done be- 
fore theſe Daps, and will charge his Chancellor, that the Fines be 
reaſonable, according to the Eftate of the Perſon. 


** nn 


OY 
—_— 


(c) * Chancellor. Keeper. 


— 


. venit Bathonienſis & Wellenſis Epiſcopus Cancellarius 
regis de Epiſcopatu ſuo ad Curiam, quo die Sigillum fuit ei liberatum; 


certain Oc- AND there Membrana 7 Memorandum 13. Feb. apud Garcot receſſi 
18 


caſions. 


Bathonienſis & Wellenſis Epiſcopus Cancellarius regis a Curia verſus 
Epiſcopatum ſuum, quo die Sigillum fait liberatum in Garderoba regis; 
Per manum Johannis de L. t. 12 E. 1. Membrana 4. Cancellarius 
receſſit de D. to S. & liberavit Sigillum J. de R. & W. de S. Cuſto- 


diend*, Simile, 18 E. 1. membrana, 14. 18 E. 1. Rotulo finium 


Membrana, 17. | 
2. 14 ED, 1. Membrana 4. Cancellarius transfretravit ad paris 


Franciæ cum Rege cumq; Sigillo ipſius Regis. 16 Ed. 1. M. 4 
Return with the King, cum —4— gil 17 E. 1. Kot, finium, 


3. 20 E. 1. Rotulo Cauſo . 21. Memorandum quod die Sab 
bati ante Feſtum Simonis + Jude, Anno 20. apud Berewick obi 


venerabilis pater Burnell Cancellarius regis, & magnum Sigillum Xp, 
q 


ea. 


* Chancellor. 


377 


-quod fuit in Cuſtodia ſua liberatum fuit in Garderoba regis Cuſtodiend? 
eadem Garderoba ſub ſigillo Willielmi de Hamelto qui inde brevia 
conſignavit uſque diem Mercurii proximo ſequentem quo die iter arripuir 
verſus Wells cum corpore pred* Roberti. 20 E. 1. Rotulo Fintum 

2, & Rotulo Scotiz M. 7. the fame Memorandum 21 E. . 

lo Finium M. 26. Magnum ſigillum domini regis Commiſſum 
ohanni de Langton cuſtodiendum in præſentia c. qui die craſtino inde 
dia conſignavit. 

4 25 E. 1. Rotulo Clauſo M. 7. The Chancellor delivered the 
Great Seal to the King, and received another Seal of the King's Son, 
which ſhould be uſed 1n the Abſence of the King. 

5. 6 Ed. 1. Rot. Finium Menib. 24. Memorandum quod die 
penerts proxima poſt feſtum Sanctæ Scolaſticæ Virginis apud Dover 
venerabilis pater R. Bathonienſis & Wellenfis Epiſcopus Cancella- 
rius regis transfretavit ad partes tranſmarinas & Sigillum fuit tunc li- 
beratum in Garderoba regis ſub Sigillo Domini Johannis de Kerby cui 
Cancellarius injunxit in receſſu ſuo quod negotia Cancel lariæ expediret, 3 
6 Ed. 1. Rot. Cartarum (* Membrana 2 Parte 15, 16. 7 Ed. 1. Fol. 386. 
Rotulo Patentium, M. 15. Redelivery of the Seal upon the Return 
of the Chancellor. 

6. 25 ED. 1. Rot. finium M. 6. Dominus Johannes de Langton 
Renis Cancellarius in Navi Regis in qua rex tunc fuit paratus ad tranſ- 
trerandum in Flandriam liberavit eidem Regi magnum Sigillum ſuum 


uod idem rex ſtatim recepit & illud tradidit domino de Beneſtede ad 
(uftodiendum ; and after in the Abſence of E. 1. his Son, locum te- 
nens regis liberavit præfato domino Johannt de Langton præd' Regis 
Cancellario Sigillum regis, quo dum idem erat in Vaſconia uti in Anglia 
conſuevir, qui quidem Johannes Sigillum a manibus domini Edvardi | 
ſtatim recepit & in craſtino inde brevia conſignavit, 2) E. 1. P. 15. 
upon the Retura of the King the ſaid Chancellor, under his Seal, deli- 
vered to the King the Seal which he uſed in his Abſence, and he deli- 
vered it to his Treaſurer to be kept in the Treaſury ; and at the fame 
Time the King delivered the Great Seal, which he carried with him into 
Flanders, to the ſaid J. de Langton ſub Sigillo ſuo. 
J. 2 E. 2. Rot. finium M. 8, 9. de liberatione magni Sigillo eK. He is made 
8. 2 E. 1. Rot. Patentium M. 8. Memorandum quod die Yene- L4. Chan- 
tis in feſfo Sancti Matth. Apoſtoli magnum Sigillum regis liberatum Tage 5 of 


fait Roberto Burnell Archidiacono Eborum apud Windſor, & Statim x. Keeper 


inde conſiguavit brevia Cancellariz tam de curſu quam de præcepto. of the Great 
| Seal r 
traditionem magni Sigilli ſibi per dominum regem, and by taking his Oath, Fotma Cuncellariam con- 
ſtitnendi regnante Henrico ſecundo fuit appendendo — 4 * gliz ſigillum ad collum Cancellarii 
electi. Some have gotten it by Letters Patents at Will, and one for Term of his Lite; but it was 
holeen void, becauſe an ancient Office muſt be granted, as it has been accuſtomed, 4 Inſt. 84. * 


þ 5E. 1. Rotulo Patentium . 17. de Sigillo Hibernico mu- 


10, 1 E. 3. Clauſo 2. Pars . 11. dorſo, A new Great Seal made 
with ſome Alteration, and the old Seal broke, and à Command to the 
Sheriff of every County to publith it in pleno Comitatu, and to ſhew 
e the new Seal. 5 

11. Statutum de Forma mittendi extractas ad Scaccarium in 
Magna Charta 2 Parte, Fol. 47. b. The King co our dear Willtam 
de Aitempn, Keeper of our Rolls of the Chancery, and to his Compa- 


nions, Ds Hs of our Great Seal, a the Chancell 
12. Rotuio Parliamenti 14 E. 4 mero 26. ancellor is 
called the Chen uſtice in the Realm. T0 


A yo LEY 


nad — — — 

— — * . — 2 . 
n — RS n 
© —— s -2m— ru, T1 — — 


* —˖ 2 


22—ͤ — „ — wo „ 


„% 0 — = —— — — — r 
c . 2 
n 


— + 


* 


— 2 ö 
Zr 
* 23532 * 


o — Ts; = - 


* r — — 1 
o N 9 


3 J 91 30 % bh 


E Chancery. 
Before this 13. 5 Fliz. cap. 18. Makes the Authority of Lord Ghancellor and Lora 


Act the Ld. 
Chancelloe Keeper to be all one. 


had not always the Cuſtody of the Seal. D. 211. b. Marg pl. 33. 


— 


For more of Chancellor in General, ſee Chancery (D) and other 
Proper Titles. | 


Fol. 340. Chancer V. 
— 


(A) Chancery &c. 


1. 31 0. 6. Great Forfeiture for not appearing after Proclamation 


cap. 2. made; but this continued but » Y ears. 
Nota per 2. 17 R. 2. cap. 6. Item, Foraſmuch as People be compell'd to come 
—_ before the Kings Council, or in the Chancery, by Writs grounded 
Bil Upon untrue Suggeſtions ; that che Chancellor for the Time being, Main- 


— 2 tenant after that ſuch Suggeſtions be duly found and proved untrue, 


ſhall have Power to ordain and award Damages after his Diſcretion, 


is adjudged 
wagen to him which is lo travail'd unduely as afore is ſaid. 
: — the Defendant ſhall not have Damages; for the Statute only ſays where the Suggeſtion is 


found true or not true; whereas in this Caſe, as here, the Truth is not tried. Br. Coſts, pl. 19 cites 


E.4 1 Firzh. Damage, pl. 44. cites 8. C. 4 Inſt. 83. ſays that this Act extends to the 
Chancellor ing in a Courſe of Equity, and not to a Demurrer in Law upon a Bill, but upon 


Hearing the Cauſe, and that by reaſon of theſe Words in the Act (duely found and proved.) 


Prynne's 3. 2B. 4- Numero 69. the Commons pray, that all Writs or Let- 
Abr. of Cot- ters of the Privy Seal of Bur Lord the 1 directed to divers of the 
cords, qxo. Hing s Liege People to appear before our Lord the King in his Coun- 
cites the cil, Or in his Chancery, or in his 2 upon a certain Pain 
ſme Fe. cofnpttzed therein, for the Time to came ſhall be altogether outted, 


tion.—4 oft. and that every of the King's Liege ÞPeople ſhall be treated according 
83. cap.5. tothe righetul Laws of the Land anctently uſed, | 


ANSWER. 

This ſhould 1x, [4] Such Writ ſhall not be made unleſs in Caſes where it ſeems 
follow un- neceſſar y, and this by the Diſcretion of the Chancellor, or King“ 
Letter, and Council, tor the Time being, ; | 


ſo the Pleas 5 
proceed which have been divided by the Error of the Printers. 


(A) [A. 2] 
A el Co. 2. LI. J. 4 b. 4 Numero 78. Che Commons pray, reciting the 


ton's Re- Statute ot 25 E. 3. That none ſhall be taken by Petition or Suggel- 
cords, 422. tion made to the King or his Council #c. unleſs by Indietment or 


Cites ſame 


hn % Wa. MOOT _ 1 > 
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Chancery. 379 
Proceſs by original Writ, and alſo the Statute of 42 E. 3. That no Man Petition 
ſhall be put to anſwer without Preſentment before Juſtices Cc. Mot⸗ ee the 
withſtanding which Statutes, after this many of pour Lieges have J27i&ion 
been grieved by divers Writs and Letters, ſome hy ſimple Suggel⸗ of Chancery 
tions, without any thing found iſſuing out of Chancery upon a cer- vindicatea, 
tain Pain comprized in them, to appear betore you in your Chance- a fe 
xy or Council, ſome by Writs out ot the Exchequer cc. others ta ap- ad *.. 
pear before your Council by Privy Seal cc. to the great Hindrance Chan. Rep. 
of your Lieges, and againit your Laws and Statutes aforeiajd. 2 4-37: 
Yap it pleaſe you to ordain, that the Statutes aforeſatd henceforth 
be fully kept ; and further to ordain, that the Writs and Letters 
aforeſaid be altogether ouſted, and that none of the King's People 
beforced to appear or anſwer by any ſuch yrit or Letter, nor be put to 
loſe their Goods and Chattels, and chat he, which for the Time to 
come, makes any Suggeſtion againſt any of your Subjects to yourſelf 
pour Council, Chancellor or Treaſurer, or before your Barons of 

the Exchequer, may find good and ſufficient Sureties to aver his Sug- 

geſtion ; to the end, that if he who is ſo accuſed, of his own Accord 

comes to the Place where the aforeſaid Suggeſtion is, and traverſes 

the atoreſaid Suggeſtion, his Traverſe may be received without De- 

lay ; and if it be found againſt him who made ſuch Suggeſtion, and 

for him who was ſo accuſed, he ſhall recover his Damages againſt 

the Accuſer, to be taxed by the ſame Inqueſt (“) by which he is ſo Do" 
acquitted, having Regard to the flender Coſts and Labour for his ; ,, 
Delence; and further, ſhall make Fine and Ranſom, and his Body 

taken to abide in Priſon for ane Bear, tor che Falſity aforeſaid, and 
that this Drdinance tall extend as well to the Time paſt as to come, 

as (0 Suggeſtions depending not yet diſcuſſed. 


1 


The King will charge his Officers to abſtain more from Prynne"s 

| his Lieges than they have done betore thele Days, but 6b. g. Cot⸗ 

| not the Intention of the King that the ſame Officers ſhould @ 14. 422. 

much abſtain that ey Cone ſend for his Lieges in Matters and the ſame 

Caules neceſſary, as hath been done in the Time of your [ good Antwer. 

Progenitors) our Lord the Ring himſeit. ; Yo the 
(36:1 of the Court of Chancery vindicatcd, at the end of 1 Chan. Rep. 36. 39. 


inding tor 


5. | 


" G) 


95 1.J Þ, Numero 110. In etition upon f Prynne's 
Att of 4 H. : Ca a: touching LI << the Ab. of Cot- 
another Part ot the Petition is ſuch, ( viz.] And in the ſame Ban- cord, , 
ner as it belongs let every Patter-be which can be determined by the ys, >< 
Palament api foe who pci he come end ar Se ie 
E Cc n a an t 18 r God ing eas | 
and the Safety of all the Eſtates of the Realm, wary 


i 6 83 | cap. 23. | 
> ef the Record. See the Treatiſe called, The Juriſdiction of the Court of 88 vitt- | 
5 at the End of 1 Chan. Rep. touching this Statute, Fol. 42, 43. &c. [ 


Perſona], 


R 1 SP This by 
+ 12.1 It 18 anſwered before among the Petitions of the Com- little, 
4 mona, üer 73. intending that which is next here before, — "9 = 
r 8 ; | | | 2 a .- . - Letter(C) = 
4 = | 4 


(D) Chan- in Roh. 


280 Chancery. 


en... 


(D) Chancellor. / hat Things he nay do; what not. 


4 Inſt. 80. 1. I F Suits are there upon Recognizances, Statutes, Attachments, 
2 8. ſays, Treſpaſs or Debt, againſt the Officers of the Court, he ought tg 
Ce" ir ibe adjudge according to the Courſe of the Common Law. 11 E. 4 9. 
Parties de- | | 

ſcend to Iſſue, this Court cannot try it by Jury, but the Lord Chancellor or Lord Keeper delivery 
the Record by his proper Hands into B. R. to be tried there, becauſe for that Purpoſe both Courts are 
accounted but one, and after Trial had to be remanded into the Chancery, and the Judgment to be 
given; but if there be a Demurrer in Law, it ſhall be argued and adjadged in this Court. 


4 Inſt. 83, 2. 3 I. 5. Numero 46. The Commons prayed, that whereag 
. 5. many People perceived themſelves greatly HIS s becaule the 
the ſame Pe- Brits called Writs of Subpeena & certis de cauſis made and ſued out 
Prynne's Of your Chancery and Exchequer of Matters determinable by your 
Abr, of Cot- Common Law, which were never granted or uſed before the Time 
cons g. Ol the late King Rich, that John Waltham, late Biſhop of Sarum, 
co.” of his Subtiity found out and began ſuch J2ovelty againit the Form 
tion. of the Common Law of your Realm, as well to the great Loſs and 
Hindrance of the Profits which ought to ariſe to you, our Sove: 
reign Lord, in your Courts, as in Fees and Profits of your Seals, 
Fines, Jfſues and Amerctaments, and ſeveral other Profits to be 
taken in your other Courts, in Cale the. ſame Watters were ſued 
and determined by the Common Law; inſomuch, that no Profit 
does ariſe to you from ſuch Writs, but only 6d, for the Seal. And 
alſo, becauſe that your Juſtices of the one Bench, and of the other, 
when they ought to intend their {Place concernm 
take Jnqueſts for the Delivery 8 People, they are occupied 
about the Examination of ſuch Writs, as well to the moſt great 
Yeration, Loſs, Coſts and of your Lieges, which are delayed for 
a long Time from the Sealing of their Yrits ſued in your Chance- 
ry, becanſe of the great Dccupations concerning the ſaid Examina: 
* tions, which neither profit you nor your Liege People, in which Er⸗ 
A" aminations there (*) ts a great Noile by divers People not learned 
+ Fol. 37 in the Laws t any Record or Entry in your ſaid Places, 
a which Pleas cannot have an end unleſs by Examination and 
| Dath of the Parties, according to the Form of the Law Civil, and 
Law of the Holy Church, tn Subverſion of your Common Law tt. 
and theretore they pray, that every one who ſues ſuch Writ thereatrer, 
may put all the Cauſe and Matter in the Writ, and if any one perceives 
mie grieved by ſuch Writ for Matter determinable by the Common 
Law, let him have an Action of Debt for 40 l. EC, 


ANSWER. 
The Ring will adviſe, 
3 (E/ 
1. DO. Parliamenti 14 Ed. 2 Numero 33. An Ordinance was 


4 Inft. 83. 


cap. 8. ſame made touching the Priory of Weſt Shirborne gt. and if al 
Anfwer.— Thing be done againſt this Ordinance, that then the Chancellor 


Prynne's England ſhall habe {Power to hear the Complaint by Bill, and 


hea | 
tent Re. thereupon to proceed in the ſame Wanner as ts uſually accuſtomed 


ton's Re- 


cords, 548. tO do Daily in a Mrit of Subpoena 
ſame Anſwer. | 


Chancery. 


| | 2, In 
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lor had referred the Matter to be tried at the Common Law a the Re- 
mal 


Chancery. ; {2 381 


2 In Caſe moved by Mr. Chamberlaine, where the Lord Chancel- 


aders upon 2 Leaſe, whether good in Law or no, and the Judges 
had given Judgment upon the Caſe in another Point, in the King's 
ſo as the I. ord Chancellor remained ſtill uncertain of that Point, 


called the Judges into the Exchequer Chamber. Cary's Rep. 46. cites 1 


Jac. 


F ) 07 what Things they may hold Plea, and of what 


not. 


Doò Parliamenti 45 Ed. 3. Numero 24. The Commons pray, „ 


That it may pleaſe the King and his good Council to grant ton“, Re. 
t no Plea be hencetorth pleaded in Chancery, unleſs the King be pro- cords, 45 E. 
rerly a Party in the ſald lea, or that the Plea couch the Office of the 3- Numero 
Chancery, and that all Manner of Pleas which are there yet held, or 24: *.n0:the 
pending in the ſame Chancery, be ſent ro the Common Law, and that 


or Point, 


none who purſue there, or to the Council by Bill, be henceforth de- vor do Job- 
layed of a convenient Remedy, as they molt grievouſly have been, #rv< ir any 


where there 
in the ſame 


Year, 


2 2 0. 4. Rotulo Parliamenti Numero 65. The Commons pray, Prynne's 
That whereas, for the Diſcuſſion of all leas in Matters traverſed _ of Cot- 


1 . . on 0 
C „the Judges are drawn into Chancery out ot their Places, ot. > B. 


in Ad of the ſald Otlcuſſion, to the great Hindrance of the Buſineſs ;. Numero 
of the Common Law of the Realm, and to the great Damage of 65. is vot 
the that it be ordained that upon fuch Traverſes che Record ſame Point. 
be ſent in Banco Regis, or Banco, there to be diſcuſs d and determin' d, 

fing Liveries ro be made in Chancery &c. | 


| * ANSWE R. This by 
1. [3] The Chancellor may do it by his Office, and let it be as it Miftake of 
oy 4 wo before theſe Days, by the Diſcretion of the Chancellor . inter 
me being. Le 
2. Chancery 1 Power to hold Plea of Sci. Fa. for Repeal of the King's — 
Laters Patents of Petitions, Monſtraus de droit, Traverſes of Offices, Par- 
titions in Chancery, of Scire Facias upon Recognizances in this Court, Writs 
of Audita Dnerela, and Scire Facias in the Nature of an Audita Quere- 
lb to avoid Executions in this Court, Dowments in Chancery, the Writ 
De Dote Affignanda upon Offices fone; Execution upon the Statute Staple or 
Recopnizance, in Nature of a Statute Staple upon the Act of 23 H. 8. 
the Execution upon a Statute Merchant is returnable, either into 
BR. or into C. B. and all Perſonal Actions by or againſt any Officer 
_—_— this Court in reſpe& of their Service or Attendance there. 
4 79, do. 


| (G) [The Effect of Miſpleading.] 


2 [1] N | Iſpleading in Matter of Form ſhall be prejudicial in no The Reason 
bold P Caſe in Chancery, al ; it be in a Thing in which they there given 
it cannot be 

faid to be a 


according to the Common Law. 14 E. 4. 7. is, for that 
Court of Conſcience, if the Act of the Clerk in the Pleading ſhould cauſe the Party to loſe the Ad- 


wee his Suit, and of all his Coſts. Ibid. pl. 8. ——Staundf, Prerog. 77. a. cap. 23.cites 8 C. and 


* wis where one had traverſed an Office my was ſent into B R. to be tried, and had forgot to 
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ſue his Sci. Fa. and yet he was ſuffered to go again into Chancery to pray a Sci. Fa. upon the $1; 1 
verſe; for it was ſaid, that Chancery is a Court of Conſcience, and therefore the Thing that be 
© Way 


amiſs may be reformed at all Times. 


_ 


In the Chancery by the Chancellor a Man ſhall not be prejudiced there C Miſpleading, or for evan ge 


Form, but Secundum Jeritatem Rei, and we ought to adjudge according to Conſcience, and not acc, 
ing to the Allegation; for if a Man ſuppoſes by Bill that the Defendant has done a Tor: to 8 
which he 7 * nothing, if we have Conuſance that he has done no Tort to him, he ſhall recover! = 
thing, and there are #wo Poxwers and Proceſs, viz. Potentia Ordinata & Alſoluta. Ordinata is a; h = 
Poſitive, as a certain Order; but the Law of Nature has no certain Order, but by whatever M ans 
the 'Truth can be known &c. and therefore it is ſaid, Proceſſus abſolutus &c. and in the Lay of N.. 
ture it is requir'd that the Parties be preſent &. or that they be abſent by Contumacy, viz. wi - 
they are warned and make Default &c. and the Truth to be examined. Br. Juriſdiction, pl. 59 0 
9 E 4. 15. Br. Conſcience, pl. 4. cites S. C. — Br. Dette, pl. 119. cites S. C. "0 


le n * — —_— 8 _—_— Me. 1 
22 — _— —— 


H/) Of what Things they may have Conuſance in 
Chancery. The Ordinary Power, As to Intol. 
ments. | 


1, 4E. 1. Rotulo clauſo Membrana 3. in Dorſo Angelinus 
SAL de Oyles conveys Lands to Walter de Heluin, and in the end of the 
*Fol. 373. Conveyance (*) it is mentioned Quod præd' Angelinis venir in 
2 Chancellariam Regis, & dedit præd' Maltero Seiſinam prati præd' cum 
Pertinentiis in forma prædꝰ, and there is a Sale made by the Abbot 
and Convent de Fontibus to certain Merchants acknowledged 
by the Abbot in Chancery, and tnrolled de 62 Saccis Lanz g Col 
lecta Monaſterit ſive Clacks Loke xc. (It 

ſeems both thele were Inrolments in Chancery.) 
2. 20 E. 1. Rotulo clauſarum Membrana 12 dorſo, Conrentio 
cta inter Richardum fillum Alant Comitem Arundell + Vober⸗ 
tum Epiſcopum Bathonenſem & Wellenſem quam 12 Januarii 
Anno 12. recognoverunt in Chancellaria & Comes petttt ur irrotule- 

cur t patet tC. 

3. 2 E. 1. Rotulo clauſarum Membrana s dorſo, Acquittances for 
the Receipt of Money among common Perſons inrolled in Chan- 


cery, 


pens” — Oey 
FW * ” aa * 14 * — 


— 4 3 * e SS ail. TFT „ —_— wh. 4 


(I) Of what Action- it may hold Pleas 


Writ founded L. I T cannot hold Plea of Pleas of Land, 20 Þ, 6. 32. b. 


upon a parti- | o 
ticular Act of Parliament, ſhall make Mention of the Act, as where it is enacted, that the Chancellor 7 


4 


to bim the Juſtices of the onfiBench, and the other may determine Canſes of Diſſeiſin between A. & . 
2 call B. by Subpæna; this Writ ſhall be Special and not General; Per Omnes, except Littleton, and 
ence it ſeems that the Chancellor cannot determine Plea of Land or Diſſeiſin without Act of Farlis- 


ment. Br. Brief, pl. 484. cites 14 E. 4. 1. 


2. It may hold lea of Treſpaſs. 20 H. 6. 32. b. 
- - 3- Do it may hold Plea of Debt. 20 P. 6. 32. b. , 
4 Inſt. 85. Whether there was ſuch a Manor as A. in Deed or Reputation at fuc 


cap. b. S. C. 4 0 70 whether Lands in B. were at that Time Parcel of the Mani 


or no _gbghr to be tried at Common Law, and not in Chancery; vY rhe 


Opinion of all the Judges. - 2 And. 163. pl. 89. Mich. 42 & 43 Eli. 


1 | | The Earl of Worceſter v. Sir Meyle Finch. 5. The 


5 
10 
d 


emitted to the Fuſſices Aſſſe again, who proceeded and gave Judg- 
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"$7: 5. The Complainant alleg'd a Diſſei/in to be committed of Bl. Acre at the a Inſt. 85. 
Time of a Bargain and Sale made to him thereof. It was the Opinion of all b. 8. S. C. 
the Judges, on a Reference to them by the Queen, that this ought to 
receive Trial at the Common Law and not in Chancery. 2 And. 163. 
pl. 89. Mich. 42 & 43 Eliz. in Caſe of Worceſter (Earl of) v. Sir Moyle 
Reh. 


— 


| = If A. conveys Land to B and at the Time of the Conveyance, A. had 4 Inſt $5. 
only a mere Matter of Equity to be relieved; by, or only a Right at the cap. 8. S C 
. B. his Vendee ought not to be relieved in the Chancery; and if 
the Perſon in Poſſeſſion of any of the Lands had any Title to them, he 
ſhall not be bound by Decree in Chancery from defending the ſame at and 
by the Common Law ; By the Opinion of all the Judges on a Re- 
rence by the Queen. 2 And. 163, 164. pl. 89. Mich. 42 & 43 Eliz. in 
Caſe of Worceſter (Earl of) v. Sir May le Finch. 
1. When the Suit is for Evidence, the Certainty whereof the Plaintiff 
ſurmiſeth he knoweth not, and without them he ſuppoſeth that he cannot ſue 
at the Common Law. It was reſolved that it the Defendant makes no Title 
to the Land, then the Court hath juſt Furiſdiction to proceed for the Evi- 
dence ; but if he makes Title to the Land by his Anſwer, then the P/ain- 
tiff ought not to proceed; tor otherwiſe by ſuch a Surmiſe, Inheritances, 
Freeholds, and Matters determinable by the Common Law, ſhall be de- 
eided in Chancery in this Court of Equity. 4 Init. 85, 86. Mich. 42 
& 43 Eliz, Worceſter (Earl of) v. Sir Moyle Finch. 


6. 4 1 * m ae nt, 1 "Is i 
hem — 


* 4 * 90 * — 
—_ 


(K) What Power the Chancery hath. 


x : E Engliſh Court of Chancery, is no Court of Record, Br. Error, 
T 11 V. 6. 14. b. per Prifot. 8 pl. 95. — 


H. 6. 13. 
KP.  Yelv. 227. Arg. cites 38 H. 6. S. P. but ſeems mĩ ſ. printed, and that it mould be 37 H. 5 


———— 4 Inſt. 84. cap. 8. S. C. & S. P. In Caſes were the Court of Chancery proceeds according 
to the Courſe of the Common Law, as in the Caſe of Privilege, of Scire Facias upon Recognizances, 
Traverſes of Offices and the like, it is a Record ; bur as to Proceedings by Engliſh Bill in Courſe of 
Equity, it is no Court of Record; for thereupon no Writ of Error lies as in the other Caſes, z Inft. 

l. Cap. 19. Ibid. 123. cap. 24. S. P. that the Court of Equity in the Proceeding in Courſe of 


is no Court of Record, and therefore it cannot hold Plea of any Thing whereof Judgment ls 
given, which is a Judicial Matter of Record. 


2. The Chancellor by a Decree cannot bind the Right of the Land, S P But 
but can only bind che Perſon ; and if he will not obey it, the Chan- — at 
celloxg may commit him to Priſea till he obeys it. 27 H. 8. 15. pet Law is to 


5 recover the 
| 2 Thing, and 
ſhall bind the Right ; Note the Diverſity. Br. Judgments, pl. 2. cites 27 H. 8. 15.— Br. — 


. cites 8. C. accordingly. — Br. Juriſdiction, pl. 53. cites 8. C. & S. P. — — 4 Inſt. 84. cap. S. 
2 and cites 8. C. | a ; 


3. Partition made in Chancery is good, and may be ſent into C. B. and 
Execution may be made thereof there by Scire Facias and well. Br. 


| JurifdiQtion, pl. 114. cites 29 Aff. 23. 


4 Ae was awarded of Damages for the Plaintiff upon Certificate of 
the Biſhop that the Tenant was a Baſtard, where the Parliament had wrote. 
* Fuſtices of Aſſiſe to ceaſe, and yer they proceeded as above, b 


_ Which the Chancellor reverſed this Fudgment before the Council, and ad- 


Judged it in the ſame Plight as it was upon the Certificate &c. and this 


ment 
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ment for the Plaintiff, becauſe the Biſhop had [certified] the Tenant a 
Baſtard, but they had no Regard to the Reverſal before the Council; for 
this is no Place where Judgment may be reverſed, Quod nota. And ſo 
ſee that they had no Reſpect to the Matter of the Reverſal. Br. Judges 
pl. 13. cites 39 E. 3. 14. - 

5. If a Feme be indow'd in Chancery, and after the Land is recovered 
from her, the may have Scire Facias there, to be indowed de Novo. Br 


Juriſdiction, pl. 114. cites 43 All. 42. 


6. In Debt upon an Obligation the Chancellor ſent Superſedeas to them of 


C. B. becauſe at another Time he had decreed the Matter in Chancery ; and 
the Court ſaid, that it was nothing to the Purpoſe, and they would nor 
obey it; for they have as High an Authority to proceed upon their Com- 
mon Pleas as the Chancellor has, Bur Superſedeas of the Privilege by his 
Privilege of the Chancery, they would allow; tor otherwiſe it ſhonſd be 
inconvenient by Reaſon ot the Attendance in the Chancery; Nota. Br. 
Superſedeas, pl. 19. cites 37 H. 6. 13. 

Tf Matter 5. Attachment in Chancery againſt Clerks of the Chancery, ſhall be 

= _ ies try d by Common Law, and not by Conſcience. Br. Juriſdiction, pl, 

men. 112, Cites 8 E. 4. 6. and 37 H. 6. accordingly. 


upon the 


Attachment, ; ; 
the Chancellor cannot adjudge according to Conſcience, but according to the Common Law; and as 


for the Conſcience, the endant ought to make a Bill to the Chancellor, and then he may Judge ac- 
cording to Conſcience. Br. Conſcience, pl. 15. cites 8 E. 4. 5. by the Juſtices. 


8. Superſedeas of Privilege of the Chancery was caſt in the Exchequer 
for a Clerk of the Chancery, againſt Thomas Y oung, Juitice, which was 
not afow'd for certain Cauſes. Young asked, What if the Chancellor 
will command me upon Pain that I ſhall not ſue him? Billing anſwer'd 

ou are not bound to obey it; for this Command is contrary to Lau. 


r. Judges, pl. 12. cites 9 E. 4. 53 


9. In Treſpaſs the Verdict paſs'd for the Father, and an Izjunction 


came to him out of Chancery that he ſbould not proceed to Fudgment on 
Pain of 100 l. and the Court ſaid that it the Plaintiff would demand 
Judgment, they would give him Judgment. Br. Judgments, pl. 86. 
Cites 22 E. 4. 37. | | 

10. The —— may write to the Mayor of Calais, and Writ of Er- 
ror ſhall iſſue from the Chancery zo Calais 4 udgment given there, and 
the Chancery may hold Plea upon Scire Facias, and other ſuch Writ 


which appertain to them, as well extra Terminum as infra Terminum. 


Br. Juriſdiction, pl. 16. cites 21 H. J. 33. | 
11. The King cannot grant a Commiſſion to determine any Matter of 
Equity; but it ought to be determined in the Court of Chancery, which 
hath Juriſdiction in ſuch Caſe Time out of Mind, and had always ſuch 
Allowance by the Law; but ſuch Commiſſions, or new Courts of 
Equity, ſhall never have ſuch Allowance, but have been reſolved to be 
againſt Law, as was agreed in Potts's Caſe. 12 Rep. 113. Hill. 11 

ac. 'The Earl of Derby's Caſe. 5 : 

12. Courts of Equity cannot agere in Rem, but upon the Equity 
of it; for it is a certain Rule, that Decrees in Court of Equity hall 
not bar in Action brought by Common Law, and therefore it Chancery 
ſhall make Decree on a Covenant, on which Action lies at Common Law, 
the Party, notwithſtanding the Decree, may have his Action; or it 4 
Bill be exhibited in Chancery for Legacy or Marriage-Portion, which 


Bill is diſmiſs'd, this tolls not the Remedy which the Party has 4 
Common Law; per Glin. 2 Sid. 122. Mich. 1658. B. R. Came v. 


Moye. 


13. Where the Court of Chancery have Power to examine in 4 ſum. 


mary Way. MS. Tab. April 21ſt, 1727. Paxton v. Orlebar, L) Whit 
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(L) What Perſons may be there relieved in Equity. 


HE Chancellor himſelf may, 16 E. 4. 4 b. UAxenbridge 
Chancellor was. 3 
2. Bur he cannot make a Decree in his own Cauſe. ill. 11 Jdc. in rs Rag. 113. 
e Ea 


| | 5 . I 
Chancery, between S/ John Egerton and the Lord Darby, refolved, 8 Derby . . 


Cate, S. C. but in ſuch Caſe where he is Party, the Suit ſhall, be heard in the Chancery here coram 
Domino Rege.— 4 Inſt. 213. cap. 37. S. C. reſolved accordingly; and alſo that his eputy cannot 
decree any Cauſe wherein he himſelf is Party; for he cannot be Judex in propria Cauſa; but in that 
Caſe he may complain in the Chancery of England See (M) pl. 4. S. C. 

Such Decree is merely void ; Coke Ch. J. Roll Rep. 246. pl. 16. ſaid it was ſo held by him and Do- 
deridge in Kelley's Caſe, as to a Decree by the Chamberlain ot Cheſter, who is Chancellor there, and 
ſeems 5 5 8. C. Ibid. 33 1. pl. 38. Coke Ch. J cites S. C. 3 Bulſt. 117. S. C. cited by 
Coke Ch. J. | | 


3. The King map ſue in Chancery for Equity, Tr. 14 Fac. in 
the Chancery, between e King and the Lord William Howard, it was 
(0 admitted, and reſolved by the two Chief Juſtices in Chancery. 


— 


(Mx) In what Caſes the Suit may be there. [In regard 
to other Courts, | 


1. 27 E. r. R finium Membrana 1. Petition in Cancella- 
ria Angliæ de Terra in Hibernia. 
2. Jf an erroneous Judgment be given in a Copyhold-Court of a S. C cited .. . — 
common Lord, in an Action in Nature of a Formedon, a Bill may be i Tanfield <<< 4 . 
1 


exhibited in Chancery, in Nature of a falſe Judgment, to reverle it. Mu LADS 


: f : II. 8 ac. . * 
Hill, 8. Ja. Scaccario, cited to be one Parre/bu/'s Caſe. in the Er- Zee ee. 
r 
a Caſe in which he was of Counſel in Ld. Bromley's Time, where it was debated at! d B. ee 2, | 
. y g ebated at large, and decreed 2 2 i 


Ia a Decree be made in an inferior Court of Equity, this upon a 

tew'Bitl erhibited in Chancery may be decreed there, to give _—_— 

71 9 and Aid to the firſt Decree ; Ag if a Decree be made againſt 

one Queen in Court of the Queen, which the Defendant 

wil not obey, upon a new Bill exhibited in Chancery this may be 

confirmed and decreed there, for the better Ald of the firſt Decree, 

D, 16 Ja. in Chancery, Sir Robert Floyd's Caſe, adjudged. 

a n cannot ſue in the Chancery of Cheſter for a Thing which + vi 
in Intereſt concerns the Chancellor there, becauſe he cannot be his *2:37+ 


own Judge, and therefore he may in this Caſe ſue in the Chancety SL) 
Nt England ; tbr otherwiſe there ſhall be a Fatlure of 8 Fr 5. 5000 
11 Ja, in Chancery, between Sir John Egerton and the Lord Darby and che Notes 


W by the Chancellor, Coke and Doderidge. Quoy *** 
+ I3 d. + + 
„ If the Defendants dwell out of the County-Palatine, if any of the Reſolved by 
aty-Palatine have Cauſe to complain againſt them for Matter of the Lord 
Equit » for Lands or Goods within the Connry- Palatine, the Plaintiff may N 
| het ain in the Chancery of England, becauſe he hath no Means to of Egal 
ding them to anſwer, and the Court of Equity can bind only the Per- the Maſter 
- lh, 5 F ſon; of the Rolls, 
| we and 2 Judges. 


. — th 2as 4 hahah 
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121 Rep. 113. ſon; for otherwiſe the Subject ſhall have juſt Cauſe of Suit, and outs 
Hill. 21 * not have Remedy; and when particular Courts fail of Juſtice, the gene- 


The Earl of 


Derby'sCaſe, ral Courts will give Remedy; ne Curiz regis deficerent in juſtitia exi- 
be 


4 Inſt. 213. 


6. A Bill was brought againſt an Executor of a Citizen of London, why 
lived out of the Furiſdiction, to come and give Security to the City for the 
Orphan's Portion, according to the Cuſtom of the City. The Defendant 
by his Anſwer ſubmitted to do as the Court ſhould direct, but being no 

reeman would not be ſubject to the Orders of the City. Ir was urged 
by the Recorder, that this Court uſed to aſſiſt the City in ſuch like Cates 
and on Petition uſed to grant Subpcena's to Perſons to appear before the 
Mayor in his Court; to which it was anfwer'd, that th:s Cuſtom concerns 
the Country as well as the City, and muſt be tried by Verdict; and it is 
inconvenient for Country-Gentlemen to be put to give Security to the 
Orphans Court by Recognizance, Ld. Keeper decreed the Plaintiffs to 
try the Cuſtom. Chan. Caſes 203. Paſch. 23 Car. 2. London Mayor 


&c. & Byfield v. Slaughter. 
7. Chancery cannot by any Decree bind the J/e Man; nor if they 


ſhould decree, could they execute the Decree there, it being out of the 


Power of or Sheriff. It was ſo held by the Plaintiff's Counſel, Chan. 
Caſes 221. Hi 
Earl of Derby. 


8. In a Bill by way of „ an inferior Court, the Plaintiff there- 
7 


in muſt complain of the Injuſtice done him by the inferior Court; but 
is not obliged to aſſign any particular Errors, which is the Difference 
between a Bill of Appeal and a Bill of Review; but in this they agree, 
viz. that both muſt be upon the ſame Evidence, and you cannot examine 
De Novo, tho? in the Spiritual Court they examine over and over again, 
and proceed upon new Allegations ; and Jeffries C. ſeemed to incline, 
that a Bill of Appeal would lie froin an inferior Court to the Chancery, 
as at Common Law the B. R. corrects all inferior Courts, Vern. 442. 
pl. 417. Hill. 1686. Addiſon v. Hindmarſh. 


—_ 


» ww (N) * What Things ſhall be relieved in Equity. 
Caſes a Man 
may be re- 


3 1 habe heard my Lord Coke cite two Verles for this out of Sit 


Oath, ſee Thomas Moore, 
Tit. Own 


Oath (8) — | Three Things are to be helpt in Conſcience, 


—_— FI | Fraud, Accident, and Things of Confidence. 


ſee Tit. Own | 
Act (A)— 4 Inft. 84. cap. 8. S. P. 1ſt, All Covins, Frauds, and Deceits, for which there is no Reme- 
dy by the ordinary Courſe of Law. The 2d is Accident, As where the Servant (of) an Obligor, _ 
gagor &c. is ſent to pay the Money on the Day, and he is robb'd &c. Remedy is to be had in this 
urt againſt the Forfeiture, and ſo in like Caſes. The 3d is Breach of Truſt and Confidence, where- 
of there are plentiful Autherities in our Books The Juriſdiction of the Court of Chancery 15 ol 
rally thus divided; and by Accident is meant when a Caſe is diſtinguiſhed from others of the like Na- 
ture by unuſual Circumſtances ; for the Court of Chancery can not controul the Maxims of the Common 2 
becauſe of general Inconyeniences, but Only when the Obſervation of the Rule is attended iti. ſome 
unuſual and particular Circumſtances, that create 4 perſonal and particular Inconvenience; per Ld. Con- 
per. 10 Mod. 1. Trin. 8 Ann. in Canc. Anon, 


Br. Con- 2. Ik a Man comes to be remedileſs at the Common Law b 
ſcience, &c: his own Negligence, he ſhall not be relieved in Equity; 4 


pl. 23. cites he pa 8 liſrati Acquittance, attD after 
Ya ys a Statute Ot Dbligation without Acquittance, 
aten ts tied thereupon, be ſhall not be relieved in Equity; W 


Il. 23 & 24 Car. 2. in Cafe of the Duke of Athol v. the 


ld TL 


ty 2 = = yt Wren ee , 


her 
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ag not bound to pay it without an Acquittance, 22 E. 4 in «Stamre- 


Merchant 
6, b. , | 6 | paid the 
Money without an Acquittance, and the Chancellor ſaid that the Conuſee could not deny the Pay- 


ment, and therefore he demanded of the Juſtices if he might award a Subpana ; and Fairfax ſaid he 

could not, becauſe then Marter of Record would be defeated by 2 Witneſſes, and he was not bound 

to pay the Statute nor an Obligation, unleſs the Obligee would make a Releaſe or Acquittance ; and 

Huſſey ſaid that it is better here to make him pay the Sum twice than to alter the Trial of the Law; 

for he is not bound to pay unleſs the other will give a Releaſe or Acquittance ; and the Chancellor 

agreed as to the Statute, which is a Record ; but not as to the Obligation, which is only Matter in 
act 


3. If two Men are bound to another, and the Obligee releaſes to 
one, ſlippoſing this will not dilcharge the other, yet Ignorantia Juris 
von exculat, and therefore he ſhall not be thereupon relieved againſt 
the other in a Court of Equity. 12 Ja. between Harman and Cam, 
in B. R. a Prohibition was granted accordingly to the Council of 
Marches; and Mich. 14 Ja. a Conlultation dented, 
4 Sulpena brought by R. againff C. becauſe R. had Land extended to 
him in Ancient Demeſne by Statute- Merchant, and atter C. purchaſed the 
Land, and had Recovery by Sufferance in the Court of Ancient Demeſne upon 
Voucher, and recover d and enter d, and cuſted R. and he brought Subpœna, 
and it was held that he, viz. R. cannot falſiſy the Recovery, and therefore 
le ſball be reſtored by the Court of Chancery by Conſcience. Quod nota; 
for there is no Remedy at the Common Law thereof. Br. Conſcience, pl. 8. 
cites J H. 7.11. 
5. 100 by the Chancellor, where Feofment is made upon Confidence the 
Feoffor has no Remedy by the Common Law ; bur he ſhall have Reme- 
dy in the Chancery by Conſcience. Ibid. | 
6. $ where a Han pays Debt without Specialty, which is due by Obli- 7 H. 1. 12. 
ation, there is no Remedy by the Common Law; but he thall have 4 S. P. but 


emedy in the Chancery by Conſcience. Ibid, 2 85 Paying 


| by Bond 
without having the Writing delivered to him. A Bond enter'd into for Payment of Any upon 


the Payment whereot the Teſtator promiſed to deliver up the Bond to be cancell'd, the Money was 
paid, but the Bond not delivered up. The Teſtator dies. Afterwards the Obligor ſued the Executor 
in the Court of Requeſts for Relief in Equity, and to have the Bond delivered up. The Executor ſug- 
555 that be knows nothing of the Payment of the Maney, being no ways privy thereunto, and ſo prays a 
rohibition, this being more proper for a Trial at Law. The other pray'd a Procedendo, for that he 
had no Remedy to be relieved at the Common Law, in regard that this Promiſe made by the Teftator 
to deliver up the Bond, is ſuch a Perſonal Aſſumpſit as that the ſame Moritur cum Perſona, and there- 
fore a Procedendo was granted, there being juſt Cauſe for him in this Caſe to proceed in the Court of 
Requeſts, and there ke relieved. Bulſt. 158. Trin. 9 Jac. Strong's Caſe. ; 


. 8 if one be bound to F. S. to the Uſe of W. N. and after J. S. re- 
leaſes the Debt, W. N. ſhall have Remedy in Chancery by Conſcience. 
Br. Conſcience, pl. 8. cites ) H. J. 11. 5 

8. H where a Man is indebted without Specialty, and dies, his Executors 
ſhall not be charged by the Common Law, bur in the Chancery by Con- 
ſcience. Ibid. 

9. No Court would relieve long Leaſes for looo Years, by which the Such Leaſe 
King was defeated of the Wards ; per Richardſon J. And he ſaid that Hall be | 
Ld. Elſemere uſed to ſay that there were 3 Things which he never would __ * : 
relieve by Equity, and that thoſe were long Leaſes as aforeſaid ; 2dly, Fraud and 


— and 3dly, Naked Promiſes. Litt. Rep. 3. Hill. 2 Car. C. . per 5 ba 
D. n 


Coke Ch. J. faid that the Ld. Chancellor would not relieve ſuch a Leſſee in Court of Equity, becauſe 


the Beginning and Ground of it is apparent Fraud, Godb. 191, 192. pl. 2/3. Trin. 10 Jac. in the 
Court of Wards in Cotton's Caſe. 5 Ty, | * 


10. C. was Tenant for Life of a Wharf, which was carried all away 
an extraordinary Flood, and he brought his Bill to be relieved ag 
che 


— — — ä — —— 
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the Payment of his Rent. But all the Relief he had was only againſt 
the Penalty of a Bond which was given, [and forteited] for Non-pay- 
ment of the Rent; and the Defendant was ordered to bring Debt tor bis 
Rent only. Cited by Maynard, Arg. Chan. Caſes 84. as about 17 
Car. 2. 'The Caſe of Carter v. Cummins. | 

11. A Sale made of Lands purſuant to the Statute of Draining, at 4 
moſt unreaſonable Under-Value, by the Commiſſioners of Sewers, was pray'd 
to be ſer aſide, upon a Suggeltion likewiſe of Combination between the Lf. 
ſee and one of the Conſervators ; but denied, becauſe it would be contrar 
to an Act of Parliament, and would deſtroy the whole Oeconomy for 
the Preſervation of the Fens. 2 Chan, Caſes 249. Hill. 30 & 31 Car. 2. 
Brown v. Hammond. 

12. In Matters within the Juriſdiction of this Court it will relieve, 
tho nothing appears which ſtrictly ſpeaking may be called illegal. The Rez. 
ſon is, becauſe all thoſe Caſes carry ſomewhat of Fraud with them, tho 
it be not ſuch Fraud as is properly Deceit, but ſuch Proceedings as lay 
a particular Burden or Hardſhip upon any Man ; it being the Buſineſs of 
this Court to relieve againſt all Offences againſt the Law of Nature ang 
Reaſon ; per Ld. C. Talbot. Cafes in Equ. in Ld. Talbot's Time, 40. 
Mich. 1734. in Caſe of Boſanquet v. Daſhwood. 


— 


mim —— 
— 
6 


(O) Of what Caſes they may hold Plea. 


Roll Rep. 1. T a Man enters into Land where #c. for a Condition broken, he 
. whole Eſtate is defeated by this ſhall not have any Reltef in 
wo be s. C. Equity, unleſs the Condition was broke by Dilcett or Practice of 
& S. P. held him who enters for the Condition broke, Pill. 12 Jac. B. B. ke⸗ 
according ſolved, and a Prohibition granted. Mich. xx Jac, B. B. between 
Jy, and 3 Glaſcoc and Rowly, per Curiam, | | 
rohibition 
granted. See 2 Bulſt. 142, 143. 8. C. 


1 


** 4. 8 A. : SOIC 
ww 


(P) In what Caſes a Man ſhall be relieved, where he 
hath deprived himſelf of his Remedy at Common Lau, 
by his own Act. 3 


See(Q)pl. . 1 F a Wan be Lord of a Copy- hold Manor, and a Copy-bold 

9. . Tenant in Fee of the Manor ſurrenders it to the Uſe ot one for 
Lite, the Remainder to B. in Fee, and the Tenant for Life dies, dib 
B. pays no Eine for his Admittance, but after dies, and it deſcends to 
his Son; and after the Son ſurrenders it to the Uſe of J. S in Fee, all 
no Fine paid for it, and alſo the Rent for the Tenement was for {ever 
Years arrear ; and after the Lord of the Manor grants the Manor in Fee 
to J. D. and after in d Court of Equity ſues J. S. for the Rent arrear, 


and the Fines which were due before the Sale of the Panor to J. ©: 


„ * 


r 


ind alleges in his Bill, that che Copyholder had free Land intermixed 
with his Copy-hold Land, ſo that he could not know where to diſtrain 


for it; yet a Prohibition lies, (“) becaule he hath deprived himſelf * Fol 375. 
of his Kemedy by his own Act, Scilicet the Sale ofthe Manor, VV 


and theretore {hall have no Remedy in a Court of 05 clpectally 
in this Cale he ſhall not have Remedy againſt J. S. the Purchalor, 
for the Fines and Arrears of Rent due before his Purchale. Mich, 
10 Car. B. R. between Srjeanr Hiichman Plaintiff, and Finch and 
Block Defendants, retolved per Curiam; and a Prohibition 
granted accordingly to the Court of Requeſts, though this Mat⸗ 
ter 11 there pleaded, was betore over-ruled upon Demurrer to 
Ill. 
11 A Woman Adminiſtratrix ſued in the Court of Requeſts, com- 
plaining that ihe took Adminiſtration of her Husband's Goods thinking he 
was our of Debt, except ſome ſmall Sums which he owed to Labourers &c. 
which ſhe had paid; and afterwards Debt upon Specialties were brought 
againſt her, upon which the obtained an Injunction there, but a Prohi- 
bition was granted per tot. Cur. Cro. J. 535. pl. 20. Paſch. 17 Jac. 
B. R. Jobbin's Cale, 
z. A. a Termor tor Years orders a Scrivener to make an Aſſurance 
thereof to B. rendering Rent according to an Agreement between them; 
and the Scrivener grants the intire Term rendering Rent. A. ſhall have 
no Reniedy in Equity for the Rent, for if the Aſſurance is bad, and yet 
there ſhall be a Remedy, to what Purpoſe is the Common Law. 2 Roll 
Rep. 434. Trin. 21 Jac. Hudſon v. Middleton. Last. 148. 
4 An Annuity was granted by the Father to the Younger Son, who de- Hill. 2. Car. 
livers the Deed to a Friend who loſes it. And the younger Son ſues the Brightman's 
Eldeſt at the Council at York. Doderidge ſaid there was'not any Re- . 
medy or Ground of Equity in this Caſe; for the Deed might be upon Con- Delivery 
dition, or other Limitation ; and the Deed might be loft by Practice or was to one 
Covin, to charge the Heir abſolutel This Caſe was referred to juſ- of his elder 


tice Hutton, H. 2 Car. Noy 82, Vincent v. Beverlye. 3 is 


Vent int 
Ireland, and in the Removal of divers Writings this Annuity was loſt, and now he ſued in the . 


cil of York for his Annuity againſt his eldeſt Brother who was to pay it, and grounded his Suit npon 
this Equity. Per Doderidge, he ſhall not be relieved here ; for it was his own Folly to deliver them 
to ſuch Perſons as had uo more Care of them; and perhaps there was a Condition, or the like in the 
Deed, or a Limitation whereby the Annuity ſhould be determined ; and he by Combination would 
loſe the Writing, to charge the eldeſt Brother abſolutely ; bur if the Deed had been loſt 
by Fire or the like, there he ſhall have Relief in Equity; as it was in the 
ee tit. Faits, (U. a) (W. a) and tit. Surety. (B) 


5 Caſually, as 
Caſe of Vincent v. Beverley. 


3. If the Leſſor enters upon his Leſſer and ſuſpends his Rent, he ſhall Noy 82. S P. 
not have Remedy in Equity; Per Doderidge obiter & non fuit nega- in totidem 
um, Lat. 149. Trin. 2 Car. Verdis. 

6. C. purchaſed Church Lands in the Rebellion in Fee, and after- Ibid. The 
wards ſold them to H. and covenanted that he was lawfully ſerſed Ec. but like Caſe and 
lome Proof was that it was declared upon the Sealing, that the Vendor ſhould Dectec, ſaid 


undertake for his own At only. It was decreed that the Defendant, who Mort be. 


had recovered by judgment at Law, ſhould acknowledge Satisfaction on fore, be- 
= Jud ment and pay Coſts. Chan. Caſes, 15. Mich. 14 Car. 2. Cold- tween Far- 
25 pry | rer ar- 


1. If after Afignment of a Bond, the Aſignee ſues the Bond and gets 
Judgment, * Judgment affirmed i Error, and after * 
taken out; but before the Return thereof, the Agnor gives a Varrant 
Attorney to acknowledge Satisfaction upon Record, and thereupon a Su- 
berſedeas is ſued out to ſtop the Execution; and upon Motion to ſer 
7 the Superſedeas, this was held relievable only in Equity. 10 
od. 102. Mich. 11 Ann. B. R. Parker v. Lilly. 


5 G | (Q) What 
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(Q) What Things may be relieved there, not againſt , 


Maxim in Law. 


S C. cited 1. J F a Man loſes his Oligation in which J. S. is bound to him 
Lat. * . pet he ſhall not be relieved tor the Debt in a Court of Equity 
Uo J -* becaule it is againſt a Paxim in Law to have an Action upon this, 
(W. a) and Without ſhewing it in Court. Mich. 3 Car. B. R. between ler 62 
Surety (B) Reames per Curiam, a Prohibition granted to [the Court of] Re: 
My oo queſts, and they would not Sulig a Procedendo, though there was 
. Staney. nin Affidavit made that the Obligation was loft. oy 
2. Jfa an ſeiſed of Lands in Tail for a valuable Conſideration, 
bargains and ſells ro another in Fee, and Covenants that he and his 
Wite will levy a Fine for the better Aſſurance to the Bargainee; and 

it is agreed that 30 l. Parcel of the Conſideration, ſhall be paid to the Ba- 
ron upon the Conuſance of the Fine by the Baron and Feme, and after 
Baron and Feme acknowledge a Fine before a judge in the Circuit 
in the Vacation; and after the ſaid 30 I. is paid, and received by the 
Feme, the Baron being Sick in his Bed, ano alter the Baron dies be- 
fore the Term, and thereupon the Feme ſtops the Paſſing of the F ine, 
and after brings a Writ of Dower, the Batgainee ſhall have no Re: 
medy in Equity againſt the Dower, becauſe it is againſt a Bartm 
in Law, that a Feme Covert ſhall be bound without a Fine. Mich. 
5 Car. between Hody & Zu», refolved by the aſter of the Rolls, 
Juſtice Jones, and the Maſters in Chancery, and the Plaintiff dif 

miſled accordingly as to Oower ; and they then ſatd it was ſo re- 
ſolved before in Maſter Dew's Caſe, one of the 6 Clerks ; but the 

Court agreed, that if the Feme had any perſonal Eſtate, as Ere: 
cutrix or Adminiſtratrix to her Husband, ſhe ſhall be liable for that; 

| and thereupon a Commiſſion was granted to inquire of the Allets. 
See (P) pl. 3+ If A. be ſeiſed of a Manor in which there are Copy-holders of 
1. S. C. Inheritance rendring Rent, and the Rent being Arrear, the Lord bar- 
gains and ſells the Manor to J. S. by which he hath deſtroy'd his Reme- 
Dy to diſtrain, and admit that he could not have an Action of Debt 
for theſe Arrearages, as it they had been due out of a Freehold, he 
ſhould not, yet he ſhall not be relieved in Equity for them, becaule it is 
againſt a Maxim in Law in as much as by Law he hath by his own Att 
deſtroy d his Remedy. . 10 Car. B. R. between Serjeant Hitchan 
Naintiff, and Finch & Block Defendants reſolved, and a roht- 
ition granted to the Court of Requeſts accordingly after a Oe 


murrer upon this Matter there over-ruled. 
4. In former Times the Chancellor uſed to ſend for the Fudges, to know 


when Equity ſhould be admitted againſt the Common Law, and when wt; 
becauſe ir is not to be altered for every Fancy, and it was a great Doubt 
in what Points Equity ſhould hold Place; agreed by Doderidge and 
Chamberlain J. 2 Roll. Rep. 434 Trin, 21 Jac. B. R. 


r,, . wv Ao boite con oath 
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(R) What 
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(R) What Things may be relieved there. Not a Thing 
againſt a Maxim in Low. 


. h E Chancery ſhall not relieve a Man againſt a Yarim of 
ſhall be croſſed, for this is to (*) make a new Law. M. 16 Jac. * Fal. 376. 
between Ro/ we / & Every, by the Chancellor, Oodderidge and Hutton x 


_ relolved. 


2. An Executor cannot be compelled to accout in a Court of Equt- _ —_ ; 
ty tor Things received by the Teſtator as Bailiff or Receiver tc. be⸗ 8. 814 5 


cauſe he is diſcharged by good Reaſon, by a Barim ofthe Com-accordingly ; | 
mon Law, becauſe his Leſtaror might have waged his Law, and Per Cur.And I 
might have had better Knowledge to diſcharge himſelf than the Exe- **robivi- | | 
tutor may. P. 13 Jac, B. B. between Powe! & Harris, Per Cu- 327 3 


granted to 


tiam reſolved Contra M. 14 Jac. B. N. Where a Prohibition Was the Marches 
denied twice by the Court, in ſuch Cale to the Council of Bork, be- of Wales, 
tween Wtibye x Mowel. (where the 


| | Bill was 
brought) Niſi &c. Afterwards the Court ſeemed to be of the ſame Opinion, but the Prohibition was 
fay'd by Aſſent, and the Matter referred to Arbitrators. 


& << 2 =. *  qImrLCk 2X 


z. [So] An Executor or Adminiſtrator cannot be charged in a d. borrov'd 
Court of Equity tor a Contract made by the Teſtator, of which no n 2? 


A. to whom 


Remedy lies at Common Law; for this is againſt 8 of S. was Exe- 
Law, Contra P. 4 Jac. B. R. between Richardſon & Sir Moyle rl — 
7 1 ein poli- 
Fnch, Per Curiam | ebe 
Term for 5 Years, ſecured it to A. by Deed, with a Proviſo of Redemption. G. ſued S. in the Court 
of Requeſts upon this; and ſhewed further that there was a Verbal Agreement between them, that if 
the Money was not paid at the Day A. ſhould take the Corn growing on the Land, and if the Corn 
amounted to the Value, G. ſhould have his Term again, and that he reap'd the Corn, which well ſa- 
tished the Money, and yer he continued Poſſeſſion of the Term, which after came to S. and is now 
expited, and ſo pray'd that the Detendant might account for the Profits. The Defendant moved for 
a Prohibition. Per Richardſon tho' the Truſt is contrary to the Indeature, yer ſuch Averment is good, 
notwithſtanding the Proviſo ; but becauſe the Executor ſhall account to no one but the King, and the , 
Tearsare now ſpent, and tho* he occupied himſelf, yet the Profits are Aſſets; and if he ſhall recover 
wa Court of Equity, there ſhall be a Devaſtavit againſt the Executor, and a Prohibition was granted 
8. tor. Cur, Litt Rep, 221. Mich. 4 Car. C. B. Goffe v. Skipton. Het. 117. S. C. but is only a 
Tranſlation of Litt. Rep. | | 
Inteftate tcok the Profits of the Lands of the Plaintiff, being within Age, by Force of a Truſt repoſed in 
lim by the Father of the Plaintiff by his laſt Will, the yearly Value of which Lands was 801, 
and the Inteftate took the Profits from the 23d Year of Queen Eliz. till the 33d Tear of ber Reign, 
and with Parcel of the Profits purchaſed Lands in Fee, which deicended to his Heir, and off Aſſets to his 
Adminiſtratrix, one of the — to ſatisfy the Plaintiff, all Debts paid. The Queſtion was, whe- 
cher in this Caſe the Adminiſtratrix might not be charged in Equity for the ſaid mean Profits? And Sir 
Thomas Egerton, Maſter of the Rolls, ſaid that he had ſeen a Cale in Chancery in Anno 24 H. 6. re- 
ſolved by all the Judges of England remaining in the Tower, that where the Feoffees to Uſe took the 
Profits of the Land, and received the Rents, and made their Executors, and died, leaving Aſſets to 
ſetisfy all Debts, over and above the ſaid Rents and Profits, that the Executors ſhould be charged to 
fry Ceſty que Uſe for the ſaid Rents and Profits; and accordingly it was decreed in Mears's Caſe 
3zainſt the Defendant ; but whether the Heir ſhould be contributory or no, it was doubted, 4 Inſt. 
5, 87. Mich. 37 & 38 Eliz. in Canc. Mears v. St. John, Adminiftrator of Alnion. | 


4- One Jointenant cannot ſue his Companion in a Court of Equity ay 9 7 
for the taking of all the Profits, becauſe it ts againſt a Maxim in Law, 3 (fs 
9. 13 Jac. B. R. between Fin and Smith reſolved, and a Prohibiti⸗ p. onion 
on granted. | was granted 

| | | TI” | do the Court 
of Requeſts where the Suit was; for the Law gives him no Remedy. In ſuch Caſe there is no Re- 
medy, unleſs it were done on an Agreement or Promiſe to Account. Cary's Rep, 29. 8 June, 44 Eliz. 
Anon See Tit. Prohibition (L a) pl. 4. Portington and Beaumont. | T 
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Two Tenants in Common were of Hall and a Parlour within the Hall, and the one fulkred the ms.” 
to come into the Hall, but kept the Parlour within it locked; it was ordered in the Court of Ren 
that their Remedy is at Common Law, but for the inner Room they confeſs an Ouſter, and P:ohibj.. k 
was granted, and pray'd to be difſoly'd, but Haughton ſ. ſaid it could not; for this is an Uuſter a. 
Common Law. 2 Roll Rep. 434. Trin. 21 Jac. B. R in Caſe of Hudſon v. Middleton. 7p 


5. Tf an Infant ſells Lands for Money, and purchaſes other Lands 
with the Money, pet this Sale by the Inkant ſhall not be help'o by 
the Chancery, becaule tye [Perſon of the Inkant is diſiivico by a Mar 
im in Law. P. 16 Ja, in RS t and Every, BY the Cyanceligr, 


£O0odvde:idge and Hutton, 

6. The 4iſignee ot a Covenant cannot ſue in a Court of Equity tg 
have Benefit ofthe Covenant, tor this is agatnit the Law to alngn 
a Covenant. M. 11 Ja. B. R. between Woodford and Hoilang, 
CUI: a Prohibition granted to the Court of RKequeits for icy a 

uit there, 

. An Executor in a Court of Equity ought not to be compelled to 
pay Legacies be fore Obligations forfeited, fut this is againit the Com 
mon Law, Mich. II Ja. B. R. between } g gleſ worth ana Everet, 


reſolved, 


Br. Con- 8 Tf a Feoffment had been made to the Uſe of a Feme, who took 
ſcience, pl. Husband, and they had ſold the Land to a Stranger tor Money, and 
Vo the Feme had received the Money, and upon the Requeſt of the Baron 
S. C. and | 3 

ſays it was and Feme, the Feoffees had made an Eſtate to a Stranger accordingly, 


i a Manner After the Death of the Baron the Feme might have brought a Sub 
cen. pxhia in Chancery againſt the Feoffees, and recoveres, for the 
dee confeſſes Chancery ſhall not help this void Sale made by a Feme Covert, tor 
this Matter, ſhe could not conſent to it. and all the Act was the Act or the Hus 
he ſhall rez- hand only, and the Receipt of the Money by her was not to ay 
Gee n as ſhe could not have any Advantage thereot, 


Fene, and but the Baron. 7 E. 4. 14 b. by all the Juſtices and Chancellor; 
otherwiſe ACCOrDingly this Cale was agreed M. 16 Ja. in Chancery by the 
the Feoffee Chancellor, Oodderidge and Putton, in K s Cale, + 18 E. 
bs Uh —_ | 

recom- 


penced for the Land ——Fitzh. Subpcera, pl. 5. cites S. C. accordingly. S. C. cited Roll Rep, 
219. pl. 23. Trin. 13 Jac. B. R. Arg. in Ruſhwell's Caſe. See pl. 9. S. C. 


Br. Conſci- . If a Feme makes a Feoffment to her own Uſe, and after takes Hus- 
ence, Pl 28. band, ànd after makes her Will, that che Feoilees ſhall make an Eſtate 
— . in Fee to her Husband, and dies, this Deviſe ſhall not be made good 
Br. Teſta by Chancery, becauſe all Acts by a Feme Covert are void, and tie 
ment, pl. 13. Law of Conſcience follows this. 18 E. 4. 11. b. by all the Juſtices. 


cires S. C. | 
and by all, præter Tremaile, the Will is void; and yet per Vaviſor, Feme Covert may make Teſta- 
ment, by Agreement of her Baron, of an Obligation made to her before the Coverture, and of Par- 


phernalia, viz, her Apparel. 


10. Tf a Man had deviſed Lands to another for a valuable Con 
Paſch. 1 deration at the Common Law, before the Statute of Wills, where there 
ac. B. R. Was no Cuſtom to warrant it, this could not be help'd by Chancety, 
uſhwell's becauſe this is againſt a Maxim of the Common Law, Y. 16 4d 
Caſe, S.C. in Roſwell and Every's Cale, agreed by the Lord Chancellor, Dod 
218. pl. 19, Deridge and Þutton, 


Trin. 13 Jac. B. R. & C and 219. pl. 23. S. C. but S. P. does not appear clearly, but ſeems to be in- 
tended hid. 220, in r 1 D 


11. If a an that is Non compos Mentis aliens Land, this ſhall 


Roll Rep. 
192. pl. 32. 


FR? 
not bereſtored to himſelf b Equip, a. 
3 b himſelf by Chancery upon a Matter of Eq gan 


| 
| 
| 
t 
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nainſt the Maxim of the Common Law. Mich. 16 Jac, in Roe Roll Rep. 


and Every's Caſe, by the Lord Chancellor and Dodderidge agreed. 22 Are 


Caſe, 8 C. but S. P. does not appear, but cites 4 Rep. Be verley's Caſe, that a Man of Non Sanæ Me- 
4 ſhall not be aided in Chancery to avoid his own Obligation, becauſe it is againſt a Maxim in 


Law. 


12. A Purchaſer of a Reverſion ſhall compel the Leſſee in Chancery I do not ob- 
to attorn, Where he hath no Means to compel him by the Common Law 1. this 
for this 1s a particular Miſchief not againſt any Maxim. Mich. 16 nia 
Jac, in Roſwe/”'s Tale, agreed per Dodderidge, according to ſeveral zo vers 
Precedents in Chancery ſhewed to him. Caſe, 8. C. 


reported in 
Roll Rep. — See Tit. Rent (M. c) per totum. 


13. I there be Leſſee for Life, the Remainder for Lite, the Rever- Mo 554. pl. 
ſon or Remainder in Fee, and the Leſſee in Poſſeſſion waſtes the 11 Kita 1.4 
Land, tho he is not puniſhable by the Common Law during the K Egerton 
Remainder, per he may be reſtrained in Chancery; for this is a par- ſaid, chat he 
ticular Miſchiet ; and tho” he is not puniſhable during the Continu⸗ cher he 
ance of the Remainder, yet it is a Tort, and he is puniſhable akter. PR. 
PBich, 16 Jac. in Roc, Caſe, agreed per Dodderidge, according, „here in 


to the Precedents of the Court of Chancery which were betore cited. ſuch Caſe i 
was decree 

in Chancery, by the Advice of the Judges, on Complaint of the Remainder-man in Fee, that the firſt 

Tenant ſhould not do Waſte, and that an Injunction was granted. — See Tit. Waſte (R. a) (S. a) per 

totum. 


14. Ik by the Uſage of a certain Country Land is to lie in Com- 
mon every third Vear, and the Owner of this Land by Deed leaſes this 
Land for 20 Years then next enſuing, provided every third Year, when 
the Land-is to lie in Common, ſhall not be reckoned among the 20 
Tears ; tho? this Droviſo ts void by the Common Law, vet it ſhall 
be help d by the Chancery, and the Leſſee ſhall have the 20 Bears, 
(caving out every third Pear; for this is not nog any Maxim of 
Lam, but it is according to the Intent of the Deed, Mich. 16 Jac, 
in Chancery, between Leet and Cooper decreed, 
15, I there be an Agreement upon Marriage between A. and E. that 
a Jointure ſhall be made by Grant of a Rent to B. (the Father of A. the 
eine) his Executors and Aſſigns for the Life ot the Feme, and that 
tor Default of Payment B. the Father ſhall have an Eſtate for certain 
Years in the Land, out of which this iſſues, if A. the Feme ſo long 
lives, AND after the Rent is granted accordingly, and. by ſeveral ſub⸗ 
{quent Acts the Grant is confirmed, and che Wite of C. rhe Father 
ot E the Baron, joins in a Fine with C. her Pusband, for the better 
Settlement thereof, and after both the Barons grant a Leaſe for Vears, 
in Truſt for the Feme of C. to the Intent that ſhe ſhould pay the ſaid 
do l Rent to A. the F eme, and that ſhe herſelf ſhall have 40 l. a Year, 
and that if the Rent be not paid, that the Leaſe ſhall be void; after B. 
the Father of A. dies, without making any Aſſignee of the Rent, by 
which the Renr is extin& in Law ; this ſhall be made 9 againſt 
7: Bite of C. and the Leſſees in Truſt for the Wife ol C. becauſe 
gage her Conſent thereto by Fine, and the Truſt is to be guided 
ina Conrt of Cquity. Tr. 3 Car. between Sir Richard Buller v. 
Cheverton and Polwhee!, Decree in Chancery by Juſtice Jones. ES 
16. A Court of Equity cannot compel an Executor to perform a De- Roll Rep. 
bez Made there againſt the Teſtator before a Statute 1 Wir- 36. 4 
E Mich. 12 Jac. B. R. between Walter and Heyford, per Cu- e, ? 
Path. and a Prohibition granted accordingly to the Council of A Decres in 


| Chancery a- 


* 


| | | gainſt an 
Death or ſhall not be ſatisfied before an Obligation made by the Teſtator, which becomes due after his 
Per Roll J. Sty. 38, Trin 23 Car. B. R. in Caſe of Ecles v. Lambert. 


5 H 17. It 


394 Chancery. 


17. It two ſubmir themlelves to the Arbitrament of J. S. of all Con. 
troverſies, ita quod gt. de ræmiſſis c. and. S. makes an Award of Part 
only, {0 that the Award is void in Law, this ſhall not be made good 
in a Court of Equity; becauſe the Award was merely void by Lay, 
P. 7 Jac. B. between Robinſen and Bi/s adjudged, and a Prohlbiti⸗ 
on ted to the Council of Bork, - 

18. Ik a Man for 100 l. aſſumes to make a Leaſe for 21 Years, an 

01. 378. ; mon + SIC. uc. 
ſdetween Chapman and Boier, per Curiam. nk 
19. Ia Feme, Tenant in Dower, ſues in a Court of Equity for 
Damages, where her Husband did nor die ſeiſed, a Ptohibitton lies. 
for it is againſt the Common Law. Mich. 5 Jac. B. between S 
man and Revet, reſolved, and a Prohibition granted to the Court of 
Requeſts According. | 

20. If A. grants a Rent olit of Land to B. and atter grants the Land 
to the Son and Heir in Fee, and covenants that it is ditcharged of all 
Incumbrances przter the ſaid Rent, and after B. loſes his Deed of the 
Grant of the Rent, and therefore ſues in a Court of Equity for the 
Rent, a Prohibition lies; for it is a Maxim in Law that none ail 
recover ſuch Kent without ſhewing of a Deed. 

| B. R. between Bevery and Unite; a Prohibition 
granted to the Council of Bork ; and Mich. 2 Car. a Conſuitation 
was pray'd, and denied, but referr' d. ; 

21. Jf a Pan ſues in a Court of Equity to have Seiſin of a Rent. 
ſeck, a Prohibition lies for the Caule aforeſaid; for this would be 
to make a new Lam. Mich. 2 Car. per Doderidge. P. 5 Car, 
B. R. between Norris and Price, agreed per Curiam, where the 
Rent commenced by Grant. | 

Mo 80% pl. 22. But if a Rent be deviſed by Will in Mriting, a Court of Equi- 
1092. Mich, ty may compel the Tenant of the Land to give Seiſin, becauſe by 
$1 Sim the Intendment the Tenant of the Land was Inops Conſilit at the Tine 
Caſe of Of the Deviſe. Mich. 5 Car. B. R. between Norris and Price, per 


Shute v. Curtam, upon a Prohibition to Wales. 
allory, | | | 
17 chad by Ld. C. Elleſmere as decreed, becauſe without Seiſin the Deviſee has no Remedy, and 
| yet the Rent is in the Deviſee by the Deviſe. Ibid. 626. pl. 829. Trin. 42 Eliz. Webb v. Webb, 
the Tertenant was decreed in Chancery to pay a Rent-ſeck deviſed by a Will out of Land, notwith- 
ſtanding no Seiſin was had of it; and ſays that 44. a like Decree was in Caſe of Ferrey v. Tanner — 
Sec Tit. Rent, (M, c) per totum. 


* 


th le. 


1 


23. A Prohibition was pray'd to the Court of Requeſts upon this Sug- 
geſtion, that ane Executor ſued anot ber to account there; and an Executor 
at the Common Law, beſore the Statute of Weſtm. 2. cap. 11. could not 
have an Account for Cauſe of Privity, and now by that Statute they 
may have an Account, but the ſame ought to be by Writ, and theretore 
no Account lies in the Court of Requeits. Mar. 99. pl. 171. Trin. 16 

Car. Anon. : | 
But where . 24. If a Man has Land ſubject to the Payment of a Rent-charge, aud 
2 1 ric- grants Part of the Lands to B. ani covenants that that Part ſhould be diſ- 
28 the Charged of the Rent, yet this is not ſuch a real Covenant that ſhall run 
New River With the Land, and charge the other Lands with the Whole; but it 1 
Water, and only a Perſonal Covenant, which muſt charge the Heir only in reſpect 
3 or of Aſſets. Hard. 87. Mich, 1656. between Cook and Arundel, decreed 
Sharesthere- In Scaccario accordingly. 


of to B. and 2 | _- Wn” 
there being a Charge on the 36 Shares of 500 1. a Year Rent to the Crown in Fee, and 100 L a 1 
to H, for Life. M. covenanted to diſcharge the ſaid 14 Shares which he had agreed to ſell to B. — 
thoſe Rents; and it was decreed that the Plaintiff who claimed under B. ſhould enjoy the ſaid 148 ” 
diſcharged of thoſe Rents, and that the other 22 Shares ſhould be ſubject to the laintitt's Indemnity 
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Gerein, not withſtanding it was inſiſted that H. 's Covenant to diſcharge the 14 Shares of thoſe Rents 
was were ly Perſonal, and did not, nor could charge the whole Rents upon the 22 Shares. Chan, Caſes, 
$12, Trin. 23 Car. 2. Cornbury v. Middleton. 


0 C hancery. | 


25. In Caſe of an Executor who commits a Devaſtavit and dies, his Ibid. 304. in 
Executor ſhall be charged in Chancery, tho' he cannot be charged at A* — 


Common Law. Admitted. Chan. Caſes 303. Mich. 29 Car. 2. in Va- (ior in Caſe 

| avit is in 
Nature of a Truftce of an Eſtate; but that in the principal Cafe the Teſtator was a Treſpaſſor, to which 
the Executor is no ways liable. 
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(S) In what Caſes a Man ſhall be relieved againſk a 
| Statute. - 


1. DERE. there is an apparent Fraud, or a dubious Caſe by 
Law, of which the Party could not have Conuſance, there it 
{all be atded by a Court of Equity againſt a Statute. Mich. 16 
Jac. laid by the Lord Chancellor in Z-»g's Caſe, and Royſeve//'s Caſe. 
2. As if after the 13 Eliz. cap. 10. d Dean and Chapter had leaſed 
Lands to the King for a valuable Conſideration, at which Time the Law 
was taken, that the King was not bound by the Statute, ſo that fuch 
Leaſe was good, and the King —__— it over, and now the Law is 
taken that the Law is contrary, ſcilicet, that the Ring is bound hy 
the Statute ; yet this ſhall be made good by this Court againſt the 
Statute, becauſe he could not know the Law in a Batter fo doubt- 
ful. Mich. 16 Jac, B. R. in Chancery, between Long and the Dean 
and Chapter of Briſtol, judged, and decreed that the Leſſee ſhall en- 
joy it, paying 200 l. to the Ocean and Chapter; and ſuch a Oecree 
was made between Maudllin-College and Wood. 
3. If the Father, by his Will in Writing, deviſes Lands to his 
younger Son, and the elder Son knowing thereof enters into the Lands 
and diſſeiſes the Father, and ſo continues till the Death of the Father, 
by which the Will is void, yet becaule it was made void by Deceit 
and Covin, it ſhall be made good by Chancery, Mich. 16 Jae, by 
the Lord-Chancellor in Roſwe/7s and Every's Caſe. | 
Ia Man in a Court of Equity ſues for a Rent, and the De- 
fendant pleads the Statute of Limitations of 32 P. 8. and alleges that the In what 
Plainti EC, had not any Seiſin of the Rent within 60 Years, according Caſes Relief 
to the Statute, and ſhews that this which is demanded is no Rent- * | 
ervice ; for he ſhews that King E. 6. was feilen of the Land, the iat the 
burt ought not to proceed againſt the Statute to relieve the Stature of = 
fty; for it is againſt the laid Statute; and if the Courts Limirations, 
of the Common Law are bound by the Statute, the Courts -- 43-7 
of Equity are allo bound; and when a Yan hath but one Right * of „ pal. J 
Aon, it the Action is taken away the Right is taken ay 145 A 
ways where he hath a Right of Entry. Mich. 14 Cat. B. B. be- tion (T) 
teen Mountague and Goldſmith, which 15 4 79 Hoſpital of St. fer Juſtice | 
Citharine's, reſolved per Curiam, and a Prohibition granted ac- pg. and 
totdingly to the Court of Requeſts, | Renkey 2 
4A Tru 
B pot within the Statute of 21 Jac. cap, 16. of Limitations, and therefore no Lapſe of tid: ſhall rake 
away Remedy in Equity for it; but for other Actions which are within the Statute, and the Time 
Elapſed by the Statute, there is no Remedy in Equity; and that (they ſaid) was always the Difference 
taken by my Ld. Keeper Coventry; but fultice Crawley ſaid that he had conferr'd with the Lord 


Keeper, and that he told him that Remedy in Equity was not taken away in other Actions within this 
ute, Mar. 129. pl. 207. Mich. 17 Car, Anon. | | 


5. N 


396 

See Roll 5. Ika Man, having Lands held in Capite, conveys 2 Parts gf his 
* * LqnDs to Uſes within the Statute of 32 & 34 H. 8. ot Wills, and alter 
Weit Caſe. Wiſes that his Executor ſhall ſell the other 3d Part for the Payment of 
S. C. but his Debts, and dies; and the Executor, by Force of a Decree in Chan. 
S. P. does cery compelling him to it, ſells the Land for a valuable Conſideration 
not clearly and with the Money pays the Debts to which the Heir is liable, being 
7 — due by Obligation, ſa that the Purchaſer hath much Equity of his 
Executors Side, yet this zd Part being void by the Common Law, and z2 x 
being com- 34 P. 8. it thall not be made good againſt the Statutes by Chancery, 
Cone tor 2 hecaule it is Directly againſt the Statutes ; for this would croſs the 
the Cour, Statutes, and then it would be in the Power of the Court gf 
Chancery to make a new Law. Mich. 16 Jac. in Chancery, be⸗ 

tween Roſzve// and Every, reſolved by the Lord Chancellor, the Maſ⸗ 

ter of the Rolls, and Juſtice Ooderidge, and Juſtice Hutton, upon 
Argument, and a Decree before made to the contrary reveried ac: 
cordingip. 

6. Je Tenant in Tail makes a Leaſe for Beats not warrantable hy 
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tant.-—S, P. accordingly by Chamberlaine J. 2 Roll Rep. 434. Trin. 21 Jac.— See Tit. Tay le (E) 


8. A Teſtament Naval or Military made of Lands without Writing, 
for want of ſuch Things requiſite thereto, yer this Oevtiſe per Pa. 
rol ſhall not be helpt againſt the Statute, Mich. 16 Jac, in Ree) 
and Every's Caſe, by the Lord Chancellor. 

9. If the Leſſee of a Prebendary or Biſhop mortgages his Leaſe, and _ 
the Day pays the Money, and then ſurrenders, and takes a new Leaſe from 
the Prebendary or Biſhop, he hath Equity againſt rhe Mortgagee ; 
but if the Prebendary c. dies, this Equity will not make the ſecond 
Leaſe good againſt the Succeſſor againſt the Statute, which binds all 
Men, and has no ſaving of ſuch 159% of Equity, and the Chancel- 
lor cannot add to the Statute to make a Saving, which the Statute has 


not made. 1 Chan. Caſes 228. Paſch. 16 Car. 2. in Cafe of Cooke v. 
Bampfield. 
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See Tit.» (T) Chancery, and Courts of Equity. In what Caſes 


Avermentsas a Man ſhall be relieved there againſt a Deed not againſ 
Equity. the Agreement of the Parties. | 


But ſee Tit. 1. FF A Man makes a Man makes a Conveyance of a Houſe to the Uſe 
VWaſte(R.a) J of himſelf for Life, without Impeachment of Waſte, the Re- 


Kas of Vane Mainder to another, and after the Leſſee will pull down the Houſe, et 
v. Barnard, he in the Remainder ſhall- not be relieved in the Court of Requelts 
and the upon an Averment that their Agreement was, that the Leſſee ought not 
_ - to do any. voluntary Waſte, -for he ſhall have no Averment againſt d 
contrary was Deed, Mich. 8 ac, B. Alice Parawick's Caſe reſolved, and a Pro- 
decreed in hibiti on granted. | | 


Chancery; 


and ſee ſeveral other Caſes there to the like Point. And ſee alſo (S. a) ibid. 


r . Wnt.a . 
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2. If 


Chancery. | - 39 4 


2. I A. leaſes Lands to B. without jmpeachment of Waſte, and af: 
ter B. builds a Barn upon Part of the Land, to put in certain Tithes 
which he obtained by Leaſe of another, and after the Leaſe of the 
Tiches being expired, andhaving no Uſe of the Barn, he ſuffers it to 
be without Uſe, per quod Beggars inhabit there in their Paſſage, 
phich draws an Inconvenience to the Neighbours, and thereupon 
pulls down the Barn betore the End ot his Leaſe of the Land, and 
. — A. ſues him in the Court of Requeſts for Damages, and 
FB. there juſtifies by Force of the Clauſe without Impeachment of 

ur and the other Matter, and notwithſtanding a Decree was 
F 
ment of the Parties. ich. 14 Car. (=) B. R. between the Hafer W.. Je 
of the Holpital of St. Oſwald and Satoay, reſolved per Curiam, and 
a Prohibition granted accordingly. | | 

3, But it a Leſſee for Bears, without Impeachment of Waſte, a- - C. cited 


bour the End of his Te She L4. C. 
gurt of Equity upon this Batter, to if reem. 

i cutting down of the Trees, notwithſtanding the Agreement TG yy. pl. 

| ces, and the Suit there is to hinder and prevent it, and not to » 10 deg 

haveany Damages after it was done. Mich. 14 Car. B. K. in the ſaid @/oramea. 

Minton s Cale, which was referred out of the Chancery to the Judges, Waſte (R. a) 

2 by their Advice, an Jnjunction granted for the Caule afore- ?: 138. O. 


| intends to cut down all the Timber Trees, an J LA. & 
Jnjunction lies out of a 4 ” wa 
Sree, becauſe this is againſt the Good of the Publick to deſtrop 61. Paſch. 
Caſe of Salway, ſaid per Brampſton, that this was the Biſhop of See Tir. 
Reaſon. — 


. 142 35 Es 0 > oh S432: 4.4 EI} IRE 14 2% 3 ' And 2 
Freem. Rep 54, 55. Ld. Chancellor faid, that if there be Tenant for Life, without . Impeachment of 
Waſte, if he goes to pull down Houſes &c. to do Waſte maliciouſly, this Court will reftrain, altho* 
he has expreſs Power by the Act of the Party to commit Waſte; for this Court wilt moderate the Ex- 
exciſe of that Power, and will reſtrain extravagant himorous Waſte, becauſe it is Pro Bono Publico to 
reſtrain it; and he ſaid, he never knew an Injunction denied to ftay the pulling down of Honſes by 
Tenant without Impeachment of Waſte; unleſs it were to Serjeant Peck; in wy Lord Oxford's Caſe; 
and he ſaid he did believe he ſhould never ſee this Court deny it again. 2 


. In Debt the Caſe was; that where a Man had bought certain Debts Cary's Rep. 
of one B. due to him by ſeveral, for 401. and was to bind himſelf in an Rep. 3 
Obligation for the 40 l. and ſued in Chantery for Conſcience, be eauſe Ka 
it is a Choſe en Action, and therefore he has nothing fof his Money; and he had not 
cannot ſue for it, but the Vendor may ſue and releaſe, and therefore he Quid pro 
_ Subpcena to be diſcharged of the Obligation in Conſcience, and ng Hrs nad 
the Defendant appeared, and the Chancellor awarded that the Obligati- ;? Ai, 
on ſhall be brought in to be cancell'd, and far not doing it the Obligee and the Sel- 
was committed to the Fleet, there to remain till he did, and there he ler would 
remained, and ſued the Obligation, and the Defendant pleaded. this Mat- Na bring 
ter in Bar, and by the beit Opinion it is no Plea ; for per Priſot and then, Hor che 
others, the Chancery is not a Court of Record, but to repeat Patents of the Benefit ot 
King upon a Sci. Fa. and upon Pleas of Debt &c. there between Parties the Vendee, 
privileged, and ſuch Pleas diſcuſs'd there is a good Bar at the Common Law, * vas order- 
for upon thoſe Writ of Error lies in Parliament; but as ro Matters of on bar 
dubpena there it is no Court of Record, and therefore of this does not lie ot the Judg- 
Writ of Error, and when the Party cannot have Wir of Error if the es, thereto 

Court erts, there by ſuch Awards he ſhall not be barr'd:; for the Chan- . 
cery can only examine the Conſcience, and - if they make a Decree, and non bring 
the Party refuſes to obey it, they can do nomore than award him to Pri- in the Obli- 

there to remain till he does, and if he will remain in Priſon there is gation to be 


t9-Remedy : for there he may proceed at Common Law, and the Decree <*ncell'd- 
To Bay. Br. Juriſdiction, pl. 53. cites 37% H. 6G 
a n 58 t, Mr 953 - "5 1 10 ei R N 12 2 
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Chancery. 
— — TY . 75 "oe PH Y 7 * 7 * 0 " — 
J. A. poſſeſſed of a Term Years, a/jrencd the ſame to Truſtees 
004. 42 ae, and then ſertier the ſame on his Wife 1 — 
ture, and dies; the Wife, in -Confideration of Money, releaſes to the Exe. 
cinors all her Right to the ee Eftate, and atterwards the Tee is ej 
e, and it appearing 3 roof, chat the Agreement which begot the 
| Releaſe, was betore the Title to the Inheritance was avoided, and con. 
| cCerning that which was then looked upon as Perſonal Eſtate, and not 
| touching the Leaſe ; and that, notwithſtanding the Releaſe, the Feme 
; contirmed the Poſſeſſion. It was reſolved, that the Releaſe ſhould not har 
or prejudice be Plami s Title in Right to the Leaſe ; and it was decreed 
that ſhe ſhould hold for ſo many Years as ſhe lived, and that if the 
Leaſe were renewed, ſhe paying proportionably to her Eftate for Life 
that the Jointureſs ſhould hold for ſo many Years as ſhe lived, and then 
to go to the Executors, Chan. Cafes 47. Paſch. 16 Car. 2. Bawtry v. Ibſon. 
6. A Bond was entered into before the Wars, conditioned 10 pay 40 J. 
a Nar, for 12 Years, out of the Profits of an Office, which was [atterwards] 
taken away by the Uſurpers. The Office was revived, and the Obligor be- 
ing ſued upon the Bond, he exhibited his Bill to be relieved againſt the 
Bond. The Obligee inſiſted, that the Office continued ſome Part of the 
12 Years, and being now revived, the Obligor ought to pay the 40 l. a 
Year for 12 Years, or be difmiſted ; for the Obligee, having the Law 
with him, ought not to be hurt in Equity, without Satisfaction accord. 
ing to the Condition. Decreed, that the Obligor pay the 401. tor ſo 
many Years as the Office continued, and thereupon the Bond to be deli- 
vered up. Chan. Caſes yz. Hill. 17 & 18 Car. 2. Lawrence v. Braſier. 
7, B. purchaſed a Manor, and a little before the Purchaſe a Copybold ef- 
c heated, which was not intended to paſs, and therefore was left out of t 
Particular, but the Conveyance was ſufficient in Law to paſs it. The 
Vendor exhibited a Bill to be relieved, and had a Decree to hold of B. 
the Purchaſor, 2 Vent. 345. Trin. 32 Car. 2, in Canc. Beverſham's 
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8. Where a Man buys Land in another Man's Name, and pays Money, 

it will be in Truſt for him that pays the Money, tho' no Deed declar- 

ing the Truſt, for the Statute of 29 Car. 2. called the Statute of Frauds, 

does not extend to Truſts raifed by Operation of the Law. 2 Vent, 
_ © 1g6x. Paſch. 35 Car. 2. Anon. EN | 

9. It is not a true Rule, that where au Add ion cannot be brought at Law 

on an Agreement for Damages, there a Suit will not lie in Equity for a 

ſpecifiek Performance; Per Ld. C. Macclesfield, 2 Wms's Rep. 244 

Mich. 1/4, in Cafe of Cannel v. Buckle. 


In what Caſes the Intention ſhall be favoured in Equity, fo 

s a Deed ſhall be conſtrued by it, See Tit. Intent (0 

In what Caſes Chancery will relieve again Serarities given, 
gere Tit. Securities, and the ſeveral Divifions there. 
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(e) What Ferſons, in reſpeli of their Eſtate, ſhall be 
Bound [by Agreement made with Perſons intercſted 
1. JF a Wait poſſeſſed of 4, Loaſe for Years as Execuror pf I, De 
* ces, for a good Conſideration, to convey it to J. S. and alter, 
before it is done, dies inteſtate, and after J. N. takes Letters of Admi- 


nĩſtration 


r 
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Chancery. 


piſtrat ion of the firſt Teſtator, he tS not bound in Equtty to convey 
according to the Agreement of the Executor, altho the Executor, 
-yuring his Time, had Power to diſpoſe of it at his Plealure; be- 
tale the Adminiſtrator comes paramount this Agreement, and is to 
piſpoſe of it for the Soul, and for the Payment of the Debts of the 
delt Ceſtator. Jalch. 13 Car. tn Chancery, between Sir @ama/ie} 
Cap, Defendant, at the Suit of Str Robert Wiſeman, decreed by the 
Lord Keeper, he having the Opinion of Juſtice Jones, Barkly, 
and 4 in the lame Caſe, as he ſaid, their Opinions being ac- 
hy 80 if there be two Jointenants of a Leaſe for Bears, and one If Joime- 
agrees to aſſign his Moiety, and dies before it is done, this Agreement ;, „ mp 
dan net, in Equity, bind the Survivor, becaufe he comes para- docs it nor, 
- mount the Agreement. Palch. 13 Car. in Chancery, in the lald bur 4ics, it 
Cale of M enen, agreed by the Lord-keeper, and he ſatd, that it Nould do 
was alſo the Opimon of 3 Judges; and he ſaid alſo, that ſo WAS cree to com- 
their Opinion, that it the Baron be poſſeſſed of a Term in the Right pel the Sur- 
of his Wite, dd agrees ro aſſign it to another, and dies before it is vivor to 
done, this (hl not in Equity bind the Feme; „„ 


'F e — 
Per Cur. 2 Vern 63. pl. 56. Paſch. 1688. 


. If the Father, being ſeiſed in Fee of Land, and being indebted 
toleveral Creditors, morrgages this Land to J. Si for Boney pad 
upon Condition of Redemption, and after it is torteited to the ort 
ger tor Non- payment at the Dap, and then the Father dies, and 
after cbe Son and Heir of the Father, who is liable to the Debts of the 
Creditors, joins with the Mortgagee in a Conveyance. to another 
Putchaſor, and this is made tor Money alſo alſo given to the Heir, 
et the Creditors ot the Father ſhall not have any Reniedy in Equt- 
ty againſt the Son for the Money by him received for his joinin 
in the Aſſurance, becauſe in Law he had no Power of the Eſtate. . 
Car. B. R. reſolved in Chancery by the Lord-Keeper, Juſtice 
Jones and Berkly, as it was ſaid by Juikice Jones and Berkly. 
1 A Copy balder for Life, where there was a Widow's Eftate by Cuftom; 
agrees to ſell his Eſtate, and enters into Bond, that the Parchaſor ſhould en- 
jo. The Bill was brought by the Purchafor againſt the Widow, to bind 
ter by this Agreement, but the Court diſmiſſed the Bill, with Coſts; 
for it ſuch Contracts for Copyholds ſhould be decreed, all Lords would 
tedefrauded of their Fines &c. 2 Vern. 63. pl. 56. Paſch. 1688. Mut- 
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is the Action upon the Caſe and Covenant! and Coke ſaid, that this will ſubvert the Intent of the Cc 
venantor, when he intends to have ir at his Election; either to loſe the Damages, or to make 
Leaſe, whereas here they would compel him to make the Leaſe againſt his Will, and ſo it is ifa * 
be bound in a Bond to in another; he eannot be compelled to make a Feoffment ; and by Doderig an 
it a Decree be made that he ſhould make 4 Leaſe; and he will not do it, there is no other Remed 2 
to impriſon his Body, and the Serjeant who moved it, confeſſed that he did it againſt his Conſcience 0 
reaſon of the Uſe, and a Prohizifion was granted accordingly. —.—.—- So where a like Suit was in . 
Court of Reqnefts, and it was urged that it is the ordinary Courſe in a Court of Equity; but Tone, 
ſaid, that tho it be ſÞ in the Court of Chancery, yet it ſhall not be ſuffered in the Court of Non 
Lat. 17. Mich: 2 Cat. Molineux's Caſe. | 


2. Jf B. ſues D. in the Court of Batches of Udalegh 
Bill, or that whereas A. teaſed co B. cettatn Lands tor Fer Capt 


ing Rent; the Leſſee entered into an Obligation of 100 J. for the Pay- 


ment of the Rent duting the Leaſe ; and atter B. aſſigned the Ter 

to D. who promiſed B. to fave him harmleſs from the ſaid Obligation gf 

x60 l. agathſt A. and to pay che futũre Rent as it ſhould become due, 

a Prohibition lies, becauſe in this Caſe nothing is to be recovereb 

_ but only Damages ; \o that this is meerly but an Action upon the 

Caſe, and the ſaid Court cannot hold Plea by Engliſh Bill in gc: 

tions upon the Cale where the Damages exceed 50 l. . 11 Car. 

B. — between Blunt & Heming, per Curiam, a Prohibition 

Hob. 202. 3. M a Conveyance of Land be made with a Power of Revocation, 
263. pl. 255: and a Queſtion ts made in Chancery upon a Suit there, whether 


S , 4,4 there was a Revocation or not; this ſhall not be tried there, but ought 


y p<" - 
lved by to be diſmiſſed to be tried at Common Law. Hob. Reports, 274. be: 
14 K Ba tween Mamwwering & Dennis telolved. 274 


con, and the 2 . a 7 
Maſter of the Rolls and Ld. Hobart himſelf, that this Cauſe was not fit for Chancery but for the Com. 


mon Law, unleſs all Cauſes that were triable naturally by the Common Law, and by Jury ſhould be 
made examinable and determinable in Chancery per. Teſtes, which were to confound Juriſdictions 
and friake Common Law add all the Courſe thereof needleſs, and a Handmaid to Chancery; and ſo at 


length the Cauſe was abſolutely diſmiſſed. 


4 Subpcetia in Chancery by W. & B. t anfwer of certain Goods and 
Chattles to the Value &c. which F. B forfeited to the King, by Reaſon that 
he was attainted of Treaſon, and which came to the Hands 7 the Defendant, 
and which the King gave to the Plaintiff by his Letters Patents &c. and 
the . demanded Fudgment of the Subpœna; for the Plaintiff may 

oh this Matter have Detinue at the Common Law, and then he ſhall not 
ue in Chancery by Subpana ; for Subpœna does not lie but where he 
has no Remedy at the Common Law, arid then when the Common Law 
fails, he ſhall have Subpcena in Chancery; and per Cur. the Subpœna lies 
well, by which the Defendant was commanded to make Inventory of all the 
Goods which he had of the ſaid J. B. by the next Day, or elſe he ſhould 
be committed to the Fleet. Br. Conſcience, pl. 6. cites 39 H. 6. 26. 

5. A. made a Deed of Feoffment to his own Uſe to B. but gave » Li- 
very of Seiſm. A. dies. C. his Heir brings a Subpœna W B. but by 
Morton Maſter of the Rolls, C. was denied help here, becauſe B. had 
nothing in the Land; and if he abate, there is Remedy at Common 
Law againſt him. Cary's Rep, 21. cites 18 Ed. 4. 13. 

' 6. In Treſpaſo/in B. R. the Defendant was found Gui 
of 20/;/ and rhe | Defendant obtained Trjuniion'in the Chancery to the 
laintiff, zbat he ſbuulu not proceed to the Fudgment Subpena 100 J. Huſſey 
and Fairfax Juſtices ſaid, if you pray Judgment, we will give 155 
ment; and Where the Party is injoined, his Attorney may pray Judg- 


ment, and if che Atrorney be injoined, then the Party may pray it and 
100 ,. is not leriable by the Lau, and as to the Impriſonment in the Fl 

if the Chancellor puts you there, chen we ar your Complaint will { 

for you by Habeas Corpus, and deliver you. Br: Conſcience, pl. 16. 
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5. The Deſendant refuſed to anſwer the Receipt of Rent and demurred, 
for that the Plaintiff may have Remedy by Law for the ſame ; therefore 
ordered a Subpæna to be awarded to make direct anſwer. Cary's Rep. 
101. cites 20 Eliz. Dixe & Cantrell v. Lintoft. 

$. Upon the Hearing of the Cauſe, it appeared, that the Suit was to 
de relieved of a Promiſe made by the Detendant to the Plaintiff, zo ſur- 
render a Leaſe upon Payment of 100 Marks by the Plaintiff unto him, and 
for that the Matter is meet for the Common Law, therefore diſmiſſed; 
Cary's Rep. 135. cires 22 Eliz. Grevill v. Bowker. 

g. When any 7itle of Freehold, ur other Matter determinable by the 
Common Law, comes incidently in Oueſtion in this Court, the ſame cannot 
be decided in Chancery, but ought to be referred to the Trial of the 
Common Law, where the Party grieved may be relieved by Error, At- 
taint, or by Action of higher Nature. 4 Inſt. 85. 


2 Frezm. Rep. 168. pl. 214 8. C. in totidem Verbis. 


11. A Thing which may be tried by a Fury at Common Law, is not 
triable in Chancery; tor in the firſt Caſe, it they give not their Verdict 
according to their Evidence, an Attaint lieth ; but in the other there is 
no Remedy. Mar. 93. pl. 159. Hill. 16 Car. Anon. | 
12. Bill for an Account of Money collected by Authority'of Commiſ- 
ſioners of Sewers diſmiſſed ; for the Commithoners are to take the Ac- 
count, and not the Chancery; Per Finch K. Chan. Caſes, 332. Trin. 
22 Car. 2. Anon. 

13. Bill by the Heir to be relieved againſt a Judgment againſt his An- 
cer. The judgment Creditor pleads that he had brought a Sci. Fa. a- 
gainft the now Plaintiff, who pleaded that he had no Aſſets by Deſcent, 
and therefore needs no Rel iet of this Court, and that this Bill tends to 
the falſify ing his Plea at Law to the ſaid Sci. Fa. which Plea the Court 
allowed ; Fin. Rep. 69. Hill. 25 Car. 2. Rives v. Richards. 

14 *Twas objected that where a Man has a Title at Law, he ought 
topurſue his legal Remedy, and ſhall nor have a Decree in Equity, bur 
that is not always ſo, and the daily Practice in this Court in many Caſes 
botherwiſe ; As where a Creditor by Bond ot the like, brings his Bill for 
a Diſcovery of Aſſets, and having proved Aſſets here, he ſhall have a De- 
eree for his Debt, and not be put to proſecute at Law for the ſame, and 
in many ſuch like Caſes the Court never ſends the Plaintift ro Law 
where a Title appears for him; Arg. Vetn. R. 429. Hill, 1686. in Caſe 
of the Earl of Kildare v. Sir Maurice Euſtace. 

16. Chancery never decreed a Suit when it might decree a Remedy, As 
in the Caſe of a Deviſe of Land; or where a Bond is raken iri Truſt and 
the Truſtee refuſes to let his Name be made Uſe of, the Court will de- 
cree the Duty and not an Action to be brought in the Truſtee's Name; 
Arg. Vern. R. 438. Hill. 1686. in Caſe ot the Earl of Kildare v. Sir 
rice Euſtace. | | . 
16. Bill againft Executor for a Debt due by Defendant*s Teſtator, and ſe- 
cured by a Bill of Sale of Goods; Executor denied he knew cr believ'd 
there was any ſuch Debt, and though the Debt was proved in Chancery, 
yet Plaintiff was ſent to Law to recover his Debt; but the Bill retained 
ul aſter the Trial had, and if Plaintiff recovered at Law, then he might 
reſort back for Account of Aſſets. 2 Vern. 192. pl. 174 Mich. 1690. Gor- 


v. Uſtwick. —- 
"wy 5K | | 17. Afton 
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10, In a Suit in the Marches of Wales, the Olięſtion was whether by a Bulſt. 216. 
Proviſo in an Indenture to lead the Uſes of a Fine to make Leaſes for 21 Years cites S. C ac- 
or 3 Lives, a Leaſe made was purſuant to that Power; and a Prohibition — | 
was granted, becauſe this is a Matter determinable at Common Law, and Court bf 
that Court ought not to intermeddle with it. Cro. C. 34). pl. 15 Paſch. Chancery 


12 Jac. B. R. Fox v. Prickwood. will deter- 


a mine ſuch 
Point ; See Chan. Caſes, 19. Hill. 14 & 15 Car. 2. The Lord Marquiſs of Antrim v. The Duke of 
Buckingham. | 
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17. Aſton tod engaged to A. by /ample Contract to pay him 10 J. for curi 
his Gow Le and A. brought a Bill in Chancery for this 10 l. — 
that the Agreement was not in Writing, and that the Witneſſes who (0411 


prove it were either dead or beyond Sea. The Defendant Aſton pleaded that 


the Agreement was made in the Preſence of V. R. now living in Hilland 
and traverſed the reſt of the Suggeſtion ; and this being over-ruled in 
Chancery, Afton now moved for a Prohibition, becauſe this is no more 
than an Indebitatus 12 at Common Law; and if this Proceeding 
ſhould be allow'd, it would be to the Subverſion of the whole Frame of 
the Common Law; beſides the granting a Prohibition would prevent 
the claſhing of Juriſdictions, and theie are ſeveral Precedents in the Re- 
gifter of Prohibitions, Ne tequatur ſub ſuo periculo. The Court ap- 

inted to hear Counſel on both Sides, but the Cauſe was agreed, 3 
Salk. 82, 83. pl. 2. Paſch. 8 W. 3. Aſton v. Adams. 

18. If J. S. a Fointreſs brings her Bill to have an Account of the Real 
and Perſonal Eſtate of her late Husband, and to have Satistaction there. 
out for a Defect ot Value of her Jointure-Lands, which he had cove- 
nanted to be and to continue of ſuch Value; and the Defendant inſiſts that 
this is a Covenant which ſounds only in Damages, and properly deter. 
minable at Law; tho? it be admitted that a Court of Equity cannct regu- 
larly aſſeſs Damages, yet in this Caſe a Maſter in Chancery may properly 
inquire into the Value and Defect of the Lands, and report it to the Court, 
which may decree ſuch Detect to be made good, or ſend it to be tried 
at Law upon a Quantum Damnificat'. Abr. Equ. Caſes, 18. pl. J. Mich. 
1699. Hedges v. Everard. 

19. Where a Bill was brought for Dower inter al' the Bill was diſ- 
miſs'd as to that, becauſe ſhe had her Remedy at Law. 3 Chan. Rep, 
162. Paſch. 7 Ann. Wallis v. Everard. 

20. Where one recovered in a Trover againf a Servant of the African 
Company, Equity would not relieve, becauſe the Plaintitf in Equity 
might at Law have detended himſelt. Chan. Prec. 221. pl. 180. Trin. 
1703. Langdon v. the African Company. 

21, Breach of Covenants is triable at Law ; for a Court of Equity can- 
not ſettle Damages. MS. Tab. March 11, 1719. Stafford v. the Mayor 
of London. | | 

22. The Maſter of the Rolls ſaid he 6. ug that the Court ought to 
be very tender how they help any Defendant after a Trial at Law, in 
a Matter where ſuch Detendant had an Opportunity to defend Himſelf ; but 
yet it will in ſome Caſes, As if the Plaintiff at Law recovers a Debt, 
and the Defendant afterwards finds a Receipt under the Plaintiff s own 
Hand for the very Money in Queſtion. Here the Plaintiff recovered by 
Verdict againſt Conſcience, and tho' the Receipt were in the Defen- 
dant's own Cuſtody, yet not being then appriſed of it, he ſeems intitled 
to the Aid of Equity, it being againſt Conſcience that the Plaintiff ſhould 
be twice paid. 2 Wms's Rep. 425, 426. Mich. 172). in Caſe of che 
Counteſs of Gainsborough v. Gifford. | 

23. S if the . own Book appeared to be croſs'd, and the Money 
paid before the Action brought. Ibid. 426. „ 
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(Y) At what Time a Man may be relieved there. 


N 2 brings an Action of Debt upon an Obligation in B. and 
1 after the Defendant exhibits à Bill in a Court of Equity, ler. 


ing good Matter of Equity, and after the Plaintiff recovers in * 
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Chancery. 


and there by Agreement of the Parties, and Mediation of the Court 
Acording to the Equity of the Cauſe, che Yn py takes a certain 
Sam of che Detendant in Diſcharge of the Debt, Damages and Colts, 
if the Detendant proceeds after in the Court of Equity to have Relicf 
there, a Prohibition ſhall be 1 7 becaule the Matter is now 
ended in an equitable Tourſe by the Agreement of the Oetendant 
himſelf. A Prohibition was granted to the Council of the Marches, 
between C7455 and Oliver, in this Place ; and Trin. 15 Jac. B. R. 
1 was pray'd, and per Curtam dented for the Cauſe 


2. A Cauſe ſhall not be examined upon Equity in the Court of After « 
Requeſts, Chancery, or other Court of Equity, atter Judgment at Judgment 
the Common Law. pill. 11 Jac. B. K. a Prohibition granted. . 5,8. for. 
M. 12 Jac. B. B. Glanjield's Caſe, Per Curiam. M. 13 Tac. B. R. in which the 
between Dr. Gouge and Wood. Paſch. 14 Jac. B. R. Skipwith's Caſe, Caſe was, 

g Prohibition granted to the Requeſts. Paſch. 7 Jac. B. ad- that G. the 


judged, and a n granted to the Council of Marches. Pl mitt told 


. 7 Jac, B. Currers's Caſe, adjudged, and a Prohibition granted B. C. 4a 
to the Council of Bork. g = a Joe] of 
old with 


a Diamond, affirming it to be a good Diamond, whereas it was only a Topaz, and ſo C. was deceived; 
it being ſold to him for 360 l. whereas it was worth but 20 l. C. gave a Bond to one H. for 6001. in 
Truſt for & and G. brought àn Action in H.'s Name, and had Judgment by Confeſſion of C. but C. 
afterwards finding the Cheat preferr'd his Bill in Chancery, and brought a Writ of Error to reverſe 
this judgment, but rhe Judgment was affirmed ; but afterwards upon an Hearing in Chancery, it was 
decreed that G. take his ſewel again and 1001, and that G. ſhould procure H. to releaſe and acknow- 
Jedge Saristaction; and for not performing this Decree G. was impriſon'd. But upon a Habeas Corpus 
brought in B. R. the Court firſt let him to Bail, and the next Term diſcharged him; for that this De- 
cree and Impriſonment, as Coke Ch. J. ſaid, was againſt Law, being after a Judgment at the Common 
Law. Cro. I. 343. pl. 11. Paſch. 12 Jac. B. R. Courtney v. Glarivill. oll Rep. 111. pl. 54. 
Glanheld v. Courtney, S. C. and G. was diſcharged by Conſent of the whole Court. —2 Bulſt zol. 
8 C Coke Ch. J. ſaid they would always protect the Law of the Land; and G. was bail'd by the Court 
of B, R. but was preſently after his Delivery taken again, and committed to the Fleet by the Ld. Chan- 
cellor, and afterwards was bail'd again by B. R. Mo. 838. pl. 1131. Glanvill's Caſe, S. C. and 
that B. R. bail'd G. a 2d Time. —8. C. cited Mod. 60. 


3. If A. be the King's Farmer of a Warren, but the Inheritance is 
in the King, and B. brings an Action of Treſpaſs againſt A. in B. R. 
and has d Verdict in Point, and Judgment accordingly that there is not 
any Warren; ft ſeems that this ſhall not bind che King, but that he 
may ſue after in a Court of Equity; for this was but a erſonal Ac⸗ 
tion, and binds not the King at Common Law, and therefore he 
is at large, as if no ſuch Thing had been done. Contra 
M. 12 Jac. B. B. between #7 ight and Fowler, per Curiam. | 

4 If C. and F. bring a Prohibition in B. R. againſt W. and upon a Roll Rep. 
Demurrer 1755 a Conſultation is granted, and after the King and the * 23. 
kid C. and F. ſue in the Dutchy-Court, pretending Matter of Equity B © 


i B. R. 
of Diſcharge, and that the ſaid W. claims the Tithes by the Patent of s by by 


the King, which they pretend to be void, a Prohibition ſhall be W 

Nanted, becauſe this is after * Judgment here in B. B. and allo * Zol.38 

no Matter of Equity appears. MY. 13 Jac. B. R. between Coates I p. god 

and Sir Henry Warner, relolved, and a Prohibition granted. pr — 

pl. 20 $. C.' reſolved that no Court of Equity can meddle after a Judgment, ahd the Þrobibition- 4s 

omg by the whole Court. ———; Balft. 120. Warner v. Suckermati and Coates; S. C. and a Prohi- 
granted per tot. Cur. 


* 
* 


. In Snare Impedit by an Abbot the D het confeſs'd the Action, 
by which adgment was given, Et quod ceſſet executio till the Covin be \ 


quired, Br. Colluſion &c. pl. 1. cites 18 H. 8. 6. 

-6. The Defendant, not withſtanding an 1njuni#ion delivered unto 
f) Debt in the Common Pleas, and 
twas 


him, got a Fuugment upon an Action o 
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"Twas decteed upon the hearing of the Cauſe, that the Defendant thajj 
within 14 Days next after the Decree, reſort to the Record in the Com. 
mon Pleas, whereupon the ſaid Judgment is enter'd, and thereto conf; 
of Record a full SatisfatFion of the ſaid Judgment. Cary's Rep. 64, cite, 
1 Eliz. Fol. 126. Col verwell v. Bongey. iS p 
No Relief », Fudgment and Execution was had at Law, the Plaintiff preferr'd his 
after Judg- Bill to be relieved ; but diſmiſs'd, and had no Relief. Toth. 265. ci 
ment. Toth. . 3 1 * » Cites 
"66. cics Farrington v. Wolwich, 12 EL Fo. 118. Bolt v. Reignolds, the like 
Trin. 17 12 El. Fo. 129. 
— fol. 909. | | 3 
uet v. Hurſton. It was ſaid by the Court, that when Judgment is given in this Court againſt 
another, and Execution upon it; and the Sheriff levies the Money, the Ld. Keeper cannot order that the 
Money ſhall ſtay in the Sheriff's Hands, or order that the Plaintiff ſhall not call for it; for notyitt.. 


ſtanding ſuch Order he may call for it. Mar. 54. pl. 81. Mich. 15 Car. Anon. 


8. Debt upon a ſingle Bill ſatisfied, and the Bill not delivered was 
ſued, and Execution gotten, and yet retain'd in Chancery, notwith- 
ſtanding a Motion to be diſmiſs'd, becauſe after Fudgment and Execution; 
for it was ſaid the Judgment and Execurton may ſtand; and this Suit 
for that he formerly paid. Cary's Rep. 106. cites 21 & 22 Eliz. Owen 
v. Jones. 

A Bill to be relieved upon Bund after Judgment and Execution, 
* becauſe no material Matter alleged for Maintenance thereof, there- 
fore diſmiſſed. Cary's Rep. 108. cites 21 & 22 Eliz. Adams v. Dod- 
deſworth. | 

10. Executrix brought an Indebitatus Aſumgſit againſt the Defendant, 
as Executor, upon a Promiſe of his Teftator, and had a Verdict and Fudgmmt 
in B. R. which was reverſed for Error in the Exchequer-Chamber, and al- 
terwards the Widow exhibired a Bill in Chancery, ſuggeſting all this 
Matter, and prayed to be relieved. The Defendant demurr'd to the 
Bil, but the Demurter was over-ruled, for rhe Lord Keeper made no 
Difference, where the Party comes into Chancery either after the Re- 
verſal, or before any Suit commenced at Law; and faid, that by Ad- 
vice of all the Judges, he had allowed Bills for Debts againſt Executors 
without Specialty, wich an Averment that they had Aſſets, bur {aid 
he would confer with the Judges. Moor 556. pl. 755. Trin. 31 Elis. 
Maſters v. Burde & al. 

11. One Knight acknowledged a Statute to the Defendant and ano- 
ther, not to alien or waſte his Land, and afterwards leaſed it to the Plain- 
tiff, the Statute being acknowledged in Conlideration of Marriage, and 
now, by reaſon of the Leaſe ſo made, the Defendant, being che Survi- 
vor, Conuſee extends the Statute; yer ordered, in reſpe& the Leaſe is 
#0 Waſte, the Conuſee not to receive any Benefit by the ſaid Statute. 
Toth. 275. cites 34 Eliz. li, A. fo. 655. Mathew v. Weſt and others. 

See the 12. The Oucen granted a Leaſe of Lands to T. rendring Rent, aud fit 
Treatiſe Non- payment to be void; then ſhe ſold the Reverſion to Sir M. F. who, be. 
Jerich edlen cauſe the Rent had been arrear ſeveral Years before, tho then paid, entered, 
I the Court and avoided the Leaſe, it being adjudged a Limitation, and void without Of- 
of Chancery ice ; and afterwards T. exhibited his Bill in Chancery, ſetting forth, 
vindicated, that at the Time of Non- payment of Rent, which was 9 Eliz. he feat 
. a it by his Servant, who was robbed, which, when he knew, he paid i 
the End of r | 7 7 "5 
Chan. Rep. immediately the Day | * to the Queen, who accepted 2 and he cin. 
fol. 78. &c. tinued the Payment till 30 Eliz. when the Reverſion was ſold to Sir M. F. 
where this and ſo prayed to be relived. ' The Defendant, Sir M. pleaded the Pro- 
ow a ceedings againſt the Plaintiff at Common Law, and * Judgment ob- 
. | . 4 | . land 
upon. ' rained againſt him; and it was reſolved by all the Judges ot England; 
that if the Complainant had exhibired his Bill before Judgment was had 
againſt him at Law, he might have been relieved, but now he came too 


late; therefore Sir M. F. who was committed for not performing the 


Decree, 


# 


3 
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Decree, being brought up by Habeas Corpus, was diſcharged ; cited by 


Coke Ch. J. Cro. J. 344. as Mich. 39 & 40 Eliz, Sir Moile Finch v. 


Throgmorton. 
13. The Defendant had Execution and Judgment bon two Recooni- 


' 2amces and a Statute, amounting to 3oo J. but in reſpect it was 2 eep- 


ing Statute, the Court ordered the Obligor to be diſcharged out of Ex- 
ecution, and the Plaintift's Poſſeſſion of the Lands to be delivered. 
Toth. 267. cites 5 Jac. 1. A. fo. 319. Gayner v. Lucas. 


14. Judgment againſt the Detendant in Debt, upon the Statute of 13 2 Bulſt. 194. 


Eliz. againſt Uſury, and Day given to move in Arreſt of Judgment; in S. C. and 


the mean time he exhibited his Bill in Chancery, and procured an In- Cole ſaid, 


junction to ſtay Judgment and 2 e which, the — be 


Court granted Both; for the Stat. 2) Ed. 3. cap. 1. and 4 H. 4. cap. wondered, 
23. expreſsly enjoin, that alter Jndgment given the Parties ought to be that no one 
quiet, and ubmit to it, and ſuch judgment ought not to be avoided would bring 


but by Error or Attaint. Cro. J. 335. pl. 4. Hill. 11 Jac. B. R. Heath [ 
* Ridley, thoſe Sta- 


tutes in ſuch 


Caſes againſt the Party procuring ſuch Injunctions after Judgment at Common Law; for be it in Pl 
Real or Perſona], after Judgment given the Party ought to be quiet, and to ſubmit to it. in Plea 


15. Treſpaſs was brought i» B. R. by a Tenant of Dutchy Lands, and 
judgment againſt him. Afterwards he brought an Engliſh Bill in the 
Duchy Court, whereupon B. R. granted a Prohibition. And Coke Ch. 
J. faid, that if any Engliſh Court holds Plea of a Thing whereof Judg- 
ment is given at Common Law, a Prohibition lies upon the Statutes of 
27 E. 3. cap. 1. and 4H, 4. cap. 23. Mo. 836. pl. 1129. Mich. 12 Jac. 
Wright's Caſe. | 

16. A Bill to be relieved upon an Action of the Caſe upon, an Accompr, 
after a Verdict, Judgment, and Execution at Law was referred again to Law, 
becauſe a Verdict paſſed upon the Oath of one Vintner, who was thought 
not o have dealt fairly at the Trial, and after the Cauſe referred to this 
Court for Equity. Toth. 87. cites Hill. 15 Car. Mallery v. Vintner. 

17. It was agreed, that a Court of Equity cannot meddle with a 
Cauſe after it hath received a lawful Trial and Judgment at the Com- 


mon Law, alt ho the Fudgment be ſurreptitious. ar. 83. pl. 138. Paſch. 


17 Car. B. R. Thompſon v. Hollingſworth, 
18. Plea and Demurrer to a Bill, it being aſter Verdict, Judgment, So after Ver- 
and Execution at Law was allowed, tho? the Action at Law was for Money 4%, Judg- 


. ; nt, 4 
won by Gaming. Ch. R. 243. 15 Car. 2. Hunby v. Johnſon. 255 1 
K. 243. 
16 Car. 2. Sewell v. Freeſton. Chan. Caſes 65. S. C. the Snggeſtion being of Matters in Defen= 


an Copnizance, which Plaintiff could not prove at the Trial. Bill has been allowed for Matter 
diſcovered after the Trial. Chan. Caſes 65. cites Payton v. Humfreyes. 


19. Bill after Verdict in an Action on the Caſe, ſuggeſting a Matter in For a Mat- 


Defendant's Knowledge, which Plaintiff” could not prove at the Trial, It delivered 


was referred to Precedents. 3 Ch. R. 17. Anon. | * _— 


| Bill had been 
brought. ibid. cited as the Caſe of Peyton v. Humphreys, 


20. An Action of Trover.for Bonds cancelld by Defendant at Law, and 
now Defendant at Law brings a Bill to be relieved after Trial and j udg- 


ment, becauſe the Penalties of ſome were recovered, and others were paid. 


Defendant here pleads the Verdi and Judgment, and the Plea was al- 
lowed ; and Bridgman K. confirmed the fame, only ordered, that De- 


fendants muſt anſwer, whether they know what the Fury gave their Ver- 
dig s upon, whether the Penalties or Monies paid © and No further Pro- 


 cedings to be if they do not know and content ; but afterwards, Dec. 


$ L 13. 
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13. 1670. 22 Car. 2. it was ordered by Archer J. that tne laſt Order be 
diſcharged, and the Plaintitis may reply. 3 Ch. R. 54. 22 Car. 2 
Rawlins v. Rawlins. | 
21. After two Verdicts in Fjement, whether the Fines of Copyhold. 
ers were certain or arbitrary, the Court would not relieve the Plaintiff 


other than fler the Preſervation of Witneſſes. 2 Ch. R. 56. 24 Car. 2 
| | | 


Smith v. Sallett. 
22. A Verdict at Law as to the Value of a Portion given in Marriage 


was pleaded and allowed. 2 Chan. Caſes 250. Hill. 30 & 31 Car. 2. 
Shuter v. Gilliard. 

23. A Verdict and other unjuſt Proceedings in an Inferior Court were 
ſer alide, and the Plaintiff in that Court ordered to pay all the Coſts there 
and here. Fin. R. 472. Mich. 32 Car. 2. Vaux v. Shelly and Thompſon, 

24. After a Recovery at Law the Defendant brings a Bill, and ſug. 
geſts that Money was paid in Part of the Goods, but the Receipts 4% 
and therefore prays a Diſcovery. The Defendant here demurr'd, and 
*twas allow'd, becauſe after a Verdict. Vern. 176. Tr. 1683. Barbone 
v. Brent. 

25. A Bill was brought to be relieved againſt an apparent Fraud; but 
after long Debate was diſmiſs d, and principally becauſe the Plaintiff 
did not apply to this Court till after Verdict and Judgment. 2 Chan, 
Caſes, 95. 98. Paſch. 34 Car. 2. Lee v. Boles. 

26. Executor ſent a Letter to a Creditor of the Teſtator's, owning a 

Mortgage to Teſtator for 300 I. The Creditor afterwards brought 
Debt on Bond againſt the Executor, who directed his Attorney to plead 
ſpecially Riens ultra to ſatisfy Debts of a higher Nature; but he by 
Miſtake pleaded generally Plene Adam. The Executor's Letter, owning 
the Mortgage for 3001. was produced, on which Verdi and Judgment 
pro Quer. The Executor brings his Bill, and proves that there were 
2 prior Mortgages on the ſame Eſtate, which betore were unknown to 
him, ſo that the Mortgage to the Teſtator was worth nothing, and was 
relieved, and Injunction ous to ſtay Proceedings at Law, Per the 
Lords Commiſſioners. 2 Vern. 146. Trin. 1690. Robinſon v. Bell. 

27. Captain of a Man of War took the Defendant's Ship at Sea, being 
an Interloper, out of the Limits of the Eaſt-India Company's Charter. 
She was condemn'd in the Admiralty, and Ship and Goods delivered 
over to the King's Uſe. The Detendant, who was the Owner and 
Freighter of the Ship, brought Trover and recover'd 13001. Damages. 
The Plaintiff brings a Bill to be relieved againſt this Judgment. The 
Defendant pleaded 23 and the Plea difallow'd, and Injunc- 
tion till Hearing, Per Lords Commiſſioners. 2 Vern. 155. Trin. 1690. 


Tyrrell v. Beake. 


a Vern. 239. 28. Relief after Judgment in Ejedtment, becauſe of Fraud by Conftruc- 


tion in the Settlement 1n Jointure engroſs'd by Tenant in Tail in Re- 


I. 222. 
Rav v. Pole, mainder. Chan. Prec. 35. Mich. 1691. Raw v. Potts. 


S. C. and 
affirmed in 


29. A Bond pro Eafiamento & Favore, if reduced to a Judgment, is not 


Dom. Proc, avoidable at Law, nor ever relievable here; per Ld. Wright. Chan. 


Reaſon, only found for the Plaintiſt. ; 
| ſerting forth this Matter, he was relieved, and the Plaintiff at Law 
. decreed to pay Coſts, and a 8 Injunction granted againſt che 


Judgment. Chan. Prec. 233. 
| by a Tenant at a Rack-Rent, after a Recovery in Ejedment. It * 121 


Prec. 200. Trin. 1702. in the Caſe of Ive v. Aſh. 

30. A Verdict in Trover was directed to be given for the Defendant, 

the Sale of the Goods to the Plaintiff being proved fraudulent; but for 

want of the Dear: proving a Copy of #he Fudgment, by which he, 48 

Bailiff, took them in Execution, the Jury, by an after Direction for that 
| Ga a Bill by Deſendant at Law, 


Trin. 1704. Kent v. Bridgman. 
31. Bill to be relieved againſt a Forfeiture for Non- payment of Rent, 


] 


Chancery. 8 


ſiſted for the Deſendant, that the Rule for Relief in Equity againſt For- 
feirures of this Kind did not extend to a Tenant at a Rack-Rent, where 
the Rent muſt be ſuppoſed equal to the Value of the Land, and there- 
fore not in the Nature of a Penalty to avoid the Leaſe at Law upon 
Non-payment of Rent, by virtue of a Clauſe of Re-entry ; that the 
Rule extends only to beneficial Leaſes where Fines have been paid, or 


2 Purchaſor of Part of the Intereſt in the Term. In thoſe and the like 
Caſes the Clauſe of Re-entry is in Nature of a Penalty, and therefore 
relievable in a Court of Equity, upon making Satisfaction to the injur'd 
Party, and Payment of Coſts, Beſides the Plaintiff here might have 


Rent, and fo might have been relieved at Law, and therefore after 
Trial and Judgment oughr not to have come here, when he might have 
had the ſame Remedy at Law. Per King C. I don't like giving Reliet 
here in theſe Caſes aſter a Judgment at Law; but the Precedents are too 
ſtrong for me; and decreed, upon Payment of the Rent and Cofts at 
Law and in Equity, the Defendant to make a new Leaſe for the Re- 
mainder of the Term to the Plaintiff; but ordered a Covenant to be in- 
ſerted for the Tenant to repair during the Term, tho' no ſuch Covenant 
bi - the former Leaſe. MS, Rep. Mich. 12 Geo. in Canc. Taylor v. 
nighr. 


—— 3 . — on, 


(2) Chancery and Courts of Equity. Decree reviewed, 
In what Caſes it may be. 


IF in Chancery a Decree be againſt a Statute, as the Cale was 
againſt the Statute of Wills, by which the Common Law ts 
med, that where the Land is held in Capite one Third Part 
_ Hall be ſuffered to delcend to his Þeir, and the Father deviles all 
tor Payment of Debts, which is void for a third Part, and the 
Chancery confirms it for this Third art by a Decree, and this 
Matter appears within the Decree, this Oecree may be re-examined 
and „ becaule it is againſt the Statute, and ſo the Chancery 
ens in Law. Tr. 15 Ja. in Canceltaria, between Roſwe// and Every, 
adjudged upon a Demurrer per Bacon the Lord Keeper ; and after 
+16 Jac. the Decree reverled accordingly by the Advice of Juſttce 
and Juſtice Hutton, Aſſiſtants to the Court. 


' Jud 


reat Sums laid out in Improvements &c, where the Tenant is a ſort of 


ſaid Proceedings upon the Ejectment, upon Payment of the Arrears of 


2. 80 if the Chancellor errs in a Decree in « Matter of Law, and* 8. C. cited 

it appears within the Decree, As if the Chancellor makes a Decree Arg. Lane 

upon the Law upon his own Opinion againſt the Opinion of the 1 
es, this Decree may be reviewed for this Error in Law. Trin. ine poinc 


5 Ac. in Cancellaria, in Sr George Reynel's Caſe, adjudged upon A in the Caſe 


rrer by Bacon, the Lord Keeper. Tr. Jac. in Camera Scac- of Arden 


carit, Per Curiam, This Bill of Review is in Nature of a Writ 7: Darcy, 


that it m 


, pet Cuͤriam. 


* 27 Þ.$. 15. there was a Matter of Law, and adjudged u dh Ek 
be reverſed there - chequer. 


..3- Bur if the Chancellor errs in his Decree upon a Matter in Fact, On , Bill ot 
this Decree is final, and cannot be reviewed, becauſe they cannot 80 MY * 


wa new Examination of Mitneſſes now; for after Publication this C/. e Re- 
cannot de done. Cr. «5 Jac. in Cancellaria, this was in held öp %, 
the Lord 1 in the ſaid Caſe, Tr. 8 Jac. between Adem and rar „pen le 


4. 80 


Caſe as ſtated 
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in the Decree, 4. So if the Chancellor errs in his Conſcience upon a Matter of Fact 


and the Fact proved before him, there may be a Review upon this Matter, bec 
muſt be ad- _—_ needs no new Examination ; but this may be reviewed upon the 


mitted as 33 8 

there ſtated, Old Depolitions, and this is uſual. 

and that tho' F | 

the Fact whereon the Court gave Judgment were miſtaken, yet there is no ground of a Bill of Re. 
view, but the Fact in this Cale mult be admitted true and the Decree is Matter of Record and can be 
tried only by the Record; but in — the Fact, the proper Courſe had been to haye gotten the 
Cauſe re-heard before the Decree had been ſigned and inrolled. 2 Freew. Rep. 182. pl. 251.16 June 
16 Car. 2. Combes v. Proud —— Chan. Caſes, 54 55.S. C and in much the ſame Words 
Chan. Caſes, 105, 106. Paſch. 20 Car. & P. Haynes v. iſon. 2 Keb. 279. pl. 46. Mich. 19 Car. 
2. Harriſon v. Haynes, S. C. that by Ld. Keeper Bridgman, a Decretal Order not inrol led, cannot on 
Allegation of Matter of Fact omitted be ſtay d, but the Party muſt have a Bill of Review; but if 
Matter of Fact be omitted, this is Cauſe to appeal to the Houſe of Lords. 


Ibid. cite 16 5. No Bill of Review admitted on new Matter. Cary's Rep. 82. 

Jac. Nudi- cites 3 Jac, Lovegrace v. Webb. 

gate v. Davis. 6. If a Decree be made by Commiſſioners upon the Statute of 43 Eliz. 

J 3 I 47 pl. cap. 4. of Charitable Uſes, and Exceptions put in againſt it in Chancery 

£4. and there heard, examined, and confirmed in Part, and altered in Part 

* d 8 7 

cordingly, it was reſolved that it cannot upon a Bill of Review be further ex. 

on a Refe- mined ; for it takes its Authority by the Act, which mentions but one 

. ene of Examination, and is not to be reſembled to the Caſe where a Decree is 
ncery* made by the Chancellor by his ordinary Authority. Cro. C. 40. pl. 2, 

Mich. 2 Car. between Windſor and the Inhabitants of Farnham, 
Chan. Rep. J. After a Decree made in Point of Right, any Matter that might 
231. 14 Car. have been pleaded in Abatement is not ſuch an Error as to ground a Bill 
2. S. C. of Review. N. Ch. R. 86. Lady Cranborne v. Dalmahoy. 

a Freem, g. . {ap equent to a Decree is no Ground for a Bill of Review, 

oP 4 ſaid to be a Rule. Chan. Caſes, 143. Hull. 15 & 16 Car. 2 in Caſe of 

K 8 p. Curteſs v. Smalridge. 

en 9. The Want of any Evidence or Matter which might have been uſed in 

Rep. 178. pl. the firſ# Cauſe, and of which the Party had then knowledge, is not any 

239. 8. C. ground for a Bill of Review; Arg. and ſeems admitted. Chan. Caſes, 

& S. F. 43, 44 Hill. 15 & 16 Car. 2. in Caſe of Curteſs v. Smalridge. 

Bill of Re= 10. Where a Bill is to be relieved on a Fact not in Iſſue, nor appearing 

view does j the former Cauſe, a Bill of Review will not lie for it; Arg. 

not lie, be- Caſes, 44. Hill. 15 & 16 Car. 2. in Caſe of Read v. Hambey. 


cauſe no- 

thing can | 1 : 

appear to the Court on the Body of this Decree to alter it; Arg. 2 Freem, Rep. 179. pl. 242.5. C. 
ills of Review are allowed only on Errors apparent in the Record, or on new Matter diſcovered ſince the 

Decree. G. Equ. R. 184. Hill. 12 Geo. 1. 
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2 Chan. Rep. 11. Bill of Review was demurred to, becauſe it exhibited New Matter, F 
66. S. C. the whereas it was of Defendant's Knowledge at the Time of the Anſwer y, 
Plaintiff and Hearing, though there was no Proof then of it, but it came to 

would now 7, . , - * b 

examine to a Light afterwards, Ld. Keeper Bridgman in Effect diſmiſſed the Bill, F, 
Matter of but then gave Time to ſearch Precedents, 3 Chan, Rep. 76. 77. A 
. Trin. 1672. Chambers v. Greenhill. * | ſq 
which he could not prove before the Hearing, but now fince the Decree ſigned and inrolled he can 


rove it. The Court ordered Precedents to be ſearched, and Precedents being now produced by the 

laintift, his Lordſhip declared that they ſeemed of no Weight to the Plaintiff's Purpoſe, and diſniifled 
the Bill of Review. 3 Chan. Rep X ſays the Caſe of Colt v. Colt, was cited were the Defendant 
ſet forth Deeds that made a Title by Anſwer, but were afterwards loft and a Decree againſt them, but 
upon coming to light afterwards, the Bill of Review was admitted; but Ld. Keeper ſaid this Caſe was 
not like the other. Vern. 417. Arg. cites Morgan's Caſe, where upon a Bill of Review, the Plain- 
tiff could not produce the Deed, and ſo failed at the Hearing ot making out his Equity, and though the 
Deed came afterwards to his Hands, which plainly made out the Title, yet it was adjudged to be a Right 
without a Remedy, and the Defendant to be without Relief. | 


12. This Difference was taken by the Chancellor, Where a Matter in Fab 
was particularly in Iſſue before the former Hearing, though you have — 
. | | roo 


Chancery. 


. ” 5 " 


Proof of that Matter, upon that you ſhall never have a Bill of Review. 
But where a new Fat? is alleged, that was not at the former Hearing, there 
ir may be a Ground tor a Bill of Review. 2 Freem. Rep. 3 1. pl. 35- 
. Anon. | 

_ The Court would not make Error by Conſtruction, and where a 
Decree is capable of being Executed by the ordinary Proceſs and Forms of 
the Court, and where Things come to be in ſuch a State and Condi- 
tion; after a Decree made an original Bill is requifite, and a ſecond De- 
cree upon that, before the firſt Decree can be executed. In the firſt Caſe, 
whatever the Iniquity of the firſt Decree be, yet till it be reverſed, the 
Court is bound to aſſiſt it with the utmoſt Proceſs the Courſe of the Court 
will bear; for in all this the Conſcience of the preſent Judge is not con- 
cerned, becauſe it is not his Act, but rather his Sufferance, that the Act 
of his Predeceſſor ſhould have its due Effect by ordinary Forms; but 
where the common Proceſs of the Court will not ſerve, but a new Bill 
and a new Decree is become neceſſary to have the Execution of a former 
Decree, which in itſelf is unjuſt, the Court will not make it its own 
A& by building on ill Foundations, and charge his own Conſcience 
- with promoting àn apparent Injuſt ice. 2 Ch. Rep. 127. 29 Car. 2. Law- 
rence v. Berney. i 

14 On a Bill of Review, the Party cannot aſſign for Error that any 
of the Matters deecreed are COntrary to the Proots in the Cauſe, but 
muſt ſhew ſome Error in Law appearing in the Body of the Decree, or 
mw Matter diicovered ſince the Decree made, and that not without 


leave of the Court. Vern, 166, pl. 158. Paſch, 1683. Melliſh v. Wil- 
liams 


15. When a Decree comes to be reverſed on a Bill of Review, it ought 
to be either, becaule it was anju in Matter of Law ariſing within the 
Body of the Decree, or for that the Court wanted or exceeded its Ju- 
* Per North K. Vern. 292. in Caſe of Fitton v. E. of Maccleſ- 


16. Bill of Review for that on Account ſettled by the Maſter, whoſe 
Report was decreed ; the Mafter had allomed Intereft upon Intereſt, by 
jumbling Principal and Intereſt together, and then allowing Intereſt for 
the firſt Total directed to be examined and rectified as to the Point, but 
the Reſt of the Decree to ſtand. 2 Chan. Caſes, 153. Mich. 35 Car. 2. 
Ld. Renelagh v. Thornhill. | 
15. Upon a Bill of Review no Proofs are to be admitted, but ſuch as 
were in the original Cauſe. N. Ch. R. 196. 1691. Taylor v. Wood. 
18. Forgetfulneſs or Negligence of Parties under no Incapacity is no 
Foundation for a Bill of Review. MS. Tab. Jan. 13. 1719. Ludlow 
v. Macartney. h 
19. Ought not to be brought but for manifeſt Errors appearing on the 
Face of the Decree or for new Matters ariſing ſince the Decree, of which no 
Advantage could have been taken without Leave of the Court ro brin 
ſuch Bill upon new Matters diſcovered, MS. Tab. March 1. 1726. Aſh- 
ton v. Smith. 
20. Aſter a Decree for Payment of a Sum of Money and a Rent- 
charge out of a Manor, and to charge the Defendant with the Rent and 


view will not lay, for that the Charge exceeds the Value of the Rent of 
the Lands; tor the Value is no new Matter, and it was not excepted to 
in the former Suit, and therefore now remedileſs ; and *tis like ths Caſe 

an Executor who cannot plead Want of Aſſets after the Debt detreed. 3 
Ch. R. 88. Trin. 163 5. Counteſs of Suffolk v. Harding. 


* (Z 2.) Bill 


Arreares, who was no Party to the Grant of the Rent-charge, a Bill of 
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(Z. 2) Bill of Review. By and againſt whom. 


N. Ch. R. 1. ILL of Review will zo lie but againſt thoſe who were Parties in the 
52. 8. * | original Bill, as where C. mortgaged Lands to A. in Fee, and cove- 
ee er nanted and gave Bond to pay the Money, but did not. A. died, leaving G. 
2 Freem. Wife his Heir at Law. G. and his Wife brought a Bill againſt C. for the 
Rep. 148. Money, or if not paid, then to forechſe him, and it was decreed according. 
- 1 9 ly. C. upon diſcovering that A. had left an Executor to whom A. had 
— * given the Money, he brought a Bill of Review againſt G. and his Wiſe be- 
Globe, S. tore the Time ordered tor Payment by the Decree, ſetting forth this 
C. & S. P. Matter, and pray'd the Direction of the Court to whom he thould pay 
accordingly, the Money, and to have the Bond delivered up. And this was all by 
99 an original Bill and not by a Bill of Review ; the Court held that in 
291. in this Caſe, a Bill of Review would not lie, becauſe the Executor was not Party 
Caſe of to the former Bill. 3 Chan. Rep. 94. Hill. 1659. The Earl of Carliſle v. 


2 * Goble & Ux*. and other Executors of Andrews. 
Macclesfield, S. P. Arg. 


Nelſ. Chan. 2. Plaintiff has a Decree, and aftetwatds brings a Bill of Review to 

M 1 p. Have more allowed him; Detendant demurred, and inſiſted that a Re. 

and ſeems to View lies only for him againſt whom the Decree or Diſmiſſion is; after a 

be taken long Debate the Demurrer it over- ruled. Chan. Caſes, 53. Paſch. 16 

from Chan. Car, 2. Glover v. Portington. | | 

Caſes 3. A Bill of Review lies only for him agdinſ# whom the Decree or Diſ. 
miſſion is. 2 Freem. Rep. 183. pl. 232. 14 May, 16 Car. z. Glover v. 
Portington & al. | 

4. A Deviſee cannot maintain a Bill of Review being not in Privity to 
the Teſtator againſt whom the Decree was. Chan. Caſes 123. Hill. 20 
& 21 Car. 2. Slin aw v. Hale. 

5. A Pariſh is j „ and 4 ate named to defend. A Decree is againſt 
them. Another Pariſbioner, who is no Party or Privy, may have a Bill 
of Review, becauſe he is grieved by the Decree 3 Per Ld. Chancellor, 
Chan. Caſes 272. Hill. 25 & 28 Car. 2. Brown v. Vermuden. 

6. Aſfgnee cannot in any Caſe have a Bill of Review, Arg. Vera. 
417. pl. 396. Mich. 1686. in the Caſe of Barbone v. Searle. 


(Z. 3) Bill of Review. On what Terms. 


Decree was obtained for a great Sum of Money; a Bill of Re. 
view was brought, and zem Matter aſſigned. The Rule of 
8 . Court was r that the Defendant ought firit to pay the Money be- 
Verbis. fore the Bill ſhould be brought into Court. But upon giving good Security 
for the Money, the Court diſpenſed with the Rule. Chan. Cates 42. Hill 
14 Car. 2. Savil v. Darrey; and ſays, The like Caſe between 'Baſfon 
and Biron, by Order of the Houſe ot Peers about 1662. 

2. Per Cur. In a Bill of Review all Things are to be performed according 
to the former Decree, that do not extinguiſh the Right ; otherwiſe the Non- 
performance is a good Plea in Bar; As if Writings are to be brought in- 
to Court, or Coſts paid, but nor to releaſe the Right, or make a Con- 


veyance, becauſe that would deſtroy the Right. Not bringing in . = 


4 Freem. 1. 
Rep. 142. 


Chancery. 


jngs according to the Decree ſought to be reverſed, nor giving Security 
for che Coſts in the Bill of Review, was pleaded in the Cauſe between 
Okeover 4 Poole. 2 Freem. Rep. 88. pl. 97. Mich. 1683. Fitton v. 
Ld. Maccles field. | 
g. Plaintiff was allowed tobring a Bill of Review without paying the Cofts 
decreed in the original Cauſe, amounting to 1501. and for which he (as 
wasfaid) had been in Execution near 20 Years, upon making Oath he 
was not worch 401. belides the Matter in Queſtion, and beſides a Suit 
depending between the ſame Parties to forecloſe a Mortgage, the Debt 
being pretended to be over-paid. Vern. R. 264. pl. 259. Mich. 1684. 
Fitton v. the E. of Macclesfield. | | 
4 Tho an Order is made by the Ld. Keeper, for diſpen/ing with Cofts 
on bringing a Bill of Review, yer the ſame ought to be ſet forth in the 
Bill of Review. Arg. Vern. 292. pl. 235. Hill. 1684. in Caſe of Fitton 
y,Ld Macclesfield. 
$g. The Plaintiff was not allowed to bring a Bill of Revicwo unleſs he 
rformed the Decree, or would ſwear he was unable to do ir, and 
would ſurrender himſelf to the Fleet to lie there till the Matter on the 
Bill of Review was determined. Vern. 117. pl. 103. Hill. 34 & 35 
Car. 2. Williams v. Melliſh. | | F 
6. The original Bill was brought to ſettle the Boundaries of the Plain- MS. Rep. 
tis Manor, and upon the firſt Hearing an 1ſue was directed out to be? 3 
tried at Law, and there was a Verdi for the Plaintiff upon the Equi- dir Hay 
ty reſerved there was a final Decree for quieting the Plaintiff *s Poſſeſſion, Lyddal'v. 
and that Defendants | ſhould pay Coſts &c. Defendant moved for Leave the Biſho 
to file a Bill ot Review upon an Affidavit by his Solicitor, that certain of Dur 
new Evidence was diſcovered, ſince the Verdict and Decree, in Favour of the 
Defendant ; that this new Matter now diſcovered was a ſufficient Ground 
for a Bill of Review, as well as any Error apparent in the Decree itſel f &c. 
The Queſtion was, if the Biſhop ſhall have Leave to filethe Bill of Review 
before he has paid the Coſts decreed againſt him? It was inſiſted on by 
the Counſel for Sir Henry Lyddall, that the Party ought not to file a 
Bill of Review before he has pertormed the Decree, and that this is 
conſtantly allowed tor good Cauſe of Demurrer to a Bill of Review; 
and that Payment of Coſts is Part of the Decree, which ought te be per- 
formed as well as any other Part of it, and an old Book ot Orders and 
Rules of the Court, printed in 1623, was produced, wherein there was 
Rule Tempoze Bacon C. and another in the Year 1656, to the Effect 
following, viz. That no Bill of Review ſhall be allowed till after the De- 
cree performed in all Parts, unleſs ſuch Performance would extinguiſh the 
Party's Right or Tithe at Law, (As a Conveyance of Land, Releaſe &c) and 
alſo there muſt be Leave ot the Court for filing ſuch Bill ot Review &c. 
That a Bill of Review would be a Suſpenſion ot the Payment of the Coſts 
decreed, and that Sir Henry Lyddal would be kept out of his Coſts till 
the Bill of Review determined, and it the Biſhop (who is of a greac 
Age) ſhould happen to die, Sir Henry would loſe them quite, for he 
cannot revive the Suit for Coſts only &c. E contra it was ſaid for the 
Biſhop, that the Rules produced on the other Side were obſolete, and had 
n out of Uſe for ſeveral Years in many Particulars, and therefore 
Were not to be taken as ſtanding Rules ot the Court; that for many 
ears laſt paſt Bills of Review have been brought, without Leave of the 
urt, upon Motion or Petition, and it was never inſiſted on as irregu- 
lar; that in Lien thereof a Depoſſt of 50 J. 1s left with the Regiſter upon 
[ing the Bill of Review, ſo that it is plain theſe old Rules have not been | | 
|  Oblerved of late Years. Thar ſoon after the Reftoration, the Rules and | 1 
Orders of rhe Court were reviſed and corrected by Clarendon C. and | 
that theſe laſt are taken now to be the ſtanding Ruſes and Orders of the 3 
Court, as they are printed, and called Ordines Cancellariz, and in Lat 3 
E | 00 ö 
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plaint. 2 Chan. Rep. 46. 22 Car. 2. E. of Caſtlehaven v. Underhill. 


DDP 


Book there is no ſuch Order as they have inſiſted on the other Side; 
that a Bill of Review is like a Writ of Error at Law, which ſuſpends 
the Execution of the Judgment, The Coſts deereed is not a Duty, but 
a Conſequence only ot a Decree againſt the Party; that if the Decree be 
tevers'd, of Conſequence the Coſts are gone, and therefore ought to wait 
the Event of the Bill of Review. Per Cowper C. I think the old Order: 
that have been read are reaſonable and juſt, and ought to be obſerved to 
288 unconſcionable Delays by Bills of Review, which would be 

rought in all Cauſes of Conſequence and Value, if they might be filed 
without Leave of the Court, and before the Decree performed, and 1 


think Payment of 7 ought to be performed rather than any other Part of 
4 


the Decree, eſpecially in this Caſe, where the new Matter diſcovered 
was in the Power of the Party, and it was his Fault and Neglect it was 
not diſcovered ſooner ; ſo let the Event of the Bill of Review be what 
it will, the other Side ought to have Cots, as in the like Caſe of a New 
Trial granted upon the like Grounds. Where a Sum of Money is de- 
creed, the Money muſt be paid before a Bill of Review is filed, tho' it 
muſt be refunded it the Decree be revers'd upon the Bill of Review; 
bur in the preſent Caſe, if the Decree ſhould be revers'd, yet the Coſts 
ought not to be refunded, which makes it a much ſtronger Caſe, I 
think the Party himſelf ſhould make an Affidavit that this New Matter was 
diſcovered ſince the Decree, and that the Afﬀidavit of a Solicitor is not 
ſufficient ; for the A or ſome other Agent of his, might be 
informed of this Matter before, at leaſt if the Biſhop, by reaſon of his 
Age, high Station and Quality, may be excuſed from making an Afi- 
davit of the particular Matters and Facts, yet, at leaft, he ſhould have 
an Afidavit to corroborate that of his Solicitor, but this Aſidavit of the 
Solicitor alone is not a ſufficient Ground for a Bill of Review, and therefore 
=_ Counſel for the Biſhop muſt take nothing by their Motion; Per 
r C. 

N pon every Bill of Review to reverſe a Decree, the Plaintiff muff 
depo/it 501. with the Regiſter to anſwer Coffs of Suit to the Detendaar, 
2 Wms's Rep. 283. Trin. 1125. Anon. | 

8. If brought upon new Matter, as upon a Deed diſcovered by the Plain- 
tiff ance the former Decree, the Plaintiff muſt have the Leave of the Court 
for filing ſuch Bill, tho? not neceſſary in the Caſe above tor reverſing a 
Decree tor Error appearing on the Face thereof. Ibid. 284. 

9. But in the principal Caſe, the Plaintiff having depoſited the gol. 
and annexed an Affidavit to the Bill, that the Deed on which the Bill of 
Review was founded came firſt to thePlaintiff 's Knowledge after pronounc- 
ing the Decree, the Bill was allowed upon Plaintiff's paying the Colts 


of Defendant's Motion to diſmiſs the Bill, becauſe it was filed without 


the Leave of the Court. Ibid. 284. Anon. 

10. No Bill of Review lies without paying the Duty decreed. MS. 
Tab. Jan. 21, 1114, Biſhop of Durham v. Lyddell.— March 1, 1726, 
Aſhton v. Smith. | 
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(Z. 4) Bill of Review. At what Time. 


I. B. Lof Review was diſmiſſed, for that it was a Jong Time ſince the De- 
cree was made, and the Plaintiff reſted under it without any Com- 


2. Ap- 
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— Appeal to the Houſe of Lords from a Decree in Chancery, and on 
perition of the Appellants to examine Witneſſes in the Cauſe, it was re- 
jetied, and the Petition diſiniſs a, and now the Appellants bring a Bill 
A Review; and 't was decreed that the Defendanrs ſhould anſwer the 
kill of Review, or demur on the Errors therein, and the Benefit of the 
Order of Diſmiſſion in Parliament ſaved to the Defendants. Fin. Rep. 
468. Mich. 32 Car. 2. Needler v. Kendall & Hallet. 

A Bill having been taken pro Confeſſo, a Bill of Review was brought, 2 Chan. 
-a Demurrer having been put in to it, was a/low'd; and now a new Caſes 133. 
Fill of Review being brought the Defendant demurr d, and for Cauſe =P * 
hewed that a Bill of Review lies not after a Bill of Review, and the view air. 


Demurrer was allow'd. Vern. 135. pl. 124. Hill, 1682. Danny v. miſfd, be- 
Filmore. cauſe of the 


: : former Bill, 
ho! there was manifeſt Error not only in the Form of the Court, but alſo in the Right, viz. 2 Heirs, 
having Title as Heirs, one of them Plaintiff had a Decree for the Whole, al cx Fs had Title only 
19 xg - and Ld. Keeper North who diſmiſſed the ill ſaid, that there was no Remedy but in 
Parliament, and there is a Nota, that there was no anſwer to put in, but the Bill taken Pro Confeſſo. 
Ser Tit. Pro Confeſſo (A) pl. 4 S. C—— Vern. 417. pl. 396. Arg. cites 8. C. that upon a Bill of Re- 
fiew the Court had decreed the whole Eſtate to the Plaintiff; and that though it appeared, even upon 
the Face of the Decree, that the Plaintiff had a Title but to one Moiety only, yet it was there reſolved 
that no Bill of Revie w would lie upon a Bill of Review, and the Defendant was left without Remedy, 
he firſt Bill of Review was diſmiſs'd, but not on the Merits, and a ad was allowed; but it was ordered 
not to proceed without performing the Decree made on the original Bill. Fin. Rep. 162. Mich. 26 
Car, 2. Ruton v. Aſcough: 


4 Tho? there is no Limitation of Time for bringing a Bill of Re- 
view, yet atter a long Acquieſcence under a Decree Chancery will not 
reverſe it, bur upon very apparent Errors; per Ld. Keeper North. 
Vern, 287. pl. 285. Hill. 1684. Fitton v. Earl of Macclesfield. 

5. Twas faid by ſome at the Bar, that a Fine and Non-clatm is a Bar 
to a Bill of Review, it the Party was not in Priſon &c. Vern. 290. 
Hill. 1684. in the Caſe of Fitton v. Earl Macclesfield. 

6. A Man cannot bring a Bill of Review after a Demurrer allow'd to 
4 former Bill of Review; per Jefteries C. Vern. 441. pl. 413. Hill. 
1686. Pitt v. the Earl of Arglaſs. | 

It was agreed by Court and Bar, that the Courſe of the Court is, 
before any Bill of Review is granted, the Ie Decree ought to be exe- 
cated, 4 the Cauſe of the Bill of Review be not ſuch as extinguiſhes the 
whole Right and Foundation of the Decree, As @ Releaſe ; and that is a 
good Plea in Bar of a Bill of Review, that the former Decree is not 
executed; and it was ſaid that cho” Bills of Review be in Nature of a 
' Writ of Error, yet it is not favoured in 29 on. for upon Writ of Er- 

ror (and that only in ſome particular Caſes) one need only to give Bai 
to pay Principal and Coſts ; but in Bill of Review the Decree ought to 
be actually complied with; and beſides there ought to be Security for 
Bur a Caſe of Palmer v. Denby was cited, where, in the Caſe 
of an Executor, it was granted without Execution of the Decree. 12 
Mod, 343. Mich. 11 W. 3. in Canc. | 


15 — 
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2. 5) Pleas to Bills of Review. And what may be See (2. 4) 
| aſſigned for Error, * 


1, HE Defendant anſwered the Bill of Review, but fo as that 
„1 ſome Matter in his Anſwer would bring into Examination ſome 
7 art of the Decree, as it was ſigned ang inrollad; on which Anſwer, re: 
| $ \ | chat 
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414 Chancery. 
that Part, there was a Demurrer, becauſe this would tend to Perjur 
and Infiniteneſs to re- examine Things examined and decreed ; of which 
Opinion the Court was; but as well the Defendant's Counſel as the 
Court ſaid there could be no Demurrer upon an Anſwer in Equity, Ser. 
jeant Glyn, for the Plaintiff, ſaid he had known it. The Court made 
an Order, that there ſhould be no Examination of that which had been 
examined; and that was the Rule. 2 Freem. Rep. 181. pl. 249. 23 June 
16 Car, 2. Williams v. Owen. ö 
2. To a Bill of Review the Defendant pleaded the former Decree fiows 
and inrolPd, and that there was no Error ſthewn in it, and the fame 
Matter was fully heard and examined, and ſettled, which now was en. 
deavoured to be examined again, and the Plea was allow'd. Fin. R. 
209. Paſch. 2) Car. 2. Evans v. Canning. 
It was objected againſt the Bill of Review, that they had %% 
Errors collected from the Proofs in the Cauſe, that did not appear in the Buch 
of the Decree. But the Ld. Keeper obſerved that was occaſioned by the 
ill Way they had got of late in drawing up Decrees in general, with- 
out particularly ſtating the Matters of Fact; and ſaid the Plaintiff in a 
Bill of Review ſhould not be concluded by it, unleſs the Matter of Fact wer: 
particularly flated in the Decree. 1 Vern, 215. pl. 212. Hill. 1683, Bon- 
ham v. Newcomb. 
2 Chan: 4. A Debate aroſe touching the Stating of the Matters of Fa in 
Caſes 161, Decree, and it was complained that the Regiſters now drew up Decrees 
162. Broad in ſuch a manner as that no Bill of Review could be brought; for they 
8 8 only recite the Bill and Anſwer, and then add, That upon the readi 
ingly ; and the Proofs, and hearing what was alleged on either Side, it was — 
it is there ſo and ſo; and never mention what particular Facts were allowed b 
ſaid Arg. the Court to be ſufficiently proved, and what not, that ſo upon a Bi 
rar We; of Review it might youu to the Court what Facts the Decree was 
2 Bill of Re- grounded on, 'The Ld. Keeper declared he would not allow of that 
view cannot Way of drawing up Decrees in general; but that the Facts that wer: 
allege Mat- proved ſpould be particularly ſo mentioned in the Decree ; otherwiſe if a Bill 
_ 4 _ of Review was brought, zhoſe Fats ſhould be taken as not proved; tor elſe 
hat i! A Decree could never be reverſed by a Bill of Review, but all errone- 
ſtated in the ous Decrees muſt be reverſed upon Appeals. x Vern. 214. pl. 211. Hil, 
Decree to 1683. Brend v. Brend. 
be proved. 5. No Objection is to be made on a Bill of Review that is not afignd 
for Error. MS. Tab. Jan. 8, 171). Watkins v. Price. 
6. Objefion to a Maſter's Report cannot be aſſigned for Error upon 2 
ill of Review. MS. Tab. 8 Jan. 171). Watkins v. Price. 
J. Matters already ſettled, or which might have been put in Iſue in the 
original Cauſe, ſhall never be drawn into Examination upon a Bill of 
Review. MS. Tab. Jan. 13, 1719. Ludlow v. Macartney. 
8. Bill of Review is uſual upon Di/covery of new Evidence. MS. Rep. 


Hill. Vac. 15 March 1734 S. S. Company v. Bumſtead. 


— 
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(Z. 6) Coſts and Damages. In what Caſes. On Bill 
| of Review: | 


k of Review reverſed this Decree, and the Money decreed to the Plait- 


tions were 


] 


. 


ep. 15, 16. 
E Direc- tiff. Per Cur, on Search of Precedents, the Defendant ſball not p — | 
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Elix. Fol. 125. Fincham v. Back wood. 
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2 for this Money. 2 Freein. Rep. 18 1. pl. 247. 23 May, 16 Car. 2. 
Jackſon v. Eyre. 


e ſhould be none. Nelſ. Chan. Rep. 83. Jac 
the ſame Words, and ſeems to be 8. C. 


2. A Bill of Review was brought, and demurr'd to; and afterwards 
the Counſel for the Plaintiff” in ihe Bill of Review moved the Court to diſ- 


charge the Bill, as not being regularly filed, upon Payment of Coſts out of the 


gol. depgited in Court upon the Filing thereof, and the ſame was granted 


by Lord C. Cowper. MS, Rep. Mich. 4 Geo. The Bithop of Durham v. 
Sir Henry Lyddal. 


_— 


24 


(A. a) Coſts. [In what Caſes in General. And How.] 


DE Plaintiff ſhall not recover any Coſts in Chancery, the he 
recovers the Thing for which he ſues, As a Derd, or ſuch 
ike, which is not recovered in Damages. | 

2. Where a Feme is newly endow'd in Chancery, there ſhe ſhall not re- 
cover Damages; for thoſe of the Chancery do not give Damages. Br. 
N pl. 195. cites 42 Aſſ. 32. and 5 3. 32. 

3. Damages ſhall not be given to the Defendant in Chancery by Sta- 
tute, hut only where the Bill is found true or falſe, and not where the Bill 
is found inſufficient in Matter; for this is out ot the Caſe of the Statute. 
Br, Damages, pl. 163. cites J E. 4. 14. per Cur. 

4 Foraſmuch as it is informed, the Trial of the Truth. of the Matter 
refteth altogether in the Declaration of the Defendant, it is therefore or- 

ed that the Defendanr ſhall be examined upon Interrogatories to be 
adminiſter d by the Plaintiff; upon whoſe Examination, it the Matter fall 
not out for the Plaintiff, then the Plaintiff to pay the Defendant's Cofts, 
and the Cauſe to be diſmiſs d. Cary's Rep. 64. cites 2 Eliz. Fol. 122. 
Fifteld v. Vimore. | 

J. The Plaintiff at the Day appointed ſor Hearing appeared not, theres 
fore the Defendant is diſmiſs'd with Coſts, Cary's Rep. 64. cites 2 


6: The Defendant being ſerved with a Proceſs, found the Cauſe ſet deus 
for Hearing, and attended, and was diſmiſs d wich Coſts, becauſe the 
$-wich was not ready, Toth. 108, 109, cites 15 Eliz. Clayton v. 


7. The Defendant is adjudged to pay to the Plaintiffs 40 8. Coſts, for 
faing out Proceſs of Contemp? againſt him, being diſcharged by ber Maje/- 
go Sad Pardon. Cary's Rep. 19. d n br 29 Eliz. Jones 


Taris v. Jones. 
"_ Thi Plaintiff Shed the Defendant à Writ ; but did deliver him 
neither Note of the Day of his 1 neither did the ſame appear 


unto him by the Schedule, Label, or any other Paper, and the Defen- 
roo appearing found 10 Bill. It is ordered the Defendant be allowed 
Cary 


ſts, and an Attachment againſt the Plaintiff for ſuch Serving. 
's Rep. 83. cites 19 Eliz. Brightman v. Powtrell. 


9. Coſts to Witneſſes ſerved to teſtify, having no Charges tender d untp 


m, nor any Interrogatories put ip for them to be examined . 
| | ary's 


; F . Precedents 
whether Damages had been given on a Bill of Review, and no Precedents were now produced, and it 


was confidently affirmed that there was no Precedent of any Coſts or Damages given on a Bill of Re- 
view, and compared it to a Judgment in a Writ of Error, where the Judgment is, that the Party ſball re- 
cover quicquid amiſit per Fudicium prædictum, but no 3 or Coſts; and in this Caſe it was ruled 
that ther on v. Digry, S. P. accordingly in much 
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57 Rep. 87, 88. cites 19 Eliz. Pearce & Ux' v. Crawthorne & 
hite. | | 

10. Coſts paid to a Witneſs before he be examined. Cary's Rep. gg 

cites 19 Eliz. Belgrave v. the Earl of Herttord v. Drury. ; 
11. Subpcena ſerved at the Sri? of an unknown Man, and no Bill jy 
Court, the Server to pay Coſts. Cary's Rep. 92. cites 19 Eliz. 
132. The Plaintiff was adjudged to pay the Defendant 37 8. 6 d. Cofts 
for that he being ſerved with a Subpœna in Hillary-Term appeared, and 
by his Anſwer lain d, and yet after the Plaintiff ſerved him with a 
Subpœna to rejoin; but afterwards the ſame Coſts were diſcharged by 
Motion, for that the Defendant had, before the Coſts, put in his Rejoinder 
but upon a Diſclaimer no Coſts is to be allow'd. Cary's Rep. 156. Cites 
21 Eliz. Read v. Hawſted, als. Lane. | 

13. The Defendant was taken upon a Commiſſign of Rebellion at the 
Plaintiff*s Suit, and required his Coſts to be allowed him. The Court 
asking the Opinion of the Clerks, it was agreed with one Conſent, that 
he ſhould have his Coſts allowed, therefore ordered accordingly. Ca- 
ry's Rep. 156. cites 21 Eliz. Morgan v. Ap John Gow ge. 

14. The Plaintiff is adjudged to pay to the Defendant 50s. Coſts for 
proſecuting Proceſs of Contempt againſt him, and xo Contempt proved. Cary's 
Rep. 11). cites 21 & 22 Eliz. Wrayford v. Weight & Hingeſton. 

15. 'The Plaintiff, as ſole Executor to R. M. exhibited a Bill a ainſt the 
Defendants for the ſame Matter, for which the Plaintiff and D. G as Ex- 
ecutors to the ſame M. exhibited another Bill, and order'd, that both Bills 
ſhould be referr'd; and if both for one Cauſe, the Defendants ſhall be 
diſmiſſed from one of the Bills with Coſts, Cary's Rep. 125. cites 21 
& 22 Eliz. Maunder v. Wright and Allis, 

16. A Detendant examined touching a Contempt, and diſcharged thereof, 
ſhall have Coſts of Courſe, if a Commiſſion be not preſently taken our to 
prove it, and if he prove it not, then iacreaſe of Coſts, Toth. 134. cites 
37 Eliz. Atkinſon v. Ailoff. Rs | 
17. If a Man excepts again/t an Anſwer, and hath it referred, if there- 
u it falls out to be good, the Defendant ſhall have Coſts for that 
Trouble upon Motion. Toth. 149. cites Hill, 39 Eliz. Beſwick v. 
Fox. 
18. A Bill was exhibited againſt an Executor, to be relieved againſt 
a Bond 2 by Plaintiff to the Teſtator. The Court decreed for the 
Plaintiff, and 140 I. Coſts were taxed. The Defendant moved to have 
the Coſts diſcharged, becauſe an Executor is not liable to Coſts. It was 
inſiſted, that an Executor, in all Caſes at Law, where he is Defendant, 
pays Coſts if the Judgment is againſt him, As De Bonis Teſtatoris ſi &c. 
ut it was ruled, that an Executor, being Defendant in Equity, ſhall not 
I. 1659. in 


pay Cofts, becauſe it is without Precedent. Hard. 165. Hi 
the Exchequer, Twiſleton v. Thelwell. | 
19. Where a Man applies to be reliev'd againſt the Penalty of a Bond, 
and is ordered in Chancery to pay Intereſt and Coſts, it will extend 10 
ons Tay as well as in Chancery. 3 Ch. R. 5. Hill. 14 Car. 2. Hall 

v. Higham. | „ 
2 Freem. 20. No Damages or Cyſts were given on a Bill of Review, and it was ſaid, 
Rep. 181. there was no Precedent of any, and compared it to a Judgment in a 
pl 247. 8G. Writ of Error, where the Judgment is, that the Party ſhall recover, 
Nel Quicquid amiſit per Judicium przdi&? but no Damages or Colts. 3 Ch. 
Chan. Rep. R. 15. 23 May, 16 Car. 2. Jackſon v. Eyre. 8 
83 1 on 2 8 was ſerv'd on Defendant's Servant, who gave no Notice 10 
S © 5.9» , Defendant, who was proſecuted for Contempt to a Serjeant at Arms; 
Per Cur. tho' the Want of Notice is fufficient to diſcharge the Con- 
Defendant ſhall pay Plaintiff's Coſts, elſe Plaintiff may be 


ingly, 
tempt, yet 
put to Charge without any Fault of his; for Prima Facie the Service 


Was 


* 


= * 
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1s good, and Ground enough for Plaintiff to go on with. Proceſs of 
Contempt, and ſo ſhall have his Coſts, Hard. 405. pl. 6. Paſch. 17 Car. 
2 in Scacc. Duncomb v. Hide, "I XS 
23. Coſts from their Time of being tax d ſhall carry Intere/t, and ſhall ' 
charge the Aſſets by Deſcent. 2 Chan. Rep. 247. 34 Car. 2. Lady Da- 
cres V. Chute. | | 
24. When a Defendant has demurred, he may aſſign another Cauſe of 
Demurrer at the Bar, paying Coſts, and if ſuch Demurrer is over-rul'd, 
heoughr, in Strictneſs, to pay double Coſts ; but when a Defendant 
has pleaded, and there is no Demurrer in Court, he cannot demur at 
the Bar, tho he would pay Coſts, Vern. 78. pl. 72. Mich. 1682. Dur- 
dant v. Redman. | | | 
2g. Demurrer allowed, but without any Coſts, becauſe it was a De- 
marrer only, without any Anſwer, and came in by Commiſſion ; per 
North K. 33 282. pl. 2179. Mich. 1684. Elme v. Shaw. | 
26, Ld. Chancellor Jetteries declar'd, that he would not allow of the 
Rule of diſmiſſing a Bi, on 20 8. Coſts, but ordered, that for the Fu- _ K. 
ture the Defendant ſhould have the Coſts, he ſhould ſwear he was out Rule * 
of Purſe; but in ſuch Affidavit he muſt ſpecify the Particulars, that the for the fu- 
Court may judge of the Reaſonableneſs, it there ſhould be Occaſion. ture a Maſ- 
Vern. 334 pl. 328. Mich. 1685. Pr | 7 _— 
27, One may add a new Defendant without paying Coſts, ſo as ſuchAd- brooch his fall 
dition does not make the other Defendant's to change their Anſwer. 12 Cofts. Vern, 
Mod. 56 1. Mich. 13 W. 3. in Canc. Anon. | 116. Anon. 
28. 4& 5 Anne, cap. 16. S. 23. Gives Defendant full Cofts where © 
the Bill is diſmiſſed for want of Proſecution. e | 
29. Coſts are not always to follow the Event of a Cauſe ; As where the 
endants claimed 800 J. to be due to them, and upon Reference to 
the Mafter, the reported 180 J. due, and no more, the Court would not 
ivethe Defendants Coſts, tho* the Balance was in their Favour, becauſe 
Scale have over-charged 6201. and it being inthe Caſe of a Cha- 
rity, the Plaintiffs were ordered their Coſts, becauſe they had been 
. ſerviceable to the Charity, by eaſing them of the 620 l. Debt which was 
claimed againſt them; and the Court ordered the ſame to be paid out 
of the improved Rents of the Charity. Wms'. Rep. 5376, 577; Trin. 
1117. Att. Gen. at the Relation of the Overſeers of Iſlington v. the 
Brewers Company. | | 
30. The Heir at Law, or Heir Mak to the Honour of a Family, ſhall . 
not pay Coſts if there be probable Cauſe to contend for the Family Eftate,—: 
As where he found a Deed by which a Remainder veſted in him, and 
not being privy to a Revocation made thereof purſuant to a Power re- 
ſeryed ; it was not only lawtul, but reaſonable for him to make an en- 
U by Bill; Per Ld, Ch. Parker. Wms's Rep. 482. Mich. 1718. 
v. Sir John Barrington. P 
31. If a Legatee or Creditor not Party to the Cauſe, comes in before the 
x of he ſhall have his Coſts ; for it was in his Power to have brought 
Sill tor his Legacy or Debt, which would have put the Eſtate to tar- 
ther Charge; Per Ld. C. Macclesfield. 2 Wms's Rep. 26. Trin. 1722. 
Maxwell v. Wettenhall. | AMY 1 
32, If the Plaintiff in an Iſue directed out of Chancery, gives Notice of 
Mal, and does not countermand it in Time, Chancery on Motion ill 
give Coſts without putting the Defendant to move the Court at Law 
here the Iſſue is to be tried. 2 Wms's Rep. 68. Trin. 1722. Anon. 
33. A Bill was diſmiſſed with Coſts, and the Perſon, who was intitleg to 
Colts, died before they were taxed ; there is no Relief to be had in this 
Gle,” Sel. Caſes in Canc. in Ld. King's Time, 21. Trin. 11 Geo. 1. 
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44. Decrtt was had by 
Perſon in Poſſeſſion of the 


ON TIER 


Defaptt and a Petition for Re-hearig ; the 
ecree, did not attend at the Re. hearing; Bil 


diſmiſſed wich Coſts as to the Petitioner. Gel. Caſes in Ld. King's 


Time, go. Mich. 11 Geo. 1: Wilſon v. Dabbs. : 

35. On a Bill by A. Lord of the Manor of D. againſt B. Lord of the 
Manor of S. 20 ſettle the Boundaries of the Manor of D. (the Parties inſiſt. 
ing ppon Nifecent Boundaries) it was ordered that they give a Note to 
each other of their Boundaries, and the Marrer to be tried in a feigned 


© sF 


Iſſue, which being afterwatds fwd for the Defendant on 3 ſeveral Trials, 
(the 2d Fin been certified by the Judge to be againſt Evidence) and 
thereby the Boundaries appeared to be as given in by the Defendant, 
It was admitted that as to the Coſts of the 3 Trials, the Plaintiſf muſt 

pay them; bur his Counſel urged that as to the Coſts here, the B/ 

was in ure of a Bill of Partition, in which Caſe neither fide pay 

Coſts. But the Maſter of the Rolls, though he allowed the Obje&ion 

to have ſome Weight, Held that as the DefenJant had no Bill here, and 

the Plaintiff might have tried the Matter at Law, and more eſpecially 
ce no Part of the Iſſue is found for the Plaintiff, he thould be within the 

Common Rule and pay Coſts throughout; and diſmiſſed the Bill wich 

Coſts. 2 Wms's Rep. 376. Mich. 1726. Metcalf v. Beckwich, 

36. Note, The Courſe of the Conrt is, that where a Cauſe js brought 
on upon a Bill aud Anſwer, and the Plaintiff's Bill is di/mſſed as againit a 
Defendant, there only 40 s. Coffs is to be paid by the Plaintiff; but j 

the Plaintiff has a Decree N the Defendant, though upon Bill 
Anſwer only, there if the Plaintiff has Coſts given him, it muſt be Cyfs 
to be taxed. 2 Wms's Rep. 387. Mich. 1726. Anon. 

But the Re- 3). A Witneſs examined on a Commiſſion depoſed, roles ing Words upon 

porter makes ' * , for which he was ordered to pay Cotts ; but upon a Motion to 

a Quere, If aifcharge the Order, Ld. C. King faid that he found the Commil: 

gatory bad ſioners on both ſides attended at the Examination, and lince it was theit 

led to it, whe fault to take down any Depoſition that was Scandalous or Impertineat, 
ther the he diſcharged the Order. 2 Wms's Rep. 406. Hill. 1726. Anon. 


Counſel ö i 
ſigning them would nat have been liable to Coſts ? But tliat it ſeems in the principal Caſe it did not, it 
bebe bs laſt General Interrogatory. Ibid. 1 


38. If an Anſwer be reported Scandalous or Impertinent, the Coſts by the 
Rule of the Court are t lie upon the Counſell; Arg. and not denied. 
2 Wns's Rep. 406. Anon. 

39. I there be a Decree far Cs, and the Dęendant dies befare Tax 
tion, the. Caſts are loſt ; Arg. and admitted on the other Side, that if 
not aſcertained on the Death of the Party, they are in ſome Caſes loſt ; 
but — they are to be looked upon as 4 Du and not as Coſts only, 
as where the Suitor having paid the Regiſter his Fee for making au 
Entry, which he neglested, by Means whereof the Proceedings were 
irregular and the Defendant obliged to pay 581. Colts; the Regiſter 
uit re-imburſe che Suitor, and though he dies betore the Colts akcer- 
tained, yet his Executor ſball be liable. For this was not a bare Miſ- 
behaviour, but the Receipt of the Fee amounted by Implication of Lav 
to a Promiſe and 10 procure an Entry; and it was fo held by 
Ld. C King. 2 Was Rep. (657) Mich. 173 1. James v. Philips. 
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5 (B. a) How 


BMC acdc 1 ee eee oe 


Lac 


(B a) How the Sum ſhall be Proſecuted, [or rather in 
what Caſes Inferior Courts of Equity, exceeding their 


Authority ſhall be prohibited.] 
compel 14 tendant to ſtand to their Award, f Prohibition 


by granted, for this is againſt Law ; for if they have Jurildic- 

— of Tie ng, 117 B ae. hin to perform it without an 
on. ucii ar — 4h Atkinſon & Hobbs, Prohi⸗ 

a Bork. 

* 7 ic before the Council of the Barches of wales, 5 S. P. Where 

ſe is diſmiſſed, but reterred to certain Perſons ta Hear any Suit was 

| 4 it, and this is without the Conſent of the Deſendant; hit 1 

thereupon the Reterrees make an Order, and certifie it tu the Court, - 

and tor —— thereof the Court (% impriſon him; a Prohibi- Fol. 383. 

tion lies, for the Court cannot make Sttangers Judges in the Caſe 

without the Aſſent of the Parties. M. 8 Car. B. R. between | Requ 1 

Mayew & Majow reſlolved, and a Prohibition granted. — Trin. 


| 17 Car. C. B 
| und Nee that by ky the Merits of the Cauſe; the others they would crete > Coats of Equity with- 


PORN a Suit in a Court of cats, if the Court will 


C. a) Examination of Witnefles i» Perpetuam rei Me- 
Mortum. 


110. g Man aſſumes to J. S. in n Conſideration that he wil 27 by 
— au 105 wil pay him 500 1 alter the ag greg of] 
e Wugetles are o 18 as tho? 
Þ the te tones ro pr the Bro 1 


b for his Promiſe, he 
| W114 . Um Chau op qu examine js Prom 
that 229 romile; may join in — af an 


Seegen. erer + 19 FAC, ia 4 
N Sir Thomas Co FS Gon 


& Wimeſles were 8Karined by Commiſion hefore Auſiuer, i in regard 
vere old Cary's Rep. 6), 68. cites 2 Eliz. Fol. 111. ir Radmus 


nold v. 
1er 
clai 


The Plaitriff exhibiced his Bill to examine Witnedes in pe 
touching a Leaſe of Lands, which he,; and thoſe by whom he 
have enjoyed 40 Tears ; the De endant by Anſwer claimeth the 
be of Iubaritauce 0 C. whe is Owner of the Inheritance, 
and withia Are and therefore pray'd thar no Witnedſes mi bt be e 
mined till S. be of full Age. And yer becauſe the Nituę es being 47 
and may die in the Interim, thereſote a Subpœna is awatded agaioit the 
ar, to thew Cauſe why a Commiſſion ſhould not be granted. 
Cary's Rep. 156, 157. cites 21 Eliz. Hearing v. Fither. 

at A Bl ro examine W iitneſſes in perpe ual Memory, touching Com- 
mon, not re fit 5 but a Bill upon the rhe 9; th, and to examine, and Pub- 
lication theteupo n, and then to go to Law, Toth 80. cites 38 & 39 
Ez, — v. Griffin. 0 

5. 
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A Bill to examine Witneffes in perpetual Memory, concerning C 

3 was retained. Toth. 85. cites 11 Car. Pott v. Scarborough” 81 
6. Witneſſes were examined zo ſupport an Entail. Ch. Rep. 174 

Anno 1659. Cooper v. Tragon well. | | 

959 pe as | 

A. and B. 7, Witneſſes were examined to prove a trus Deed of Uſes of a Fine 
had each of whereby the Lands were limited to the Conuſor and his Wife for Life, 
them ge, and after to the Plaintiff their eldeſt Son in Tail, and to diſprove a 
_ oo 2d Deed of Uſes forged, limiting the Remaiader to the Heirs of the 
peclam onthe Survivor of the Conuſor and his Wife. At the Time of the Fine levied 
Death of the J. S. had an Eſtate for Life in the Lands, and is ſtill living, but the Co. 
Tenant | we nuſor and his Wife are dead. The Conuſor fold the Lands, and made a 
* Title by the forged Deed of Jes. The Purc haſor demurr'd to the Bill; 
Bill to exa- but becauſe the Plaintiff could not try his Title at Law, the Tenant for 
mine his Life being living, and that therefore this Court is obliged in Juſtice to 
W — preſerve a Title at Law, which cannot at preſent be tried by reaſon of 
ichn Tei, fuch Impediment, the Demurrer was over-ruled. Nelſ. Ch. Rep. 125, 
mony, and 126. Anno 20 Car. 2. Seaborn v. Chilſtoͤn. 


to be admit- : | . 

ted to try his Title in the Life-time of the Tenant for Life; but foraſmuch as B. a Purchaſor was a 
Defendant, the Court would do nothing in it, but diſmiſs'd the Plaintiff's Bill; and he loſt his Land 
for want of examining his Witneſſes. Cited per Ld. Rawlinſon, Trin 1690. Vern, 159. as the Caſe 
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ot Seyborn v. Clifton. 


8. Bill was to perpetuate the Teſtimony of Witneſſes to prove a Wilt 
and Codicil. The Defendants plead a Suit in the Prerogative Court, con- 
cerning the Validity of the faid Codicil, where that Matter is proper 
to be determined. The Court allowed the Plea qucuſque it is deter- 
mined in the Spiritual Court, whether the ſaid Codicil is to be proved 
or no, but without Coſts, Fin. Rep. 6. Hill. 25 Car. 2. Rogers v. 
Bromfield & al'. 75 | | 
9. The Method is firſt to exhibit a Bill in Chancery, and therein to 
ſer forth a Title, and that the Witneſſes to prove ir are old, and not 
likely to live, by which the Plaintiff is in Danger to loſe it, and then 
to pray a Commiſſion to examine them, and a Subpœna to the Parties 
concerned to ſhew Cauſe, if they can, to the _— and theſe Depo- 
fitions are not to be uſed againſt any other than the ſame Defendants, or 
_ thoſe claiming under them. See Fin. Rep. 391. Trin. 30 Car. 2. Maſon 
v. Goodburne, in Marg. Ws | PIO Ie 
10. Bill 0 bring a Deed into Court, and to perpetuate the Teſtimony 
of Witneſſes, and decreed, Fin. Rep. 391. Trin, 30 Car. 2. Maſon v. 


Goodburn & Fellowlove. | | | 
S F. Vern, 11. Bill by a Commoner (againſt hom an Action was brought at Law 
8 12 by another oner, and 101. Damages recovered) to examine his 
RG bo itneſſes to prove his Right of Common in Perpetuam rei Memoriam. 


Poſſeſion of Per Cur. ſuch Bill is not to be admitted here; A Commoner ought not 
a Common, to come here to prove his Right of Common, till he has recovered at 
Piſchary, Law in Affirmance of his Right. Vern. 308. Hill. 1684. Pawlett v. 
Rent-c | 

bring a Bill * 5 95 * . 

to examine his Witneſſes in Pe &c. tho he has net eſtabliſbed bis Title at Law. But if one that 
is out of Poſſeſſion brings ſuch Bill, a Demurrer will be good. But where the Plaintiff ſuggeſted that 
the Defendant threaten'd to diſturb him Ec. when bis Witneſſes ſhould be dead, if the Defendant not only 
threaten'd but actually did diſturb by Fiſbing Sc. daily, in ſuch Caſe the Defendant ſhould lead that be 
did daily difturb the Plaintiff, and therefore the Plaintiff ſbould ſeek Remedy at Law); or if the laintiff had 
* ſhewn in his Bill that Defendant had actually diſturbed him, then the Demurrer had been proper, 
but not for barely threatning. Chan, Prec. 531. Trin. 1920. The Duke of Dorſet y. Serj. Girdler. 
Decreed per Ld. Keeper Wright. See Chan. Prec. 332. Winn v. Hatty. | 


ta. On a Bill to | rpetuate the Teſtimony of Witneſſes touching 3 
Right to a Way, the Plaintiff muſt fer out the Way exactly in his * 


— * 4 


— 
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£5 trans as he ought to do in a Declaration at Law. But by North 
14 Keeper, ſuch trivial Things as Ways, Rights of Common or Water- 
Courſes, ſhall not be examined into, or at leaſt not till after a Recovery 
it Law; for the Examination coſts more than the Value of the Thing; 
ud in the preſent Cafe the Plaintiff is either diſturbed in his Way, or 
he is not; it he be, he has his Remedy at Law; and if he be not, he 
has no Reaſon to complain. Bur tor the Plaintiff *twas ſaid; that the 
Fill charged that the Plaintiff's Tenant was in Combination with the De- 
fendant, and would not ſuffer the Plaintiff to bring an Action in his 
Name. Vern. 312. pl. 308. Hill. 1684. Gell v. 1 | 

13, If a Bill be exhibited for the Examining of Witneſſes in Perpe- 
nam rei Memoriam, if the P/aintiff therein prays Relief, the Bill ſhall 
de diſmiſs'd. 2 Vent. 366. Paſch. 36 Car. 2. in Canc. Anon. 
14. Deviſee ſhall not examine Witneſſes in Perpetuam rei Memoriam, Nor any one 
to prove a Will againſt a Purc haſor without Notice, till the Will has been —_ if he 
eſtabliſhed by a Verdict at Law; per Ld. C. Jeffries. Vern. 354. pl. no — 
350. Hill. 1 & 2 Jac. 2. Bechinall v. Arnold: ment of 


| | | 1 F trying his 
Title at Law. Vern. 441. pl: 415. Hill. 1686, Parry v. Rogers, * 


— 


is. If Witneſſes are examined to perpetuate Teſtimony, and after- 
wards a Witneſs dies, yet the Depoirions ſhall not be Evidence, but only be- 
teen the Parties to the Suit. Arg. Carth. 80. Mich. 1 W. & M. 
16. A Bill was brought to Ae 4 Title to Land, and for an Account 
o the Profits, and to perpetuate Teflimony Sc. The Defendant anſwered 
a tothe Title, and demurred as to the perpetuating Evidence, in re- 
vard the Plaintiff might bring his Ejectment and examine his Witneſſes 
x the Trial. And upon Affidavit that the Plaintiff *s Witneſſes were in- 
frm, and unable to travel, the Demurrer was over-ruled by the Maſter of 
che Rolls, and after by the Lord Chancellor on a Re-hearing ; but his 
Lordſhip admitted; that without ſuch an Affidavit the Demurrer would 
have been good, ir being a common Suggeſtion in a Bill; but when 
ſworn, if ſuch Demurrer ſhould be allowed, it would introduce great 
'Inconvenience and Hardſhips, and a Failure of Juſtice. Wms's Rep. 
17, Hill, 1709. Philips v. Carew. | LR 
19; It is a poſitive Rule that where there is any Doubt on the Proofs, Ibid. cites. 
2 Will will not be eſtabliſhed againſt an Heir without à Trial at Law, Ld. Moun- 
9 Mod. 90. Hill. 10 Geo. 1. Dawſon v. Chater. 28 


— 2 A 
0 0 
decteed, tho he himſelf had proved the Will in Doctors- Commons as to the Perſonal Eſtate. 


. 
W — a 4 - * 2 . 1 2 
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(D. a) Bills in Chancery. For what they may bs 
* brought, and in what Caſes they lie, in General, 
1, A Bill was brought for an Account of a Perſonal Eftate, and decreed, Account. 

A 2 Ch. Caſes, 43. 32 & 33 Car. 2, Colſton v. Gardner. _ -- % 
W...- | | count (D. a) 
* 2, Chancery has Admiral Furiſcdict ion by the Statute 31 H. 6. N. 66. Admiral Ju- 
1 68. which was never printed, and Letters of Reprizal may be repealed viſcia s. 
+ Chancery af a Peace, notwithſtanding the Letters Patents are, "VS 

no Treaty of Peace ſhall prejudice them. Vern. 54. pl. 31. Paſch. 
1082, The King v. Carew: 

5 5 P 3. Chan- 
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Alien ; | | 
Alien. 3. Chancery cannot compel one to execute a Truſt for an Alien. 
he Roll J. Sty. 21. Paſch. 23 Car. B. R. in Cafe of the King v. Hell? : 


Alimony. 4. Alimony was decreed in Chancery on a Suit by the Wife and he: 
LYN Brother, againſt the Husband, to be paid her for a Year and an hal 

ce Tit. Ba- f R | all 
"on & Feme, Chan. Rep. 44- 6 Car. 1. Lasbrook v. Tyler. ; g 
1 5. Bill to be rel ieved againſt a Bail Bond fraudulently afſigned by the 
LW Sheriff. Vern, 87. pl. 76. Mich. 1682. Izrael v. Narbourn. 


Bankrupts, 6. Chancery will not intermeddle with Commiſſioners of Sewers Ars 
ons; otherwiſe in Cafe of Receivers by Authority in Caſe of Com. 
miſſioners of Bankrupts, * Chan. Caſes #32. Trin. 26 Gar. 2. Anon, 

7. One that has been examined by Commiſſioners of Bankrupts, may be 
examined, or put to anſwer to the ' war Matter in Canc. 2 Chan. Cafes 
73. Mich. 33 Car. 2. Perrat v. Ballard. | 

8. Bankrupt or No Bankrupt is only triable at Law, and ſo a Bill wg, 
diſmiſſed. 2 Chan. Cafes 153. Mich. 35 Car. 2. Harding v. March. 


Beyond Sea. g. Bill may be brought in Chancery to forecloſe Mortgage of Lands 
out of 1 of the Court, Gas of the 1/ands of Sarke, Guery. 

1 oh 494- ſey, &c.w ich are governed by the Laws of the Dutchy of Norman. 
Paſch. 1505. dy) if the Perſon be here, or otherwiſe there might be a Failure of Juf. 
Toller v. tice, and Chancery agit in Perſonam & non in Rem. 1 Salk. 404. 4 Ann. 


Carteret, in Canc. Anon. 
S. P. and | | | 
ſeems to be S. C. and Ld. Keeper over-rul'd the Plea to the Juriſdition for the Reaſon here given, 


and allo, becauſe the Grant was of the whole Iſland. | 


22 

Boundaries. 19, The Point being * Parcel no Parcel decreed, and being uncertain, 
LE the Lands lying intermix d, ordered to be ſet our, notwithſtanding the 
the Ovialon Detendant, 7 mage Words, in a Bargain and Sale, have enjoyed the 
of the ſame long. Toth. 126, 127. cites 9 Jac. Dean of W indfor v. Kinnerf 


2 es. ley. 


oth. 210. | 
cites the Caſe of Egerton v. Egerton. 8. P. Toth. 210. cites Paſch. 2 & 3 Car. 1 
by.—8. F. Toth. 210. cites Paſch. 12 Car. Mr. Page's Report of Hetly v. the Earl of Su 


11. A Suit to ſet out Boundaries. Toth. 84. cites Mich. 2 Car. Tips 
ping v. Chamberlain. | 
12. On a Bill to ſettle Boundaries between Freehold and Borough Em- 
liſþ Lands, a Commiſſion was ordered to be directed to certain Perſons, 
as well to take the Defendant's Anſwer, as alſo to ſet forth the Metes 
and Bounds, and to return Terrars and Boundaries, which was done 
accordingly, and by Conſent of the Parties the Court decreed the Boun- 
daries, and that thꝭ ſame be ratified to all Intents, as if the ſame ba 
been judicially pronounced upon a full Hearing in Court. Nelſ. Chan. 
Rep. 165 by Ld. Coventry, ) Jac. 1. Spyer v. Spyer. 5 
13. Decreed for Precincis and Parcels, Toth. 130. cites 8 Car. Ma- 
or of Norwich v. Dean of Norwich. | 
14. Bill was brought for a Commiſſion to ſet out the Boundaries UL 
Parcel of Freehold Land, of about 12 Acres, ſuggeſted to be intermix d with 
. Copyhold Lands, and undivided, and which Defmgant had recovered & 
Lau as belonging to him, and that the Metes and Bounds of the ſa 
Freehold Lands were deſtroy d. The Plaintiff oflered to fer out 1 
Acres of Copyhold Lands in lieu thereof, ſo as. Suits at Law might be 
avoided, and he indemnified from a Forſeiture to the Lord of the Ma- 
nor. Rut. it appearing by the Defendant's Anſwer, that the Lands! 0 
him claimed and ecovergg are a diſtinCt piece of Ground, and ice 


= 5 8 8 : 
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. 
and known by the Name of H. and not intermix'd, a Commiſſion was 
denied. Fin. Rep. 17. Mich. 25 Car. 2. Davenport v. Bromley. 


Rep. 51 1. Hill, 1728. Rakeſtraw v. Brewer. 
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15. Four Acres of Lands which the Plaintiff had Title to, being in- 
termix'd with Lands of Defendant in a great Field, and which, by 
Ploughing and other Means, were ſo deſtroyed, that they could not be di — 


tinguiſbed from the other Lands of the Detendant's, a Commiſſion was 


decreed to ſer out the Metes and Bounds of the ſaid 4 Acres. Fin. Rep. 
96. Hill. 25 Car. 2. Boteler v. Spelman. 

16. Lands were leaſed for three Lives to the Defendant's Father, who 
had Lands of his own contiguous. 'The Fences were afterwards thrown 
down, and Boundaries deſtroyed. The Plaintiff (Grandſon of the Leſſor) 
brought his Bill tor a Diſcovery thereof, and alſo of what was in Arrear 
ſor Rent &c. and the Court ordered Detendant to anſwer as to the Boun- 


others, and 

| | | 5 | the Bounda- 

ries ſo confuſed that the Plaintiffs could not diftrain; and therefore pray'd Relief by Bill; A Commiſ- 
ſion was ordered to ſet out the Lands, and the ſame was returned and certified accordingly: Chan, 
Caſes 145, 146. Cites: it as a Precedent produced to the Court, as of 12 Car. 2. Bowman, alias, Bore- 
man v. Vater, ; Same Precedent cited as produced; Nelſ. Chan. Rep. 121, 122—8. P. mention'd 
Chan, Rep. 63. in 8 Car. 1. Harding v. Suffolk (Counteſs. ) 


19. The Plaintiff's and Deſendant's Lands lying contiguous, the Bill 


was to diſcover the Boundaries,ot the Detendant's Eſtate, alleging the 
fame fully appeared by the Deeds and Writings in his Hands, The 
Defendant demurr'd. 2 Verh. 38. pl. 34. Hill. 2688. Hungerford v. 
Goreing . 8 — Bo 2-7 . N . 
20, A Geftlewoman took the Death of her Husband fo heavily, that e 
ſhe aid ſhe would never marry again. Her Son gave her 101. to pay peru 
tool; when ſbe ſhould marry; which the took; Atterwards the married... v 
Detreed to repay the 101. only. Ow. 34 Trin. 31 Eliz. Anon. 2 Ch. Cales 


| 241. Tay - 
lor v. Rudd, S. P. but the Demurrer was over- ruled, and Defendant. ordered to anſwer. 


21. A Widow gave a Bond of 100 J. to B. on Condition of her marrying 
2 „and B. gave 100 J. Bond payable to the Widow's Execurors if 
The did not. The Widow marries. Decreed the Bond to be delivered 
up. 2 Vern. 215. pl. 197. Hill. 1690. Baker v. White. 


22. A Bill in Equity will not lie to redeem a Mortgage of Chambers in Chambers in 


an Inn of Caurt; but Application muſt be made to the Bench, and if nor Inn of Court. 
' Fedreſg'd there, then to the Judges of the Society; and the Coutts at 


Weſtminſter have always declined meddling therein. And in the ptin- Gate — 
eipal Caſe the Maſter of the Rolls ſaid he would not meddle with it; ing before 
bat the Benchers themſelves having recommended it to the Plaintiffs to 85 Hor | 
come hicher, and left them at Libercy to make this Application, chere- be obſtged 
re he thought ſuch Bill proper, and decreed a Redemption. 2 W ms's them 10 
ih * ew that 


| the Behch- 
ers would not determine the Matter, but had given Leave to go te Law; and ſaid that this Regard 
vug ht 
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ought to be had to all the Societies of Law, that all their Diſputes may be terminated among them 

ſelves; and that Ld. Keeper Wright refuſed to hear a Cauſe of this Nature, and ſent it back to the 
Benchers. In this Caſe the Court determined the Right, and ordered that the Benchers ſhould ſettle 4 — 
was due for Principal, Intereſt, and Coſts, and to take Accounts of the ſeveral Receipts and Allow. 
ances. Caſes in Chancery in Ld. King's Time, 56. 11 Geo. S. C. 1 


Collateral Se- 23. Bill was diſmiſs'd where it was brought to be relieved on Cy. 
Sa lateral Security and Supplementary. Chan. Caſes, 301. Mich. 28 Car, 2. 
ATendor of Barns v. Canning & Pigot. 


Lands takes 1 dre” | 1 
a Leaſe of them at a certain Rent, with Condition ef Re- entry, and gives Collateral Security for the Payment 
of the Rent, and a Power to re-enter. The Rent was arrear, and a Re- entry was made, and poſſe(;'q 
the ſame ſeveral Years. The Vendor could have no Relief againſt the Collateral Security, without 

ying the Arrears of the Rent due before the Re-entry as well as after, the Lands ſold being worth 
— 160 l. a Year, whereas they were ſold as worth 250 l. a Year; and the Leaſe taken was at that 


Rent. Chan. Caſes 26 1. Trin. 2) Car. 2. Anon. 


224. Bills of Conformity have been long ſince exploded, and there is no 
Gnformity. fach Equity now. in this Court; per North Ld. Keeper. Vern, 153. 
pl. x42. Paſch. 35 Car. 2. in Alderman Backwell's Caſe. 


CXAL”) 2x. Bill was brought by the Heir at Law for a Ehrn, by which the 
CAR) Land was held; and North Ld. Keeper was of Opinion the Heir would 
be well inticled to the Horn at Law. Vern, 213. pl. 270. Mich, 1684, 


Puſey v. Puſey. 


Fointreſs. 26. Bill was brought to have Recompence on the Evidt ion of a Fointure, 
ST Tie on the Statute of 27 H. 8. 10. 2 Vern. 666. pl. 593. Mich. 1110. Coun- 


Jointreſs. teſs of Derby v. Ld. Derby. 


27. Where a Matter is determined by a Court erected by a Ad of Par- 

7 3 liament, and the Matter was proper for their Juriſdiction, Chancery will 
ot intermeddle. Fin. Rep. 319. Mich. 29 Car. 2. Combs v. Kingſton. 

28. On Demurrer and Plea to a Bill to have an Account of the Profits 

F the Mendippe Mines in Somerſetſhire, _y plead a Special Adt of Par- 

liament, which had given FuriſdiGion of all Matters ariſing within the 

Mines to the Courts of excluſive of all other FuriſajFions. 


Per Ld. Chancellor, the Plea is not „ becauſe altho 2 plead an 


excluſive Juriſdiction, yet you do not aver that there is any Court of Equi- 
ty there, Vern. 38. pl. 55. Trin. 1682. Strode v. Little. | 
29. And this is unct like the Juriſdiftion of the Sewers, where this Court 
cannot intermeddle, becauſe there was a nem Furiſdiction created and re- 
ſerved intire t0 mel 3. but here the JuriſdiQion of determining Matters 
relating to theſe is transferr'd to the Courts of | 
which are ancient Courts, in which by the Common Law this 
Court did interpoſe in equitable Matters. Vern. 59. pl. 55. Trin. 1682. 
Strode v. Little. 1 | 2 


| 1 | 4 | Ki 
Law Matters. 30. A Bill, which was only preparatory to the bringing an Action on the 
Caſe, was demurr'd to and allow'd. Toth. 72. Trin. 38 Eliz. Williams 


But to br Ty * 
an Action 5 v. Nevil. 
of Trover 


it is common, Arg. Vern. $07. in Caſe of the Eaſt. India Company v. Evans; arid cited the Printet's 


Caſe in this Court. 


31. If A. diſſeiſes me of Land, and builds a Houſe on this Land, I 
ſhall have a Fudtment for this, and he is not to go into Chancery to be 
relieved for this; per Coke Ch. J. 3 Bulit, 116. Mich. 13 Jac. The 


King v. Dr. Goudge. The 
32. 
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32. The Court of Chancery will not try or aſcertain Damages recovered 
at Law in an Action of Covenant, but ordered the Parties to Law on 
the Covenant. 2 Ch. R. 62. 23 Car. 2. Hooker v. Arthur. 


33. In ſome Caſes even tor a Treſpaſs, a Bill is proper in this Court, as But ordina- 
where by the ſecret Contrivance a Man cannot eaſily prove it, as for in- rily it lies 
ance, if a Man in his own Grounds digs a Way under Ground to my vot to diſ- 


Mineral &c. Per North K. Vern, 130. pl. 114. Hill. 1682. in Caſe of 8 * 
Faſt India Company v. Sandy's. diover 2 
3 . Treſpaſs in 

Lands or Goods ; Arg. 2 Chan. Caſes, 66. in the Stationer's Caſe. 


34 Where a Man ran away with a Casket of Fewels, he was ordered 
to anſwer, and the Parties own Oath allowed as Evidence in Odium ſpo- 


liatoris ; cited per North K. Vern. 308. pl. 300. Hill. 1684. in Caſe of 
the Eaſt India Company v. Evans & al. 


35. Bill ro be quieted in the Poſſeſſion of an ancient Ferry uſed with 4 
Rope over the River Ware in Com. Durham, againſt 20 Defendants, who 
had cut the Rope, to avoid the Multiplicity of Actions &c. Per Parker 
C, You may have Treſpaſs for cutting the Rope; a Ferry is in Nature 
of an Highway, and a Bill does not lie to be quieted in the Poſſeſſion of 
ao Highway. Tis true a Bill in Chancery does lie to be quieted in the 
Poſſeſlion of Common &cc. but that is of a different Nature, this is a 
Navigable River, and the Rope to the Ferry is an Obſtruction to the 
Navigation ; if the Plaintiff has any ſuch Right, there is a proper Re- 
medy for him at Law, and therefore Bill diſmiſt with Coſts. MS. Rep, 
fach 13 Ann. Hilton v. Lord Scarborough & al'. 

| SALY 


36. The Court will not retain a Bill to examine Point of Lunaty. © ITnay. 
Toth. 227. cites 10 Jac. Bonner v. Thwaite. | 


34. Bill to diſcover ſeveral ancient Cuſtoms of a Manor, and for a Com- — 2 
miſhon to examine Witneſſes to perpetuate their Teſtimony; Defendant 
demurred for Want of Parties, and that it was a Matter examinable by 
2 Jury, and the Cuſtoms not to be eſtabliſhed in this Court. Ordered to 
aulwer the Cuſtoms and other Matters charged in the Bill, whereby to 
bring the ſame in Iſſue, and leave was given to amend the Bill and make 
all the Tenants Parties (ſuch of them as will give them Letters of Attor- 
ney ſo to do) Plaintiffs, and rhe Reſt of them Defendants thereunto; 
but the Benefit of the Demurrer as to the eſtabliſhing the Cuſtoms in this 
Court, was reſerved to the Hearing. Fin. R. 114. Hill. 25 Car. 2. 

Hudſon, Fiſher & al“ v. Fletcher. | 

38, Bill by Lord of a Manor tb eftabliſh an Uſage and Cuſtom ever 
ſnce H. 8ch's Time, for the Lord upon the Preſentment of q Copyhol- 
ders, and that agreed to be the by major Part of the Homage, to incloſe | 
waſte Ground to build upon, and upon rendring ſeveral Court Rolls and 
bearing all Parties decreed to be eſtabliſhed, and that the Lord might 
grant Leaſes and Eſtates at Pleaſure, after ſuch Preſentment and Agree- 
ment. Fin, R. 263. Trin. 28 Car. 2. Lady Wentworth v. Clay, Jet- 

39. Bill to be relieved pro Certo Letæ, Curia Advifare Vult. 2 Vern. 

278. pl. 26. Mich. 1692. Chafin v. Gawden. 


4. It was decreed what was a Tur Land, and how to ſer the ſame 41 eafures of 
ou,” Toth. 131; cites 12 Car. $544: Lands. 
* Where the Quantity of a Tard Land is not known, a Commiſſion & — 
Iſſue to ſet out o much Land as the Commiſſioners thall think fit, 
1 Common Intendments. Toth. 186. cites Hill. 14 Car. Biſhop of 
ord v. Awberry. | | 
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Peace Kills. 48. Bill of Peace to prevent Multiplicity of Suits proper for a Cou rt of 
8 quity, As whether a Lord ot a Manor had a Grant of a Free Warren 
Cromminer and it he had, whether there was ſufficient Common left for the Reſt of the 
ſues another Tenants ; and a new Trial at Law directed on thoſe Points; Vern. 22 
for oppreſ- pl, 15. Mich. 1681. How v. the Tenants of Bromſgrove. ; 


ſing the 
Common, or uſing it where he ought not, and recoyers a Shilling or other ſmall Sum for Damages 
if another . ſues likewiſe a Bill, that the ſecond Planta may socept the like Dam 3 
what bs poſt to prevent Charges at Law, is a Bill of Peace and proper in this Court. Vern. 30g, pl 
302. Hill. 1684. Pawhett v. Ingreſs, 6 | : 
But where the [ame Plaintiff has brought ſeveral Ejettments againſt the ſamb Defendant for the ſame 
Lands, and ; or more Verdicts have been given for the Defendant ; a Bill of Peace is not fo proper in 
this Caſe, one Man being able to contend with another. G. Equ. R. 2. Earl of Bath v. Sheriwin.— 
10 Mod. 1. Anon. ſeems to be 8. C. 


Perjury. 43. Perjury to be examined here, Ihalſe u. Brown, voti htandin: the 
CV Cauſe was diſmiſſed. Toth. 222. Cites 16 Eliz. Fo. 401. m— 
S.C.&S.P. 44. Defendant was ordered to anſwer a Bill of Perjury. Toth. 1, 


7 *. 
2 7 cites 19 Eliz. Phillips v. Benſon. 


the Officers of the Court, that by the Order and Cuſtom of the Court, he ouglit to be examined upon 
Interrogatories. Cary's Rep. 97. 20 Eliz. 


45. Whereas the Plaintiff's Bill againſf the Defendant for willful Prr- 

jury, the Defendant hath demurred, which this Court allowerh not of; 

It is ordered that a Subpena be awarded to the Defendant to anſwer, 
Cary's 2 go. cites 19 Eliz. Woodcock v. Woodcock. 

| 46. 40 J. Coits given tor Perjury. Toth. 222. cites Mound v. Culme, 

.-_ ASL 14 Car. . * 


Qrieting Fa- 45, The Plaintiff exhibited, thereby ſhewing, that there is a Queſ- 
tion and Controverſy between two Detendants, for the Rever/zon of a Manr 
of Aldwell, which he holds for Tears by Leaſe made thereof to him by 

one Anthony Marmyon, and that he doth not know to which of them 

the Rent and Reverſion is due, and therefore deſires, that upon Paj- 

ment of his Rent into this Court, according to the Covenants and Articles 

of his Leaſe, he may be diſcharged, and ſaved harmleſs from Molettati- 

on, Suit, and Trouble for the ſame Rents, by the Defendants, or either 

of them; wherefore it is ordered, that an Injunion be awarded againſt 

the Defendants ot to woleft the Plaintiff tor his faid Rent, during his 

ſaid Contention, ſo as the Plaintiff pay his Rent in this Court. Cary's 

Rep. 65, 66. cites 2 Eliz. fol. 141. Alnete v. Bettam and Marmyon. 


PAL) 

| Remt-Seck 48. Where a Man made Title to a Rent-ſeck, of which there was #7 

Ai, nor for which he had any Action at the Common Law, and pray- 
ed Help here, it was denied, upon Conference had by the Ld: Keeper 
with the Judges. Cary's Rep. 7. cites Mich. 1596. 


Solicitors. 49. A Bill may be brought for Solicitor*s Fees if the Buſineſs was done 
SS Tir. . in this Court, and fo it may be, tho done in another Court, it it relates 
licitors. to another. Demand made by the Plaintiff in this Court; Per North K. 

Vern. 203. pl. 198. Mich. 1683. Earl of Ranelagh v. Thornhill. 


Statuten. 50. Where a Statute is extended, it cannot be tried in an Ejectment 
Judgment y het her it be ſatisfied or not, but the only Remedy is by Scire acias ad 
J Compurandum, or Bill in Canc. but otherwiſe it is on an £/egit; 
there the Debt and yearly Value appear on Record, and it may well be 
known when the Debt is paid, and may come in Evidence on a Trial in 
an Ejectment. Arg. Vern. 50. Paſch. 1682. in Caſe of the Earl of Hun- 
tington v. Greenvill. Bill 
ES 51. 
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41. Bill for Relief againſt à Bond and Fudgment, which was decreed 
on Plaintiff's paying what remained due, and Intereſt, and Coſts at 
Law, and then the Bond to be delivered up, and Satisfaction acknow- 
ledged, the Plaintiff giving a Releaſe of Errors, and on failing ſo to do, 
the Bill to be diſmiſſed, Fin. R. 41). Hill, 31 Car. 2. Morrice v. Hol- 
tiharron and Pledger. — 


3 | | Trees. 
32. Felling of Tees is to be ſtaid in Equity, fo far as that the Pannage 
427 not be taken away. Toth. 210. cites 56 Eliz. Corham's Caſe. * 8 


33. Bill w oblige Defendant to accept a Truſt, and propoſing reaſonable &-- vþ 
Terms for the Truſtee, in caſe he would accept, which the Truſte 
the Defendant) accepring, was decreed accordingly; Fin. R. 32. * 
lch 25 Car. 2. Clifton & al' v. Sacheverell. | 

54. A Bill zo compel Truſtees to enter to preſerve contingent Remainders is 
of the firſt Impreſſion, tor their Title is merely at Law; Per King C. 
and ſays, it did not appear in the Cauſe that the Truſtees refuſed to en- 
ter,” 9 Mod: 132. Hill. 11 Geo. 1. Reeves v, Reeves. 


55. A. differing with his Mother about the Repairs of the Manſion- Unnatural 
houſe, ſettles his Eſtate on his Brother, but firſt takes a Bond of 500 1. 77“ 
Penalty from him, in his Siſter's Name, that he ſhould never ſafer his 
Mather to come into the Houſe, The Bond was decreed to be delivered 
up and cancell'd, it being againſt the Law of Nature to prohibit a Son 
-” rag his Mother. Vern, 413. pl. 391. Mich. 1686. Traiton v. 

_ 


- 56, There ought to be no more Help in Chancery than there is at Hager of 
Common Law, againſt him that hath waged his Law in Debt, tho', Law. 
peradventure, falſely. Cary's Rep. 7. cites 15 H. J. Duplege's Caſe. con Ai 


57. An Order for a Commiſſion 20 ſer out Meetways and Cauſeways Way 
moved in Preſence of Mr. Egerton, of Connſel val che — 2 
Cary's Rep. 107. cites 21 & 22 Eliz. All Souls College v. Everall. 
$8. A Bill to be relieved for a Way which has been aboliſbed, a Com- 

miſſion to ſet it out. Toth. 8g. cites 8 Jac. Savill v. Timperly. 

. A Piece of Ground ſold, but no Reſervation of a Highway, but de- 
creed that a Way ſhould be continued as formerly. Toth. 133. cites 
Mich. 3 Car. Powel v. Parſons. 

60. A Highway decreed. Toth. 133. cites 10 Car. Wootton v. 


Por more of this ſee the ſeveral Titles throughoutthis Work. 


4 — 
Vs __— 


E. a) Relief. Againſt what Perſons. The King, 

Y Ree zo 6 and V. in Truſt for the Wife and Children of G. and & P. Hard. 
after G. and M. are attainted of Treaſon &c. by this a Muiety 1 in 

of the Term veſted in W. is forſeited to the King, and S. is Tenant in Com- Attorney- 

mon wðẽiieh the King. It was agreed, that the King ſhall not, in Equi- General. 

"ty, be ordered to perform the Truſt, for as the King cannot be ſeiſed to 

n Uſe, ſo his Eſtate cannot be * ſubjef? to à Truſt, and there is no Equity 

againt che K ing. Lane 54. Trin. 7 Jac: Wike's Caſes. 

. Lands were mortgaged by P. to L. in Fee, and enter d into a Statute 

awd Recognizance to pay the Money at the Day. "The Aloney was not 

Nuid at 17 Day. L. dies. His Son and Heir is attainted of Treaſon. The 

A ſeiſes. The Executor of L. extends P.'s Lands on the ogni 


53 n 


* * * „ * . 1 N 3 


—— 
» 


Chancery. 


zance. P. by Bill againſt the King and the Executor, ſuggeſts that he 
could not pay the Money at the Day and Place by reaſon ot the Plague 
and that after wards L. ted the Intereſt, and waived the Forfeiture 
The Queſtion on Deniurrer was, Whether P. could have a Redemption 
againſt tht King? It was argued that he could not, but that he mug 
prefer his Petition of Grace and Favour. Hale Ch. B. ſaid he had de. 
clared his Opinion in Lord Cleveland's Caſe, chat in Natural Juſtice 
Redemption of a Mortgage lies againſt the King; but he ſaid his Opi. 
nion is, that the King cannot be compell'd ro reconvey, but that an 
Amoveas Manum only lies in this Caſe. Baron Atkins was ſtrongly of 
Opinion that the Party ought in this Caſe to be relieved againſt the 
King, eſpecially as he 1s the Fountain of Juſtice and Equity, and the 
not doing it would derogate from his Honour. Hardr. 465. Trin. 19 
Car, 2. in Seaccario. Pawlett v. the Attorney-General. 


WA 
—— 


(F. a) Bill, Joinder, Who may join, or be join d, 
in a Bill. 


1. IF there be an Agreement in a Pariſh by a Veftry Order, that 100 l. 

per Ann. ſhall be 1 to A. for a yearly Lecture in the Pariſh, in a 
Bill for the Recovery thereof, the Court held that all the Parties to the 
Order ought be made Defendants, otherways the Plainriff cannot haye 
a Decree. Hard. 333. Mich. 15 Car. 2. Henchmaa v. Ayer. 

2. There was an Engliſh Bill in the Exchequer againſt Harris, to ſbeu 
by what Title he held ſuch a Meadow, which ( as was alleged) N 
to the Office of * 5 Ghoucefter-Caſtle granted to the Plaintiff tor Lite, 
and againſt the ot efendants, as Brewers of the City of Glouceſter, 
every one of which, as the Bill ſuggeſted, was by Cuſtom obliged to pay an 
annual Sum to the ſaid Officer. To which Bill the Defendants demurr'd, 


becauſe the Bill is concerning Things of ſeveral diſtin Natures, and is 


brought againſt ſeveral Perſons, which will occafion ſeveral Anſwers and 
Examinations; and if they were ſuffered to be put all into one Bill 
each Party would be obliged to rake Copies of what no ways concern'd 
his own Cauſe, whereby the Charge would be increaſed to no Purpoſe ; 
and of that Opinion was the whole Court. Hard. 337. pl. J. Mich, 15 
Car. 2. Berk v. Harris & al. - | 4 

3. As if a Parſon ſhould prefer 4 Bill againſt ſeveral Perſons, viz. 
againſt ſome for Tithes, and againſt others for Glebe, this is naught. Hard. 
337. pl. 7. Mich. 15 Car. 2. in Caſe of Berke v. Harris & al. 

4 But for Tithes only it is well againf# ſeveral Pariſhioners, becauſe 
1 of the ſame Nature. Hard. 337. pl. 7. Mich. 15 Car. 2. in Caſe 
of Berke v. Harris & al, 3 

5. If a Lord of a Manor would prefer one Bill againſt divers Tenants fi 


ſeveral diftin Matters and Cauſes, As Common, Waſte, Several Piſcary &c. 
this were naught, tho the Ground and Foundation of the Suit, viz. the 


Manor, be un fatire Thing. Hard. 23. pl. 9. Mich. 15 Car, 2. it 
Caſe of Berke v. Harris & ak. * pl.” 3 


S. One Tenant of a Manor cannot bring a Bill to quiet him in a Cuftoms- 


2 Right which is common to all the ather Tenants ; for the End of ſuch 
| 


Ils is, that where ſeveral Perſons having the ſame Right are diſtur'® 
on Application to the Court, to prevent Multiplicity of Suits, Iflues iI 
be directed, and one or two Determinations will eſtabliſh rhe Right of 
all Parties concerned on the Foot of one common Intereſt; but in all 
thoſe Bills either all Parties join, or a determinate Number in the Name 
of themſelves, and the reſt prefer a Bill ; whereas in this Caſe 2 


» A = 
1 „ A CSE 8 LR - FF „K 4 1 © 2 Wm * "4 a 


Chancery. me 


ag che Bill on the General Right, and not on the Foot of any par- 
{cylar diſtinEt Right; and the Pill was diſmiſs'd with Coſts. Select 
Caſes in Chancery in Ld. King's Time, 74, 75. Trin. 2 Geo, 2. Baker 
„ Rogers. | | 
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0 a) _ Abatement of Suits in Chancery. In what 
N Caſes, and by what. 


| NLaiotiff exhibited his Bill as well in his own Name as in his 
Wite's Name, concerning a Promiſe made by the Defendants 7o 
the Plaintiff and his Wife to make them a Leaſe of the Manor of A. during 
thir Lives. The Detendants demur, for that the Plaintiff ought to 
have a Bill of Revivor againſt them; for that his Wife is dead ſince the 
Bil exhibited. The Demurrer was difallowed ; tor the Promiſe was 
made during the Coverture, and the Plaintiif claims not the fame in 
Right of his Wife, cheretore the Deſendants are ordered to anfwer di- 
rttly to the Bill. Cary's Rep. 88. cites 19 Eliz. Thorne - v. Brend, 
Wilkinſon &c. q 
2. The Plaintiff (pending the Suit) conveys over his Intereft, but in Cary's Rep. 
Tul, and yet the Court would hold no longer in his Name. Toth. e 
103, Io, cites 1584. Hill v. Portman. 8 3 


SN), | k fendant was 
8 at the Time ef the Bill exhibited, and the Plaintiff enter d upon him The Defendant deſired 
that eithe 
which the Court thought reaſouable; and it is ordered that the Plaintiff ſhall ſhew Cauſe why it 
ſhould not be granted. | 

T6 B 


4. Adminiſtrator in Nature of a Guardian to an Infant, being Executor, 

exhibits-on his Behalt a Bill in Chancery. The Infant ( 15 01 the 
Wt) comes of full Age. This abates not the Bill, by the Opinion of 
RC ancellor Egerton. Cary's Rep. 31, clies 7 Feb. 1602. 45 

L s 227 

4A Feme Sole, Defendant, having a Commiſſion to examine Witneſſes, P. R. C. 
marries, and after the Marriage the Witneſſes are examined on that wh . 
Commiſſion, and held good, and the Depoſitions ordered to ſtand. 

oth, 163. cites 10 Car. Winter v. Dancie. et | 

$. A Feme Sole exhibited a Bill, but before the Hearing the Cauſe fhe Chan. Rep. 
married, and afterwards the Cauſe was decreed for her. On a Bill of Re- 238 (4 2 
new to reverſe the Decree this was aſſigned for Error, for that the the Court, 
Cauſe being abated by the Marriage, there was no Foundation for ſuch aſſiſted by 
Decree. The Defendant demurr'd, becauſe it appeared not in the Body tbe Pl udges, 
of the Decree, but quite Dehors ; nor was it proper for any but the 2 E 
Deſendant to rake Advantage of it, and it was Matter of Abatement on- good, and 
ly, and did not concern the Right; and after a Decree made in Point Anita the 
of Right, any Matter that might be pleaded in Abatement was not ſuch Plaintiff's 
Ertor'as to. ground a Bill of Review upon; and the Court was of that _ hg 


hon, and allow'd the Demurrer.. Nel. Chan. Rep. 8g. Cranborne 3 Freem. 


(Viſcounteſs) v. Delmahoy. | FM: + Rep. 169. 
69 pl. 219. S. C. reſolved accordingly. 


Is Cauſe has ſlept 12 Months in Court, there ſhall be no Proceed- 
gs had upon it without firſt ſerving a Subpæna ad facien dum Attornatum. 
Ed. Keeper. Vern. 172. pl 165. Trin. 35 Car. 2, Anon. 


"nl 5R | | 7. If 


r he might have an Injunction for his Poſſeſſion, or elſe that the Cauſe might be diſmiſs d; 
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Chancery. 


Wrms's R 


277. pl. 66. 


Finch v. 


7. If the Attorney-General of the Dutchy-Court exhibirs an Ii 
mation in Behalt ot a Part-Owner of Coal-mines, the Relator's Dear 
abotea the Suit, Chan, Prec. 12. Trin. 1690. in Caſe of Vermuden y 

eath. | ; 

8. A Feme Covert was Executrix, and a Bill was brought againſt her 
Baron and her for a cy. They put in their Anſwer, and Witneſſes 
are examined, and Publication pafies, and then the Baron dies, The 
Court held that the Death of the Baron is no Abatement in this Caſe, and 
that the Wife is bound by the Anſwer and Depoſitions; but in Caſe ct 
the Wife's Inheritance it might be otherwiſe. 2 Vern. 249. pl. 234. Mich 
169 1. Shelberry v. Briggs. : 

. Where a Bill wants proper Parties, it is Diſcretionary in the Court 
NY of to diſmiſs the Bill, or to give Leave for an Amendment, on Payment 
ot the Coſts of the Day; bur in the principal Caſe, two Leſſees brought 
a Bill, ſuggeſting the third to be dead, whom they, in Abatement of ; 
Suit at Law brought by Defendants in this Court as Plaintiffs at Lay 
afterwards ſwore to be living, the Court * that if in any Caſe 4 
Bill ought to be diſmiſſed, it ought in this, diſmiſſed it accordingly, 


but without Prejudice to another Bill. Wms's Rep. 428, 429. Paſch, 


1918. Stafford v. City of London. 
10. Truſtees were decreed to convey to certain Uſes, and it was referred 
to the Maſter to ſettie the Conveyance, after which the Cy gue Truft in 


Winchelſca, Fee dies; the Maſter proceeded, and reported, that he approved ſuch a 
is not S. F. Draught of a Conveyance. An Exception was taken, that the Suit a. 


bated by the Death of Ceſty que Truſt, and that the Maſter had no 
Power to proceed till the Suit was revived ; but the Court over-ruled 
the Exception; s 2. when there are ſeveral Plaintiffs or Defu- 
dants, the Death of any of them made an Abatement of the Suit only as 
to tbemſelves, and the Suit continued as to the reſt who were living; and 


therefore, as to the Defendants, the Truſtees, they might well execute 
a Conveyance of the legal Eſtate, and were not to wait for any Thing 


that was to be done by others. Ahr. Equ. Caſes, 2. Mich. 1729. Finch 


v. Ld. Winche Iſea. 
11. It was faid, that it was every Days Practice to order Money out 


7 Court to the Party intitled by the Decree, notwithſtanding the Death of 


ſome of the Parties. Abr. Equ. Caſes 2. Mich. 1727. Finch v. Lord 


Winchelſea. | 

12. 'The Death of any of the Parties, Plaintiffs or Defendants, abates 
the Suit. P. R. C. 1. 

13. So does the Marriage a Feme Plaintiff, but not of a Feme Dafa. 
dam. P. R. C. 1. 


(H. a) Bill of Revivor. Who may have it. 


. ME Plaintiff and her Husband exhibited their Bill againft che 


Defendant ; the Husband dies; the Wite, now Plaintant, ex- 
hibirs a Bill of Revivor, and good. Cary's Rep. 100. 20 Eliz. Alic 


Parrot v. Randall & Cowarden. 


2. An Afigzce cannot revive a Suit. Toth. 272. cites Haſel wood. 
N 23 & 24 Eliz. | 
3. An Executor (his Teflator dying after Publication) could not be pet 


mitted to ex hibit a new Bill to make further Proofs, but was held to # 
Bill of Revivor, Toth. 272, cites Ferney v. Lawne, 30 Eliz. 


4 Huy 


the Matter, and a 


is, Where there are ſeveral Plaintiffs, and the Bill after Hearing 


n 


n - 


Chancery. 


_ 


4. Husband and Vie joined in a Bill for 2001. Arrearages by Year 
to her due; the died before Hearing; he, after her Death, exhibted a 
Bill of Revivor, and ſerved Proceſs to hear Judgment; et, upon an 
Objection that rhe Detendant ſhould firſt have been called to anſwer, 
the 3 was put off. 159 1. Toth. 271, 2/2. Cecil v. the Earl ot 
Rutland. | 
5. Windham 20 Widow, bad a judicial Order for the Subſtance of 
mmiſſion to make Proofs, and after fe married the 
Defendavr, ſuppoſed it needed a Revivor, and ruled not. Toth. 272. 
cices 37 Eliz. : | 
6. If one exhibits a Bill or Information, and is nat the Party aggrieved, 
83 an Informer on a penal Statute, or a Miſdemeanor, if he dies, it was 
ruled, that his Heir, Executor, or Adminiftrator, ſhall not have a Bill 
of Revivor, bur che Atrorney General may. Noy 100. Mich. 43 & 44 
Eliz. Anon. 
J R. H. made the Plaintiff and his Widow joint Executors of his Will, Chan, Caſes 
but upon this Condition, That if his Widow married, her Executorſbip fvould 77. S. C. 
gane, and then the Plaintiff ſhould be fole Executor. A Bill was exhibited mg bg | 
by the Execurors, and an Anſwer put to it, and ſeveral interlocutory Or- Widow 
ders made, and amongſt the reſt, an Order by Conſent, to refer the whole married, and 
Matter in Difference to the Arbitration of another Perſon. Then the V. held accord- 
dow died, and now the Queſtion was, Whether there could be any far- ingly. 
ther Proceedings on this Bill? or whether there muſt be a Bill of Re- 
vivor ? And it being referred to Ch. J. Bridgman upon this Point, he 
was of Opinion, that there muſt be a Bill of Revivor, A Bilt of Re- 
vor was brought to revive all the former Proceedings, and particular- 
that Order made by Conſent, bur diſallowed as to this on Demurrer. 
Nel. Chan. Rep. 108. 18 Car. 2. Hamden v. Brewer, + 
9. APlaintift who is a Parchaſor cannot maintain a Bill of Revivor. 
2 Freem Rep. 132. pl. 160. Hill. 21 & 22 Car. 2. Bacchus's Caſe. G 
9. B. being a Purchaſer, exhibited a Bill of Revivor againſt the De- As Her, 
ſendant, and revived the Suit by Order, and the Defendant joined in cannot bring 
examining Witneſſes, and rhe Cauſe coming to be heard, the Bill was z Plll ef Re- 


vivor, not 


_ diſmiſſed ; for that the Plaintiff, as Purchaſor, cannot maintain a Bill beine in Re- 


of Revivor, for that there wanted other Parties at the Hearing. z preſentation 
Chan. Rep. 39. Hill. 21 & 22 Car. 2. Backhouſe v. Middleton. to the Devi- 


| a | ſor; bur in 
Nature of a Purchaſor. Chan. Caſes 144. S. C- ste (O. a) pl. 1. Clare v. Wordell. 


#bates, ſome of them, without the reſt, may revive the Cauſe. 2 Chan. 
Caſes 80. Mich. 33 Car. 2. in a Nota, in the Caſe of Exton v. Turner. 
\ It. Per Cur, An Afigpece ſhall not have a Scire Facias to revive a Vern. Rep. 
Decree that is nor ſigned and inrolled ; but after the Decree is inrolled, gab, pt. 49'- 


an Afi may bring a Scire Facias to revive it, in like Manner as — 2 . 


** p there be Judgment for an Annuity, and the Annuitant afters len, S. C. 
s ſe 


Wa Is the Annuity, the Vendee ſhall have a Scire Facias upon thig ſays the Sci. 
Judgment. But though the Lord Keeper diſallowed the Scire Facias, Fa. was dif- 
et it was without Coſts, becauſe the Defendant might have demurred, I Keen, 
out did not. Vern, 283. pl. 283. Mich. 1684. Dan v. Allen. | North, be- 


Y a * ep) | X cauſe the 
Phintiff not coming in Privity, was not intitled to ſach Writ. And in this Caft it was inſiſted that 


de Plaintiff ought to have brought an Original Bill to have a parallel Decree made, in which it may 


be uſed as a good Argument or Inducement to the Court to make a like Decree, if no ſufficient Reaſons 
re ſhewy to the Contrary ; but the Maſtct of the Rolls now decreed that the former Decree ſhould be 
Confirmed and tevie wed, and executed. The Reporter adds a Quere, | 


12. Adminiftrator gets a Decree and dies before Inrolment, or any fur- Executor of 
Proceedings; Adminiftrater de Bonis Non may revive this Decree © Adntint- 
KY 3 | within ratur Gage 
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not receive within the Equity of 30 Car. 2. cap. 6. 2 Vern. 237. pl. 220. Mich, 


a Decree 1691. Owen v. Curſon. 
obtained by « / : 
the Adminiſtrator, bu: it ought to be brought by the Adminiftrator de Bonis non of the Inteſtate, G 


Equ. Rep. 234. Arg. in Caſe of Barnwell v. Ruſſel. 


mn 


13. Mortgagor brings a Bill zo redeem, an Account is decreed, and a 
Report made, and divers Proceedings thereon, and Orders made for 
Plaintiff ro pay Coſts and deliver Poſſeſſion to the Defendant. The 
Mortgagee dies. Executor of Defendant was allowed in Canc, to revive 
the Suit, and the Proceedings confirmed in Dom. Proc. and the Court 
thought the Plaintiff Executor of that Executor, has the ſame Right to 
revive upon the Death of her Husband, as he had on the Death of his 

Father. 2 Vern. R. 296. pl. 218. Trin. 1693. Lady Stowell v. Cole. 
2 Vern. 334 14. The Plaintiff*s Inteſtate had obtained a Decree againſt the Deten. 
. for Payment of a Sum of Money, and alſo for Conveying of Lands and Deli- 
SC. bu; s very of Deeds; but before any thing was done upon it, died inteſtate ; 
P. does not and the Plaintiff having brought a Scire Facias to revive the Decree, the 
appear. Defendant demurs, becauſe the Heir was not made a Party, and a Decres 
cannot be revived by Parts; and if the Heir will not join as Plaintiff, he 
ought to have been made Defendant. On the other Side it was ſaid that 
the Heir and Adminiſtrator are not jointly concerned, and each may pro- 
ſecute pro Intereſſe ſuo, and cannot join ; and it he had been made Deten- 
dant, the Decree would not have been revived againſt him, becauſe the 
Bill could only have prayed it might have been revived as to the perſo- 
nal Eſtate ; and the Court over-ruled the Demurrer, and faid it was 
like a Judgment at Law in Waſte, where there may be 2 Revivors. Ir 
being then objected that the Scire Facias is to revive the whole Decree, 
whereas it ought to be any a to the Perſonalty, the Court allowed 
the Demurrer as to the Realty, but ordered the Decree to be revived as to 

the Perſonalty. Mich. 1701. Abr. Equ. Cafes, 3. Ferrars v. Cherry. 
8. P. 15. Where there is a Decree for an Account, and Defendant dies, his 
Was; Rep. Repreſentative may revive as well as the Plaintiff, * both being in Na- 


22 ture of Plaintiffs. Chan. Prec. 197. pl. 158. Paſch. 1702. Kent v. 


court. Trin. Kent. 
1714. in | 
Dones's Caſe, —— Ibid. 143. Arg. Mich, 1721. in Hollinſhead's Caſe. | 


16. If a Creditor is admitted by Order to come in before the Maſter and 
prove his Debt, and pay his Contribution he is entitled to revive, it the 
Cauſe abates. Trin. 1702. Abr. Equ. Caſes, 3. Pitt v. the Creditors of 
the Dake of Richmond. | 

17. One who claims only as Heir at Law by Proviſion or by Formedon, 
1122. Wi"g- cannot revive, but muſt bring his Original Bill. MS. Tab. May, 

r 1721. Osbourne v. Uſher. 21 
18. Bill of Partition brought by ſeveral Perſons, one dies, who deviſes 


bis Part to a Co-plaintiff, and makes him Executor; he brings a Bill of 


Revivor, to which it was demurred. It was ſaid that Bills 1 Revivor, 
and Bills in Nature of Bills of Revivor are very different; A Bill of Re- 
vivor can only be by the Heir as to the Realty, and by an Executor, or 
Adminiſtrator as to the Perſonalty. On Bill of Revivor, the Eſtate con- 
tinues the ſame as before Abatement, but here, in Caſe of a Deviſee who 
is a Purchaler, the Eſtate is altered, and a Purchaſer can never revive, and 


cites 1 Chan. Caſes, 174. and ananſwer muſt be put in and Publication paſ*, 


a though poſſibly he may have Benefit of Orders &c. The Demurrer Was 
allowed, but leave given to amend the Bill, and revive as Executor; 
and an Original Bill, in Nature of a Bill of Revivor as Deviſce, as 

thought the moſt proper Method. Sel. Chan. Caſes in Ld. King's Time, 
53, 54 Mich. 11 Geo. 1. 1725. Huet v. Ld. Say & Seal. S 1 
88 ; : 19. 
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19. It was held that if ſome of the Plaintiffs refuſed to join in bringing 
a Bill of Revivor, that the others may bring ſuch Bill, and make thoſe 
bo refuſed Defendants. Abr. Equ. Caſes, 2. Mich. 1727. in Caſe of 
Finch v. Ld. Winchelſea. 

20. And it was agreed that a Defendant might bring a Bill of Revi- 
vor as well as a Plaintiff. Abr. Equ. Caſes, 2: Mich. 1727. in Cafe of 
Finch v. Ld. Winchel ſea. 

21. Upon the late Statute relating to Inſolvent Debtors, it was reſolved 
by the Barons of the Exchequer, that the Ag nee of the Inſolvent Debtor 
is not enabled by this Act to bring a Bill of Revivor as the Debtor him- 
ſelf might have done, no more than an Affignee ander a Statute of Bank- 
roptcy. M. 12 Geo. 2. Bowman v. Ridley & Harriſon. 
22. But it was agreed that either might bring a Bill in Nature of a Bill 
of Reviver. And Parker B. ſaid that were it is Res Integra, he ſhould 
much doubt Whether an Afignee of a Bankrupt, as in the preſent 
Gal an Inſol vent Debtor might not bring ſuch a Bill, for he thought 
the Words in the Statute ſufficient to enable him; but that the Law was 
now ſettled. M. 12 Geo. 2 in Cate of Bowman v. Ridley & Harri- 


ſon. 
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(L a) Bill of Revivor. Againſt whom. 


1. \ TOTICE given to a Stranger of a Bill of Revivor is Neceſſary, tis 
"7 improper to make him a Party not being in Privity, and fo 
they maſt loſe rhe Witneſſes examined on the firſt Bill. Chan. Caſes, 


152. Mich: 21 Car. 2. Style v. Boſvile. | 
2. A Decree and Sequeffation was had againſt A. —A. dies.—The De- 


Vern, t66. 


cree being tor a perional Duty, ought not to be revived againſt the De- IA 


tendane as Heir, and diſmiſſed the Bill, though it was for Money pay- inc 


able on Account of a Charity. 2 Chan. Rep. 244. 34 Car. 2. Univerſity it could not 


Culledge in Oxtord v. Foxcroft. 


againſt the 


Heir, but took Time to conſider of it, and would be attended with Precedents. Where a Sequeſ- 
tation iflues as Meſne Proceſs, it determines by the Death of of the Party ; but where ir iſſues after a 
Decree, though for a Perſonal Duty only, it is other wiſe. Vern, 58. pl. 54. Trin. 1682. Burdett v. 


A Man marries an Adminiftratrix. - Plaintiff gets a Decree againſt But the Re- 
him and her for 10001. out of the Eſtate of the Inteſtate. She dies. Porter ſays 


Whether Plaintiff could proceed againſt the Husband without reviving 


Vern. 195. pl. 177. Mich. 1690. Jackſon v. Rawlins. 


it ſeems that 


and bringing an Admini/rator of the Adminiftratrix before the Court? 2 band is nor 


farther than the Value of the Eſtate which he had with his Wife. 


4A Ages ive Execution of Agreement was decreed to be ſupplicd, and 
in this Caſe che legal Eftate was in A. and B. and the Equity of the Fee 
was e It was reterr'd to the Matter to ſettle the Conveyance; aſter 
#hich Cy que Truft in Fee gies. The Mafter being attended atterwards 
. 4ythe Plaincifls, reported that he approved a Draught of a Conveyance, which 
Was only from A. and B. in whom the legal Eſtate was, to the U/e of the 
Min according to the Decree, Per Cur. This is well, notwithitand- 
dog the Peach of Ceſty que Truſt; but if the Plaintiffa thould hereaſter 
defire a Conveyance of the equitable Intereſt, they muſt revive- agaiatt the 
Heirs at Law of the Cefty que Truſt; and fo in all Caſes where any Thing 
| 115 required to be done by the Repreſentatives of the Party dying. 


*. Equ. Caſes 2. Mich. 1727. in Caſe of Finch v. Ld. Winchel ſea. 
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(k. a) Bill of Revivor. How. 


t. IN a Bill of Revivor upon a Bill of Revivor, there was a Demurrer to 
| it; and the Queſtion was, whether it would lie or not? And. - 
Rep. Kenne's Caſe, and Robinſon's Caſe. 2 Rep. 186. being cited in 
Point that it lies not, and divers Precedents —_ cited out of Chan. 
cery that it does lie, the Court, in regard of the Difficulty and Conſe. 
quence of the Caſe, adjourned it till Precedents were ſearched 3 but the 
Chief Baron ſeemed to be clearly of Opinion that it lies, and that it ig 
not like a Bill of Review, or an Action per Journeys Accounts, Atter. 
wards in Mich. Term the Court agreed that it well lies, upon reading 
two Precedents in Point in the Court of Chancery, eſpecially in caſe ot 
Death, as here 2 ſeveral Defendants died one after another ; but if one be 
named Defendant in the original Bill who is yet alive, he ought not 10 by 
named in the Bill of Revi vor, becauſe the Suit never abated as to him; 
bur if he be named in the Bill of Revivor only, there he may be named 
in every Bill of Revivor atterwards, becauſe he was not named a De- 
ſendant in the original Bill; ſed adjornatur. Hardr. 20 1. pl. 6. Mich, 
13 Car. 2. in the Exchequer. The Attorney-General v. Sir Edward 
Barkham. CY 
2. A Suit cannot be revived in Part; but the whole Proceeding, viz, 
Bill, Anſwer &c. and all Orders muſt ſtand revived, Arg. and agreed 
by the Counſel of the other Side. 2 Chan. Caſes 80. Mich. 33 Car. 2. 
in Caſe of Exton & al v. Turner. 
3. Notice given to a Stranger of a Bill of Revivor is neceſſary. Tis im- 
Proper to make him a Party, not being in Privity ; tor if they go by 
original Bill, they muſt loſe the Witneſſes examined on the firſf Bill, 
Chan. Caſes 152. Mich. 21 Car. 2. Style v. Boſvile. 
4. . that where the Suit abates the Plaintiff may either bring 
an original Bill, or a Bill of Revivor, at his Election. Vern. 463. pl. 
441. Trin. 3 Jac. 2. Spencer v. Wray. | 
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(L. a) Bill of Revivor. In what Caſes. 


2 Freem, > Decretal Order was produced in 1657. for ſeveral Matters; 
Rep. 147. - A and after the Cauſe had depended s Account 3 Years, a Dee 
l. 238. S.C. was drawn, wherein the firſt Decretal Order was recited ; but Part 
Verbis an the Matter thereby decreed was omitted in the Decretal Part of the Decre 
ly the Word it ſelf; and ſoon after the Decree was ſigned and inrolled the Defendant died. 
(produced) A Scire Facias was ſued to revive, and in the Proſecution thereupon the 
is there, as Plaintiff diſcovered the Omiſſion, and ſo could not have the Benefit of 
ir ſeems it that Part which was omitted in the Decree that way, and the Deten- 
( * py. dant being dead could not help that Omiſſion by a Motion upon the Sur- 
nounced.) Prize. e Bill now was a Bill of Revivor, to revive ſo much of the 
Decree as was omitted as was . N how beit in Truth the Bill was 
to the whole Decree. It was pleaded that the Decree being inrolled, a 
Bill of Revivor did not lie, but a Scire Facias. Ordered that the Plea 
and Demurrer be over- ruled. Chan. Cafes 3. Mich. 15 Car. 2. Wil- 

Iiams v. Arthur. ene RY | 
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our of the Entring Book in the Regiſter's Office, which directed an A/- 
lawance to the Defendant; and in reſpect of the ſaid Omiſſion in the Or- 
der, the Maſter made not ſuch Allowance; but upon Exceptions to the 
Report the Allowance was made. 3 Chan. Rep. 72. Hill. 1611. Tred- 
croft v. White. 

«3. After a Decree ſigned and inrolled the Plaintiff brought a Bill of 
Reyivor, the Suit having abated; whereupon the Defendant inſiſts that 
the Plaintiff ought not to have brought a Bill of Revivor in this Caſe, 
but to have taken out a Subpœnà in the Nature of a Scire Facias to revive 
the Decree, the ſame being ſigned and inrolled in the Life-time of the 
plaintiff's Teſtaror, there fore the Detendant demurs to the ſaid Bill. 
The Plaintiff inſiſts that it is at the Plaintiff *s Election to revive the ſaid 
Dezree inroll'd, and to have Execution thereof by Bill or Subpcena in 
the Nature of a Scire Facias; and as this Caſe is, the whole Proceed- 
ings could not be revived by Subpœna, in regard ſeveral Proceedings 
haye been relating to Coits ſince the Decree, which Proceedings can be 
— revived by Bill, and therefore the moſt proper Courſe was to te- 
vive all Things by Bill. This Court held the ſaid Bill to be. well 
brought, and held the Demurrer inſufficient, 2 Chan. Rep. 67. 24 Car. 
2. Croſter v. Wiſter. 

-4 The Plaintiff brought a Bill againſt the Defendant for an Account, 
* after brought Aſump/it at Law for Part of what was included in the 
Bill, ſo was ordered to make Election on which he would proceed. He 
eleed going to Law, and an Injunction as to proceeding here. On the Trial 
at Law it appeared by the Witneſſes, that there were Accounts between 
them, The Counſel finding they had miſtaken the Action, never con- 
troverted the Defendant's Proot, but ſuffered a Nonſuit ; ſo the Plaintiff 
moves for Leave to revive, which was oppoſed by the Defendant, the 
Plaintiff having made his Election. Bur the Ld. Chancellor gave 
Leave to revive, and declared the only End of the Injunction was that 
be boni not proceed on both together; not that chuſing one in which he 
miſcarries, ſhould preclude his Right. It is not a Favour, but Ex De- 
dito Juſtitiæ he might bring a new Bill; and is it not of Juſtice ro make 
the coming at Right as expeditious and as little expenſive as poſſible? 
For on a new Bill, after much Time and Money ſpent, you would be 
but where you are on a Bill of Revivor. The Cale of one Collett was 
quoted as a Point. Sel. Chan. Caſes in Ld. King's Time, 4. Mich. 11 
1. Hindford (Earl) v. Decoſta. 1 
$. Bill was diſmiſs'd with Coſts, which were taxed. A Bill of Revi- 
wr was brought /ingly for Cots, to which it was demurr'd. In arguing. 
the Demurrer it was inſiſted, that tho? the conſtant Rule be that where a 

Bll is diſmiſs'd with Cofts the Party cannot revive for that, that muſt be, 
ales to be where they are not taxed and liquidated to a Sum certain; for 
ther it becomes a Duty; and tho the Bill be diſmiſs'd, it is not ſo much 
out of the Court but the Party, in conſequence of ſuch Diſmiſſal, is 


2. Part of a Decretal Order, as it was ſigned and inrolled, was left Fin. Rep. 36. 
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luble to the Proceſs of the Court by Subpœna, Attachment &c. The 


Ld. Chancellor ſaid it is a Rule that, unleſs in Account, where both Par- 
1 are Actors, they cannot revive; but he knew no Inſtance of Revivor 
in ſuch a Caſe as this, and ſaid that it is very odd; but the Rules of the 
Court muſt be obſerved, and the Demurrer was allow'd. Sel. Chan. 
Oy in Ld. King's Time, 54, 55. Hill. 1725. 11 Geo. 1. Thorn v. 


(M. a) In 


436 he a Chancery. ; 
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(M. a) Bill of Revivor. In what Caſes. Where the 
Bill abates. 


1 


can revive, 2 Chan, Rep. 193. 32 Car. 2. Glenham v. 
Statville. | 
2. Where there are ſeveral Plaintiffs, and the Bill after Hearing abates, 
ſome of them without the reſt may revive the Cauſe, 2 Chan. Caſcs 8. 
Mich. 33 Car. 2. in Caſe of Exton v. Turner. 
2 Vern. 297. 3. Where a mutual Account is decreed, and there happens an Abatement, 
I. 287- the Defendant in ſuch Caſe may revive. 2 Vern. 219. pl. 200. Hill. 
Sex sz 1690. The Ld. Stowell v. Cole. 

4. In an Injunfion Cauſe, where it abates by the Death of either the 
Plaintiff” or Defendant, the Rule is that the Court ſhall be moved to re. 
vive within a flated Time, or elſe the Injunction be diſſol ved. Select 
Caſes in Chan. in Ld, King's Time, 24. Trin. 11 Geo. 1. Anon. 


N. Defendant, in caſe of Abatement before the Decree ſigned, 
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(N. a) Bill of Revivor. Neceſſary. In what Caſes 


1. IT is ordered, that a Subpcena be awarded againſt the Defendant, 
to be examined upon Interrogatories, whether before his Anſwer he 
had Knowledge that the Plaintiff was married, and would take no Advan- 
tage 2 = 5 in his —_ then the _ to 4e 
without Bill of Revivor. Cary's cites 6 Eliz. fol. 150. 
Fairefield v. Greenfield. IV 
2. The Plaintiff exhibited his Bill, as well in his own as in his Wift's 
Name, concerning a Promiſe made by the Detndant to the Plaintiff and 
his Wite, to male them a Leaſe of the Manor of Appeſcourt, during 
their Lives; the Defendants demur, for that the Plaintiff ought to have 
a Bill of Revivor againſt them, for that his Wife is dead ſince the Bil 
exbibited. Demurrer was diſallowed, for that the Promiſe was made 
during the Coverture, and the Plaintiff claims not the ſame in Right i 
Bis Wife, therefore the Defendants are ordered to auſwer directly to the 
= Cary's Rep. 88, 89. cites 19 Eliz. Thorne v. Brend, Wilkinſon, 


3. A Widow had a judicial Order, and a Commiſion to make Profi, 
and after ſhe married; no Bill of Revivor needed. Toth. 228. cites 

Paſch. 39 Eliz. | | 
4 Feme ſole takes a Commiſſion to examine Witneſſes, and marries be- 
fore the Examination, and then they are examined. It was ordered, 
— the Depoſitions ſhould ſtand. Toth. 163. cites 10 Car. Winter \- 
| Cle. - 

Nelf Chan. 5. Feme ſole brings her Bill, and marries, and gets a Decree, with- 
Rep.85 out bringing Bill of Revivor, this will not impeach the Decree, tor © 
S. C. accord- only Matter of Abatement, and the Defendant might have raken Ad- 
MY vantage of ir before the Hearing, but it is too late after. Ch. R. 23. 
14 Car. 2. Cramburne v. Dalmahoy. 

6. In a Bill of Revivor a Defendant was omitted, but his Name Was 
afed thro'out the Cauſe in Notions, and a Commiſſion, and held, that 
this ſupply*d the Gmiſſion. Ch. R. 252. 16 Car. 2. Peachy v. vince 

7. Where Husband and Wife, in Right of the Wiſe, exhibited a = ; 
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FREE. Cores _ 


ind the Hushand died, the Wife, if ſhe pleaſe, may proceed without a 

Bill of Revivor. 3 Ch. R. 40. Hill. 21 & 22 Car. 2. Parry v. Juxon, 
8. If Fointenants, or Tenants in Common, exhibit a Bill, and any of — Equ. 
es I. pl. 

5: S. C. adds 
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them die, pending the Suit, there needs no Revivor ; Per Ld. Keepe; 
Bridgman. 3 Ch. R. 66. Trin. 1611. Wright v. Dorſett. __ 


uzre as 
ro 1cnants 


in Common, becauſe a Right deſcends to their Repreſentatives, 
9. It is not neceſſary to revive againſt a Defendant that has not an- 
brd; Per Cur, _ Vern. 308. pl. 30 1. Hill. 1684. Oxburgh v. Fincham. 
10. A Cauſe having been heard on a Bill of Interpleader, and a Trial 
at Law directed to ſettle the Right between the Defendants, there is 
an end of the Suit as to the Plaintiff, ſo that if he afterwards dies, the 
Cauſe ſhall ſtill proceed, and there needs no Revivor, each Defendant 
being in the Nature ot a Plaintiff ; Per Cur, Vern. 351. pl. 347. Mich. 
1685, Anon. | 4 
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O. a) Done on Bill of Revivor. What muſt, or 
may be. 


i,” Device brings an original Bill in the Nature of 4 Bill of Rævivor. On a Bill in 
The Queſtion was, whether the Defendant ſhould be at Libers 1 7 9 1. 
to make a new Defence? Ld. Keeper held, that where che Bill, al- „or acain 4 
io' original, is ony to ſupply the Want of Privity, and in all other Mat- Deviſee, t 
ters but as a Bill of Revivor, I think the Decree ought to be carried on Deviſee 
inthe fame Manner as it would have been upon a Bill of Revivor, if ——_— 
the Plaintiff had claimed in Privity. There is no Reaſon why the De- iet or 
viſee ſhould not have the ſame Advantage of the Dectee as an Heir or Valid of 
Executor, without entering again into the Merits of the Cauſe, and the tbe Decree, 


© Decree ought to be neither longer or ſhorter than the firſt Decree: 2 for then a 


Vern, 548, 349. pl. 499. Paſch. 1706. Clare v. Wordell. — 


in better 


Gifs tha an Heir; Per Ld. Keeper Harcourt. 2 Vern, 672. pl. 399. Paſch. 17 1. Minſhull v. Ld. 


2. \Defendant pleaded to a Bill, but before the Plea came on to be argued In the End 
the Defendant died. The Plaintiff revived, and upon the coming on of is N. B. 
the Plea to be — Ld. C. Talbot was of Opinion, that it could not Res 

be a but that the Defendant's Repreſentative wt 5:5" De Novo, ſeems to be, 


dais in Chan. in Ld. Talbot's Time, 3. Mich. 1735. Micklethwaite v. becauſe the 
Ulverly and Baker (© © | 1 2 


ing the Merits ; for if an Executor or Adminiſtrator can tru- 
| a Sci. Fa. at Law, (which muſt always iGue in ſach Caſe) the Exc- 
en can only be De Bonis Teftatoris quando acciderint ; but the Anſwer of the Teſtator in a Court of 
Equity will bind the Executor who has Aſets. Ibiäd. 
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(P. a) Pleas and Demurrers to Bills of Revivor. 


: 
. 


"HE Plaintiff has exhibited his Bitt of Revivor againſt 2; where £93 Abr. | 
the finn Bill was againſt 3, and the Parſonage in Qugſtion is named & C and 
* 5 T | by adds a Quzre. 


i 


— 


— 


438 Chancery. 
by another Name than in the former Bill ; therefore ordered, it Ca uſe be 
not ſhewed by a Day, the Detendant ſhall be diſcharged. Cary's Rep 
18. cires 18 & 19 Eliz. Heines v. Day, Dean of Windſor, and 
Hatchines. | | 


„ # . 


bo 


(Q. a) Coſts. In what Caſes on Bills of Revivor. 


1 H E Plaintiff exhibits his Bill againſt L. and M. two of the De. 

| fendants, and after Commiſſion M. marries |. B. the other De. 
fendant ; and the Plaintiff then exhibits a Bill of Revivor againſt the 
Defendants, which needs not, as ic ſeems to this Court; therefore or. 
dered, if there be no Cauſe of Revivor, that J. B. and his Wife, who are 
called up by Proceſs to anſwer the fame Bill, are licenſed to depart 
without Anſwer to the Bill of Revivor, and the Plaintiff to pay him 
ſuch Coſts as this Court ſhall award. Cary's Rep. 81. cites 19 Eliz. 
Jackſon & Ux. v. Smith, Bourne & Ux. 

2. A Bill of Revivor againſt one as Heir of his Father was diſmiſſed 
with Coſts; he cannot have Cofts of the original Suit ; for they are 
dead with the Perſon. 3 Ch. R. 65. 19 June 1671, Loyd v. Powis. 

3. A Decree was made, and before Coffs taxed the Plaintiff died, and 
a Bill of Revivor brought, and diſallowed by Lord Chancellor on Plea, 
that it does not lie for Coſts. 2 Chan. Caſes . Temple v. Rouſe. 

4. No Revivor for Coffs, there being no Decree inrolled. 2 Chan, 
Rep. 195. 32 Car. 2. Glenham v. Staville. | 
2 Chan. 5. A Suit cannot be revived for Cots alone, where no Duty is decrecd ; 
_ but when a Duty is decreed, and Coſts awarded by the fame Decree, 
does not ap- Which is ſigned and enrolled in the Life of the Party, it is otherwiſe, 2 
1. — Chan. Rep. 245. 246. 34 Car. 2. Lady Dacres v. Chute. | 


ern. 160. 
pl. 149. S. C. but 8. P. does not appear. 
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6. Feme ſole exhibits her Bill and then marries. Baron and Feme 
bring Bill of Revivor, and, obtain a Decree with Cs; Per North 
K. this is not like a Bill of Revivor againſt an Heir or Executer, 
where the Suit is abated by Death ; in that Caſe they ſhall anſwer only 
for their own Time, but here all Proceedings ſtand in Statu Quo, and it 
is unreaſonable there ſhould be ſuch. an Abatement ; and in Caſe the 
Defendant had been a Feme ſole and intermarried, that. ſhould not have 
abared the Plaintiff's Suit, and in this Caſe the Abatement was by the 
Parties own Act. The Court ordered Coſts of the whole Suit, deducting 
only the Charge of the Bill of Revivor, which was thought hard, be- 

cauſe the Abatement was by the Parties own Act, and becauſe had the 
Defendant been in the Right and fo intitled to Coſts, yet he could not 


Mm ee 2 —-—-_ —— =, GG | ©». © we £ 


a «= > 6 . oa - Ax... 


have compelled the Plaintiff to Revive. Vern. R. 318. pl, 31s. Paſch. 
1685. Durbain v. Knight. | NS 


— 


(R. a) Of Second and Supplimental Bills 


1. A Former Bill depending, was pleaded in Bar of a Second, 
| but though both Bills were of the ſame Matter and _ the 
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latter had ſome new Matter. Ordered, that ſince the Plea was good, 
the Plainrift ſhould Win uſual Coſts of a Plea allowed, but Defendant 
to anſwer the ſecond ill, and the former Bill diſmiſſed with 208. Coſts. 
Chan. Caſes, 241. Mich. 26 Car. 2. Crofts v. Wortley. 

. After Diſmiſſion on Hearing, a new Bill was exhibited on the ſame 
Equity, on Suggeſtion of Notice which was not in Iſſue in the former 
Cauſe; and per Ld. Keeper, the Detendant's Anſwer ſhall not conclude 
the Plaintiſt, bur though he denied Notice, yet the Plaintiff ſhall exa- 
mine thereto, and that in caſe Examination ſhall be made as to the No- 
tice, and no Proof ot it, if the Notice had been denied in the former 
Suit, yer the Plaintiff's Bill zo have the Defendant's Oath would lie, 
but then the Detendant's Oath ſhould not be concluſive. Chan. Caſes, 
252, Hill. 26 & 27 Car. 2. Williams v. Williams. 


44 


3. A Supplemental Bill to have a further Diſcovery from the Defen- Chan. Caſes, 


dant y Way of Evidence, tor the better clearing the Matters depending 22": 20%: 


on the Account, which the Detendant hath not anſwered in the former _ 


Cavſe 3 the Plaintiff pleaded the former Bill, to which the Defendant Bovey v. 
anſwered, and the Cauſe heard, and the Account directed; the Court Skipwith, 
ordered the Detendant to anſwer to all Matters in this Bill not anſwered 1 5 but 
o in the former Cauſe, but the Plaintiff not to reply nor to proceed far- nor — : 
ther. 2 Chan. Rep. 142. 30 Car. 2. Boeve v. Skipwith. a 


T7 Rep. 67. 
S. C. but S, P. does not appear. 


4 In a Bill of Review, you may add a new Supplemental Bill. Vern, 

R. 135. pl. 226. Hill. 1682. Price v, Keyte. | 

5. One Bill was preferred to clear the Title to Lands, and after a De- 2 Chan. 
cree for the Lands, anuher Bill was exhibited for the Profits, and a ad — * * 
Decree for chem. 2 Chan. Caſes, 12. Mich. 33 Car. 2. Coventry v. 3 Cat. 2 
Thinn. 


Hall, S. C. 


&$ P* And the Dectee made by Ld. Nottingham, for the Meſue Profits was confirmed by Ld. 
Keeper North. 2 Chan. Rep. 259. S. C. & Ld. Keeper Nortb confirmed the Decree of 1d. K. 


Finch;  - 


. New Bill after Diſmi/on, was brought on the ſame Equity by a 34 
Perſon, becauſe eta not have a Bill of Review. 2 Chan. Caſes, 119. 


Tun. 34 Car. 2 Doily v. Smith. | | 
X Diſmſfion on Election to proceed at Law is not peremptory, but 
Plaintiff may, after ſhe has filed at Law, bring a new Bill. 2 Vern. 
X32 pl. 24. Hill. 1618. Counteſs of Plymouth v. Bladen. 
© 8, Where a Supplemental Bill is brought after Publication, it is irre- 
gular to-examine Witneſſes to a Matter that was in Iſſue, and not proved in 
teoriginal Cauſe ; and ſuch Proofs not be read. MS. Tab. March 3r, 
Neg. Bagnal v. Bagnal. $0.3 26311304 mah 
It there be no Proof to the new Matter in the Supplemental Bill, it 
mult be diſmiſſed. MS. Tab. Mar. 31, 1725. Bagnal v. Bagaal. 
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(S. a) Anſwer. What is a full and perfect Anſwer, 
Where it muſt be Fully and Directly, or where To 
his Remembrance &c. is ſufficient. 


* 
1 


p 4 4. 1 1 * 


1. having 2 Leaſes, was allowed to ſtand by Anſwer upon them 
1 * bh, and not reſtrained to o ne at his Peril. Toth. 70. cites 
il. 35 Eliz. Kirkham v. Saunderſon, | 


2. The 


Coventry v. 
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2. The Deſendant derived his 73tle by a Leaſe and Aſſignment which 

was before his Knowledge, and therefore Roms chat he heard ſay, that 

ſuch a Leaſe and Af fument was made; 

Opinion, becauſe it was another's Act, the Oath is, that he thinks 

it to be true. The Defendatit might have pleaded directly, that 

they x made, as he thinkecth. Toth. 70. cites 37 Eliz. Burgony v. 
ac . | 

3. The Defendant anſwered, that he had no Evidences belonging to thy 
Plaintiff ; that anſwer was difallowed, becauſe the Defendant therein 
will be his own Judge, whether they belong to the Plaintiff or not 
and therefore he was ordered to anſwer what he had, and to bring them 10 
be viewed to whom they belonged. Toth. 70. cites 37 Eliz. Rotheram 
v. Saunders. | a 

A Man's own Ads muſt be anſwered directly upon Oath in the Af. 
fitmative or Negative, without Traverſe ; as Mr. Juſtice Beamont held. 
Toth. 41. cites 38 Eliz. Williams v. Leighton. 

Whether a Licence to aſſigu a Leaſe were granted or _ being but 
3 Fears paſt, the Detendant was ordered by my Lord to anſwer dire. 
ly, and not to his Remembrance. Toth. 71. cites 38 & 39 Eliz. Of: 
wald v. Pennant. n | 

6. The Defendant was ordered to ſet down his Term certain. Toth, 
12. cites 1597. Harbert v. Morgan. 

J. It was held that if 2 anſwer jointly and ſeverally, if one of them an- 
ſwers firſt for himſelf, and the other ſays that he has peruſed all that 
the former has anſwer'd, and for himſelt anſwers that he believes it to 
be true, ſuppoſing this other Defendant not to be charged with any 
thing of his Knowledge, that ſuch a relative Anſwer is ſufficient in a 
joint and ſeveral Anſwer, bur not where the Defendants anſwer ſeveral- 

y each apart. Hardr. 165. Hill. 1659. in the Exchequer. Walker v. 
Norton. 0 | 
8. An Anſwer to a Matter charged as the Defendant's own Fad, muſt 
regularly be, without ſaying 7o bis Remembrance, or as he believes, if it 

be laid to be done within 7 Tears before, unleſs the Court, upon Excep- 
tion taken, ſhall find Special Cauſe to diſpenſe with ſo poſitive an An- 
fwer. Clarendon's Ord. 18 Car. 2. | 

9. On Exceptions to an Anſwer, the Defendant having ſworn that he 
received no more than the Sum of... to his Remembrance, it was 
allowed to be a good Anſwer. - Vern. 470. pl. 456. Trin. 1687. Hall v. 


Bodil | 
they had wo Books, Evidences Gt. 


- 


10. Defendanes made Afidavits that 
to their Kn concerning the Matters in Queſtian, but what were fa 
is 
Wy 


daced before the Maler, and annexed to a Schedule. This Affidavit 
evaſive, and they were pat to ſwear that they had no Books or 
dences concerning the Matters in Queſtion, but what they had already 
d. MS. Tab. June 10, 1113. Mayor &c. of Hartford v. the 
oor of Hartford, _ —_ A 
11. If a Man gives a General Anſwer, and a particular Ouęſtiu is 
ask'd which is included in the General, yet he muſt anſwer it particwarh, 
elſe it may be demurr'd to; for that may be a Matter of udgment. 
—_ in Chan, in Ld. King's Time, 53. Mich. 11 Geo. 1. Pax 
ton 8 0 | iq { nt oi ? 


- 


| (T. a) Anſue. 


he Maſter of the Rolls was of 
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. 2. 


J. 


ing do the Evidences. Toth. 12. cites 1497 
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(. a) Anſwer. Oath. By whom, and in what Caſt 
the Anſwer muſt be upon Oath. + 


r ADY Wharton was appointed to anſwer upon Oath, and not 
1 ypon her Honout ; and fo they ought to be ſworn as Witneſſes, 
(4s my Lord held) or elſe no Attaint lies if the Jury do not go accord- 
. Willougtiby v. Lady 


2. A Biſhop to anſwer upon Oath, Toth. 74. cites 8 Car, The Mayor 
of Sarum v. the Biſhop ot Sarum. 
wi 


It was ruled By the Ld. Keeper, that a Plea of Outowry ſhould be 

6 255 Oath, becauſe of the Averment of Identity of Perſons; and it 
was ruled that a Plea 4 the Privilege of Oxford ſhould be put in with- 
out Oath, 2 Freem. Rep. 143. pl. 182. Trin. and Mich. 1674. Maſters 
y. Bruett. 121 

Lord C. Macclesfield allowed a ©naker, who was committed for And in a 

not anſwering to a Bill exhibired againſt him, to put in his Anfwer ny * 
without Oath or Affirmation, the Bill being groundleſs, and diſcharged him ;, #: * 
out of Cuſtody. W ms's Rep. 78 1. Hill. 1721. Wobd v. Story & Bell. the like Or- 


der was 


ſaid to be made by Lord Harcourt in Dr. Heathcote's Caſe. 


— 
1 


— 


(Ga) Anſwer. Where it ſhall conclude, or charge or 
be. | diſcharge the Defendant. = 


C 
& * 


HE Plaintiff having made 20 Proof of the Matter in Queſtion : Free. 


T the Defendant's Anſwer muſt be taken as true, and fo the Court Nep. 146. 


Ulmis'd the Bill. Chan. Rep. 95. 11 Car, Feltham v. Davy. | A On 


Anon. S. P. 


—Where there is no Proof but has ariſes from the Anſever of the Defendant, the Anſwer muſt be 


intirely as it is, and no Part of it muſt be impeached By any other Evidence; per Parker C. 
10 Mod. $55. Paſch. 4 Geo. 1. in Canc, Nab v. Nb * 4 * 


Where there is but one Witneſs again the Defendant's Anſwer, the 
=—_ can have no Dectee; Vern. 161. pl. 152. Paſch, 1683. Alam 
- Jourdan., F g i 
Fer Cur. The Caſe o v. Brown, was the firſt in this 
Court where, becauſe a Man had charged Wa by Anſwer, that this 
Anſwer ſhould be al hwed as 4 good Diſcharge, and it ought to be the laſt. 
2 Vern. 194. Mich 1690. 8 | 

4 Plaintiff for $01. comveys an Eftate ahwotely io the Defendant; 
and brings a Bill to redeem. Defendant inſiſts the Conveyance was abſo- 
lute, but confeſſes, that after the 801. paid, with Intereſt; it was to bt in 

n for the Plaintiff s Wife and Children. Plaintiſf replies do che An- 


' Twer, but no Proof was made of the Truſt, yet decreed the Truft for 


the Beneßt of the Wife and Children. 2 Vern. 288: pl. 2%. Paich. 
1093; Hampton v. Spencer, & e contra. I 

5.W here a Bill had unadviſedly charged thatPlaintiffs had agreed to pay 
anequal Proportion of the Debts, they being Sureties in the Bond, yer 
Defendants by. Anſwer denying 2 any ſuch Agreement, * ſet 
* * $5 | ain 


* 
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= ol 


» ao — — 


- ä — 5 p 
—” V's . 2 eons 
—_— \ - a . > Fi = 


4 — * 


—_— „6 


— — — 


Chancery. 
Plaintiffs at large, and left them at Liberty to demand the hole 4 
ainſt Detendanrs ; and per Cowper C. decreed accordingly, 2 Ver 
608; pl. $46. Paſch. 2468. Parſaus and Cole v. Doctor Briddock & ab. 

6. A Legacy being leit to ay Executor, without ang expreſs Diſpryjricn if 
the Surplus, but thefe was Rforig Proof that 72 ator intended hin th, 
Surplus; but on a Bill brought by the next ot Kin againſt him for a 
Dittriburion, he anſwers, and waives the Benefit of the Surplus by Miſtake 
of the Law in that Point, and admitted himſelf accountable for the Sur. 
plus; but being a Ctedicor upon 1 wh Account, he inſiſted, that he 
ought to have 18 Le * Over and above his Bebt. But upon better 
Intormation he prayed to amend his Anſwer as to the waiving the Sur- 
lus, which was denied by the Maſter of the Rolls, bur he decreed the 
Ee over and above the Debt; and on A al Ld. Cowperfaid, that 
he would nor, againſt the Detendant's own Conceffion, decree the Sur- 
plus for him, But in Eaſter Term $93, tor Cauſe coming before Ld. 
C. Parker, his Lordſhip ſaid, that he could not bur incline to help the 
Defendant, who by Miſtake, or Miſadvice only of his Counſel, was in 
a Way of h/ing his Right ; and therefore, if the Plaintiffs would bind 
the Defendant by bis Anſwer from nhing the Surplus, they ought to 
take it on the Terms in the Anſwer, (viz.) He waives the Surplus, bur 
inſiſts upon his Debt and Legacy, and decreed him Both in this Cale, 
even tho by the Maſters Report ic appeared, that zhe Legacy was much 
8 thas the Debt. Wwms's Rep. 297. pl. 74. Mich. 1718. Rawlins y, 


— * * — _ 


— 


Fl * 


Plea and De- 
murrer. 


Se Tit, (W. a) Au Where there is a Plea or Demurrer. 


1. II is a Rule in Equity, that the Anſwer over-rules the Plea wher 


Defendant anſwers t on Things he inis upon in his Plea that 
heonght not to anſwer uo. MS. Tab. Appeals, 20 Jan. 1917. E. of Clan- 
rickard v. Burk. 99 DIA 0 


2. Defendant had an Order to plead, anſwer, and demur, but not demi 
alone, but Defendant anſwered 72 2 denying, and demurred to every otber 
Part of the Bill ; but held by Ld: C. that he owg bt to anſwer ſome materi- 
al Fat# of the Bill, and the Demurrer was diſcharged, with . MS. 
Rep. Mich. 12 Geo. 2. in Canc. Attorney-Gen. v. v. 


(Xa) Anſwer. In what Cafes the Anſwer of one ſhall 
NT ET affect another. | 


” 
- 
F 
* 
= 


* Efendant by Anſwer derwſes' himſelf aug Fellow Defendant, and 
D is believed againit himſeliʒ bat not againſt his Fellow. Toth, 
5a. Cltes 4 Eliz. Michell v. WD. 

#ifwered, the ober refuſed, but 


i 
o 


a2. Tivo Defendants, one having” a ſhall be 
bound by the others Anſwer, it the Cauſe piſs againſt them. Toth. 
. cites lac. Matthew v. Matthew OO 

1:3. One Defendant's Anſwer ſhalt wot prefudite the ot ber Defendant. 
Toth. 75, cites 3 Car. Eyte v. Wortlex. 5 


inn 


r ea 


C on, 


ED 


"# e B was 5 broughr r W vis. 4. B. andC. for a joint D 
A by Anſwer ſwears, that he believes, and hopes to prove, that 
the Plaintiff was fatrofted his Demands. The Plaimiff replied to B. and 
and brought the Cauſe on by Bill and Anſwer as againft A. It 
was inliſted, that I mona in this on 5 Rnd Fool Decree ; for 
vin brought on as againſt On Bill and 
2 only, his Anſwer muſt be taken to be true, and tho' he does not 
directly ſwear the Money paid, yet he ſays, he believes and hopes to 
K pa, but the Plaintiff not reply i ng to him, he is excluded of 


. the os of his Proof, and this was a yaguing Practice of the Plain- 


tiff to proceed againſt thoſe Belendants only who were ignorant of the 
Matter, and to exclude the Defendant who, perhaps, could have 
* wy Debt paid. The Plaintiff was ordered to pay Cots, and left at 

ib reply is the other Defendant. Vetn. 140, pl. 132. Hill. 1682. 
Jatke# v. W yid and 2 others. 

35, Keadlarly the Anſwer of one Defendant ſhall not be wade uſe of 
of Evidence againſt znother Defendant ; but one Defendant ſaying 22 
Auer, chat he was much in Years, ad could not remember the 
ar charged in the Bill, bur that J. 8. was bis Attorney aud crankatted 
this Matter, and J. S. the Attorney beibg made a Defendant, and giving 
n Accbunt of this Matter, here, upon a Motion for an Injunction, 
14; Cowper ſaid, chat rheſe Words in the Deſtidant's Anſwer amoyats 
ed to a referring to the Co- Defendant s Anſwer, and for that Reaſon the 
Attothcy's Anſwer dug br 0 br read, and — was read againſt 
be fir Defendant-. W ms's Rep. 300 Mich, "715; pL 75. Anon. 

g. One Detendaar ſhail not be ptejudiced by the 3 another. 
—— 6. oye.) .Chedvecs V. Geoghegan, 


Va) "BW How to bs * 404 ſworn PER: a 
1 n is Defendant. 


6 


Bill againſt a Corporation. to 1 E; Defendants an- 
ſwer under the Common Seal, itig not ſworn, will 
wi 


r Nothing in their own ark, rot tony that the Clerk of 


1. kr and ſuch principal M Members, as the Plaintiff ſhall think 
wer on "Oath, aid that a er ſertle the Oath ; er pies K. 
2 19. pl. Wh ＋ 26 


t 14-15 =: Anon. 
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(A TY Anſver taken How. "Andy at what . 


an Gotti 


„ nn for „bf an ata inch; Gery bod i 
E ron Brevis Oc. The Auſwer was: referred to the 2 
orion, the Commiſfioners having indorſed on the 
urat &c. ſecundum Kilectum -& Tenorem Commiſſ 
huic annex, and *. ahnekxed the Commiſnion to the Anſwer, it was 
ordered the Anſiver ſhould. be allowed. . Vern. 4¹. pl. 4¹. Pula * 


leg v. Uherllee. 


Tee, Daa is i cn, 0 and ſtands out 10 4 a 
ra- 


e 


444 


by the Anſwer. Mich. 17922. 2 Wins's 


Chancery. 


tration, and the Cduſt is heard againf the othir Defendants, yer he may 
come in and anſwer, and the Cauſe be heard _—_— to him. Verg, 


428. pl. 225. Hill. 1683. Phillips v. the Duke of 


— 1 - « . - - 


— 


{A. b) Anſwer. Of putting in. Anſwers where there 


is a Croſs Bill, 


1. TF a Bill is filed, and then a Croſs-Bill, the /r/# Bill is to be anſwer's 

1 bor * 105 5. er 3 — where — 2 4 — againſt B. & C 
who put in inſufficient Anſwers, and prefer their Croſs-Bill againſt A. and 
4 and aſter 85 ing their Bill in Na- 
ture of an Original Bill for Account, and A. pleads the Statute of Limi- 
rations, and his Plea was allowed ; and afterwards the Aſfignces bring 
their Bill in Nature of a Bill of Revivor, grounding it upon the former 


then B. becomes Ba ; s Aſſignees 


Bill brought by B. and C. but Ld. Chancellor ordered, that C. ſhould 
anſwer A's Bill before A. ſhould be obliged to anſwer the Aſſignee's Bill, 
Wrms's Rep. 266, 267. Mich. 1714. Child & al Aſſignees of Sir Ste- 
phen Evans, v. Frederick. | | 

2. The original Bill is firſt to be aaſwered, but if the Plaintiff in the 
original Bill will, after the Croſs-Bill filed, amend his Bill in Things ma- 
terial, this amended Bill, as to the Amendments, is a new Bill; and the 
Plaintift in the original Bill ſhall be bound to anſwer the Croſs-Bill, 
which was filed Prior to the Amendments made to the original Bill, be- 
fore the Plaintiff in the original Bill ſhall have an Anſwer to his Amend- 
ments; and as the amended Bill muſt be anſwered- all together, fo the 
Priority ſeems in ſuch Caſe to be loſt as to the Whole, 2 Wms's Re. 
345. Hill. 1727. Steward v. Roe. | 


PP" MEE» * — — 1 r ASS E 2 2228 r 


| (B. b) Anſwer. Of the Traverſe. 


Cauſe requires) direaly, and nf. by Way of Negative Pregnant, u 
if he be ers wich the Recei of a Sum of 2 he muſt deny ot 
Traverſt that be has not received that Sum or any Part thereof, or elle /# 
forth what Part he has received; and if a Fact be laid to be done with 
divers Circumſfances, the Defendant muſt not deny or traverſe it licerally 
as it is laid in the Bill, but muff anſwer the Point of Subſtance poftivey 
and certainly. Clarend. Ord. 28 Car. 2. 

2. An Anſwer wanted the General Traverſe at the End, and it was ob- 
jefted, that without this Traverſe no Iſſue was joined. But per Ld, 
Niaecieafield, it does not appear but that the whole Bill and every 
Cauſe in it is fully anſwered, and then the adding the General Travette 
is rather Impaftinent than otherwiſe; and if Iſas is taken upon b Gt- 
feral Traverſe, it is only a Denial of e 


| * the Defendant denies the Fat, he mult traverſe or deny it (a the 
e 


. 


ep..87, Anon. * 
3. And his Lordſhip ſaid, that this General Traverſe ſeemed to 5 
to have obtained formerly, and in ancient Times, when Defendant gf 


other Thing not anſwered ln 


OUT DD) YO OY RS CENT 
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* Chancery. 


* 


Fe Bill ; and for that Reaſon it was the Practice for the Defendant to 
add, at the End of the Anſwer, this General Traverſe. Mich. 1923. 
2 Wms's Rep. 87. Anon. hs 

N 


* _ > 7 L — _ 


_- 


. 


(G, b) Of Referring Bills or Anſwers for Scandal, 
"Impertinence, Inſufficiency &c. | 


L HERE an Anſwer is excepted to be referred, and is reported 
19 Inſufficient, and the Defendants did not except againſt the firſt 
Report, but had put in another Anſwer ; they are to anſwer all the 
Points ExC to, though the ſame exceed the Bill. Chan. Caſes, 65. 
Mich. 16 Car. 2. Criſp v. Nevill. | 
"2 Pha to part, and Demurrer to part; Plea over-ruled ; then Deſen- 
dane anſwered, and that being inſufficient he put in another Anſwer, 
and chat being reported inſufficient he put in a th Anſwer; if the firſt 
be gecounted one. Finch C. did not commit him to be examined on Inter- 
rogatories. Chan. Caſes, 279. Trin. 28 Car. 2; Clotworthy v. Melliſh. 
3. A Bill was brought againſt ork pen 6 the Anſwer of one is re- 
ported” inſificient, and the Report on Exceptions confirmed; afterwards 
the other Detendant puts in juſt ſuch another Anſwer, and in/ted on the 
ſame Matter. On Petition, the Court to avoid delay will judge on the 
Infufficiency of the ſecond Anſwer without ſending it to a Maſter ; Per 
Finch C. Vern. 14. pl. 69. Mich. 1682. Weſt v. Ld. Delaware & Curler. 
4 Where the Detendant Anſwers to part, and pleads to all other Mat- 
ter not anſwered unto, the Plaintift cannot put in Exceptions to the 
Anſwer till he has firſt argued the Plea, or obtained an Order that the 
Plea ſhall ſtand for an Anſwer, with Liberty to except to the Matters 
not pleaded unto. Vern. 344: pl. 336. Mich. 1685. Darnell v. Reyny. 
It the Plaintiff refers the Anſwer for Scandal ana Impertinence, and 
« the Maſter nds it neither, the Plaintiff, in Exceptions to the Maſter's Re- 
den, muſt ſbew wherein, in what Page and how far the Anſwer is Scan- 
dalous or Impertinent ; Per Ld. Macclesfield. 2 Wms's Rep. 181. 
Trin, 1123. Craven v. Wright, N a an . 
Aud it ſeems ſtronger where Exceptions are taken for Inſufficiency, 
al che Maffer Reports it ſufficient that the Exceptions to the Report, 
ſhould ſhew wherein the Anſwer is inſufficient. Ibid. 0 
if the Bill or Anſwer be referred for ſcandal, and the Maſter Re- 
10 3- ſcandalous ; it the Maſter: has once expunged this Scandal, the 
cannot then except to the Report, becauſe it cannot then be made ap- 
by the Record what the Scandal was, and it was his own Fault 
bs did not except ſooner. ' Ibid. 182. 22. 
ac King made it a Rule, that a Bil ſball not be referred for 
| after the Defendant hath anſwered it; and by this Means an old 
Ae Court was altered. Mich. 1125. 2 Wms's Rep. 311. Aberga- 
(Lady) v. Abergavenny (Lady) eee 
Aker an Order to refer an Anſwer for Inſufficiency 


tl an y, it cannot be re- 
ec for Iunperti nence, yet it may be for Scandal. 2 Wms's Rep. 312. 
In Note added by the Editor at the Bottom, it is ſaid to have been ſo 
Hill. Vac. 1729. in Caſe of Elliſon v. Burgeſs. 
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Rep. 211, 
8. E. ut not 
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(D. b) In what Caſes a Bill ſhall be taken Pro Con- 
feſſo, aſter a full Anſwer. 


I. int iff brought her Bill againft Defendant for an Account of Pro- 

fits &c. and after Defendant had fully anſwered, Plaintiff amended 
her Bill 3 Times, to which Defendant put in 3 ſeveral Pleas and Demurrers, 
which had been all over-ru/ed, and the Detendant ſtood in Contempt to 
a Sequeſtration for not anſwering the amended Bill. Plaintiff now 
moved for Liberty to ſet down the Cauſe on the Sequeſtration, in order 
that the Bill A be taken Pro Confeſſo &c. whereto it was objected 
that there being an Anſwer to part (viz.) the Original Bill, the Bill 
could not be taken Pro Confeſſo, becauſe Part was fully anſwered and 


See tit. Pro denied &. and the Caſe of * Hawkins c Crook was cited. But on the 


Part of the Plaintiff, it was urged that it Defendant by anſwering Part, 
and refufing to anſwer the moſt material Point of all, thould prevent the 
Bille being taken Pro Confeſſo, that would put the Plaintiff in a much 
worſe Condition than not anſwering at all, and would encourage De- 
fendants by this Method to elude the Juſtice of the Court &c. And as 
to Hawkins v. Crook, Defendant there was willing and deſirous to 
put in a full Anſwer, and that was at length the Liberty given him by 
the Court. Ld. Chancellor ſaid that this is an untrodden Path, and 
as there are no Precedents to direct, we muſt go upon the Reaſon of the 
Thing. At Law after the Party has appeared and is in Court, if he 
makes Default 8c. Judgment is given tor the whole Demand ; and if 
in Treſpaſs &c. Defendant pleads &. only to part, and ſays nothing to 
the Reſidue, Plaintiff may take his Judgment immediately for what is 
not anſwered, and Courts of Equity form their Proceſs upon the ſame 
Plan when the Party is in Court &c. and it is a Juriſdiction which ſeems 
abſolutely neceſſary and exerciſed by all Courts, that when they have 
the Parties once before them, they ſhould have ic in their Power to de · 
termine upon the Right &c. and therefore ſeemed ſtrongly to incline 
that the Bill ſhould be taken Pro Confeſſo quoad the Particulars not 
anſwered. But the Defendant offering to anſwer by the next Term ex- 
cept as to Matter of Account, no Order was made upon che main Quel- 
tion, MS. Rep. Mich. 4 Geo, 2. in Canc. Lady Abergavenny v. Lady 
rgavenny. ; | | 

2. Nota, A Caſe was mentioned in the Exchequer, of the Corpori- 
tion of u. Robinſon, where atter an Anſwer reported iaſuff- 
cient, and Defendant refuling to put in any further Anſwer, the wiv! 

Bill was taken Pro Conſeſſo, by the Opinion of the whole Couft de- 
livered Seriatim; and this was the Opinieg of the Maſter of the Rolls 
in the Caſe of Pawkins c Crook before cited, tor that an inſufficient 
Anſwer is do Anſwer Ec. and it is the Party's own Obſtinecy to land 
out and refuſe making a Dicovery Sc. and the Opinion of taking a bY 
Pro Confeſſo quoad fome Particulars, and joining Iſſue & c. as to the 
reſt, ſeems new and introductory of great Confuſion in be Proceedings; 
and Q. B. Idid. Wee | | CET 
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(E. b) Amendment. In what Caſes in Proceedings in 
Equity. 


1 A FTER Replication a better Anſwer ordered. Toth. 51. cites 38 
& 39 Eliz. Wilcox & Vates v. Fiſher. 
2. In a Rejoinder and a Commiſſion, the Detendant to amend her An- 
ſwer; but my Lord ſaid not to amend an Anſwer after Iſue join d. Toth. 
ns. cites Mich. 9 Car. Chettle v. Chettle. 
„ The Defendant's Anſwer which the had ſworn, containing ſome- Ibid. it was 
| thing which ſhe afterwards found to be untrue, it was moved on her A aid the like 
fidavit of the ſaid Matter untraly ſet forth, being occaſioned by its being Liber: = 
in the Margin of the Draught after her Peruſal thereof, and her ellen 
Ming thereby ſurprized, that ſhe might have Liberty to amend her ſaid filed, in a 
wer in the Matters ſo miſtaken ; and upon Affidavit of Notice of this Caſe in Ld. 


Motion, and Certificate that ub Replication was filed, and the Plaintiff Sventrys 


1 : - Time, of 
making no Defence, ſhe had Liberty given her to amend. Chan. cle v. 
Caſes 29. Mich. 15 Car. 2. Chute v. Lady Dacres, | ++ ph 

| 2 Freem; 


Rep: 13. pl. 227. S. C. cited in the principal Caſe. Toth. 75. Mich. 9 Car. S. C. & S. P. but not 
to it after Iſſue joined. ; 

But where the Defendant having by her Anſever conſented that an Award made by her Father might be 
confirmed, deſired Leave to amend her Anſwer in that Particular, ſhe having made Oath that ſhe bad 
never mad the Axbard, and that ſuch Anſwer was prepared for her by her Father, who had wrong d her in 
the Award, the Court denied to give her Leave to amend. 2 Vera. 434. pl. 396. Paſch. 1702. Har- 
court v. Sherrard and Dame Anderſon Us”. Equ. Abr. 29, 30. pl. 5, has a Note that one Reaſon 
ſcems to be, becauſe the Father was an Arbitrator of her own chnſing. | 


4 Some Tenants of a Manor brought a Bill againſt the Lord to diſ- 
cover Ancient Cuſtoms. , The Defendant demurr'd, becauſe all the Te- 
nants of the Manor are not made Paties ; but the Court gave the Plain- 
ti Leave to amend their Bill, and ro make the other Tenants either 
Plaintiffs or Defendants as they would conſent or not. Fin. Rep. 114. 
Hill. 25 Car. 2. Hudſon v. Fletcher. 5 3 
. A Conveyance by virtue of a Power was ied wg by the Plaintiff in 
his Bill, bar without Date, Day, Month, or Year ; whereupon the De- 

fendant demurr'd; but the Court over-ruled the Demurrer, and gave 

the Plaintiff Leave to amend his Bill. Fin. Rep. 260. Trin. 28 Car. 2. 

Buſhell v. Newby. - +4 lues F 

6. A Decree was made againff Baron and Feme, and all the Proceſs of 

emp was right till the Serjeant at Arms; but the Order for that was 

ah againſt the Baron, an ſo likewiſe war the Sequeſtration. The Hf ; 

led, and after his Dearh a Sequeftration went againf the Wife's Foin- | 

tie; and ir was moved to be amended, but the Party could not pre- 

vail, — Prec. 115. pl. 102. Arg. cites Trin. 100. Northeotr v. 


=. A-Recognizance was enter'd into by F. as Surety, that a Party in Chan. Prec. 
the Cauſe ſhould abide ſuch Order as ſhould be made upon the Hearing. Af. 217 Pl. 107. 


terwards an Order was made for confirming of the Report, but in the Det Us 


Tithe 1 the ſaid Order the Words (et Ux') were omitted. An Action being and Field & 
| broug t upon this Recognizance againſt F. the Surety, he took Advan- al. S. C. 
tage of this Omiſſion, and pleaded that no ſuch Order was made in the e 
aſe ; Whereupon the Plaintiff, perceiving the Miſtake, obtained an Or- Order was 
der from the Maſter of the Rolls to amend the Order 7 adding the Words, to be a- 
the ſame was afterwards confirmed by the Ld. Keeper. 2 Vern. — Niſi 


376. pl. 339. Trin. 1700. Spearing & Ux' v. Lynn. and af. 


terwards it 


wn infiſted againſt the Amendment, for that the Defendant was only a Surety ; but on the other Side 
28 | it 
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448 Chancery. 
it was ſaid that this was only the Miſtake of the Clerk, and ought to be amended to carry on the Juſtice 
of the Court; and cited the Caſe of Earl v. Earl this Term, where an Affdavir, made before a 
Sequeſtration, was not filed before the Sequeſtration made, but was ordered to be filed after to ſupport 
the Sequeſtration, and the Order of Amending was made abſolute in the principal Caſe. 


8. Bill was brought for an Account of the Perſonal Eſtate of one 
T. E. The Defendant having anſwered, and Witneſſes being examin'd 
it happened that in the 7itle of the . the Plaintiff was calkd 
Tho. White inſtead of 24 The Court ſaid they cannot read the De 
titions, nor can the Title be amended, and this altho' moſt of the Wit. 

neſſes were, ſince their Examination, gone to Sea, Vern. 435. pl. 398. 

Paſch. 1102. White v. Taylor. | 

9. No Proceedings upon an amended Bill till the Cos of the former 
Proceedings are diſcharged. MS. Tab. December 6, 1705. Gage „. 

Liſter, 

10. Wherever there is new Matter in amended or ſupplemental Bills, 
there can be no Proceedings againſt the Defendant without a new Ser. 
vice ad faciend* Attorn, and a Cauſe cannot be brought to a Hearing 
without it; for the Defendant ought to have an Opportunity to defend 
againſt the new Matter. MS, Tab. March 6th, 1720. Cheevers v. 

IT. 

11. There does not appear to be any Precedent in Chancery of an 
Amendment to a Bill in a Part, wherein it has been diſmiſs'd upon the Me. 
rits ; Per Ld. C. King, aſſiſted by the Maſter of the Rolls. 2 Wms's 
Rep. 402. Hill. 1726. Sir John Napier v. Lady Effingham. 

5. P. admit- 12. If a Decree be made again/t an Infant, relating to his Inheritance, 

ted per Cur. 293th Ni Cauſa within 6 Months after Age, he may amend his Anſwer; 

225. Paſch. and all Decrees againſt Infants give them ſix Months after Age to ſhew 

1691. in Cauſe. 2 Wms's Rep. 403. Sir John Napier v. Lady Effingham. 


Caſe of 

Cecil v. the Earl of Salisbury. The Infant at his full Age may (as the right Way is) apply to 

the Court, and ſet forth How he is grieved by the Decree, and may have Leave to amend or alter his 

Anſwer, or any Part of it, or put in a new one; but it he does not do fo, it ſhall be preſumed that he 

abides by ir, and ſo it ſhall be read againſt him; and ſo it was done in the principal Cafe, Gilb. Equ, 
9 


Rep. 3, 4. Hill. 6 Ann. The Lord Guernſey v. Rodbridges, 


13. The Maſter of the Rolls refuſed to hear any Proof that the Re- 
cord of an Anſwer in Chancery was miſtaken, in being made contrary ts 
the original Draught. But afterwards upon very full Afidavits by the 
Solicitor and his Clerk, that this was only a Miſtake in the Perſon that it- 

roſs*d the Anſwer, and the foul Draught being produced, upon ſolemn 
Debare before the Ld. Chancellor, aſſiſted by the Maſter of the Rolls, 
the Court gave the Defendant Leave to amend the Anſwer, and to ſwear 
it over again, tho' zo Precedent could be ſhewn that Amendment was ever 
made after the Cauſe heard, and this Matter had been before denied on a 
Petition and on a Motion. 2 W ms's Rep. 425. 427. Mich. 1727. Gainſ- 
borough (Counteſs) v. Gifford... 7 0 | 1 


1 


(F. b) Relief without a Bill, or not pray d. 
. A Decree was made without a Bill. Toth, 12g. cites Mich. 9 Jac 


Bull v. Huddleton. 
5 | l 2. A 
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t | *s 
2. A Legacy was 1 after a great Length of Time, to be 
a 


id; and a perpetual Injunction was decreed againſt a Bond given 
about 30 Years ſince relating thereto, and a former Decree was di/- 
charged, tho inrolled, and tho* no Relief was particularly pray'd 
Ante that Decree. 2 Vern. 23. pl. 14. Paſch. 168). F otherby v. 

rtridge. | 

'y The Defendant, in this Cafe, being adviſed he had paid one Nai- 
lor, who was his Solicitor in this Cauſe, more Money than could be due 
% him, obtained an Order to have his Bills referred and tax'd, which 
was done ; and upon the Taxation he was reported to be over-paid 60 /. 
thereupon he moved tha Court for a Ne exeas Regnum againſt Nailor, on 
Affidavit that he was going beyond Sea with my Lord Cornbury, the 
Governor of Jamaica, and the Writ was granted by the Maſter of the 
Rolls, in the Abſence of my Ld. Keeper, tho* there was 20 Bill in 
Court whereon to ground this Writ. Ch. Prec. 171. Mich. thor. Loyd v. 


Cardy. 
For more of Chancery in General, See Charge, Charitable Ules, 


Common, Conditions, Contribution, Topphold, Deviles, 
and other Proper Titles throughout this Work. 


O ; Fol. 388. 
Charg : LEVRI 


<4 © 8 2 _— — * * * n 
— 


(A) In what Caſes a Charge made by one ſhall bind see Tit Rea 


(D.2) and 
another. Tit. Remit- 
ter (K) 


1. IF a Pan deviſes Lands to J. S. and his Heirs, upon Condition Cro J. 427. 
that he ſhall grant a Rent-Charge in Fee to J. D. the Remainder Lag Dutton 
of the Land to W. N. in Tail, and J. S. grants the Rent accordingly, s CG. 
and dies without Iſſue, this Charge hall bind this Remainder, be⸗ judged, but 
cauſe it was not granted merely out of the Eftate of the Tenant tn vere ir . 
Tau, but allo partly by Force of an Authority of the Deviſor, for „ 6 
it was the Will of the Oeviſor who had Power to charge it; and Heir, of his 
was made in reſervation of the Eſtate of him in Remain- Body, then 
der, for if he had not granted it the Condition had been broke ; and mo nana 
lome ſaid, that here the Donee had a Fee by Force of the Devile in do ch. 
until the Rent granted by Force of the firſt Words, and atter a gia J. D. 
Tail. Mich. 15 Jac. B. R. between Dutton and Inghaw adjudged, and the” 


per totam Curtam, which Jntratur . 15 Jac. Rot. 204. — of his 


— 
| 1 131, Gouldwell's Caſe, S. C. it was agreed per Cur. that the Grantee was in by the Deviſor, 


not by the Tenant in Tail. 


2. Soft had been in this Caſe, if the Remainder in Tail had been Cro. J. 427. 
limited to him to whom the Rent ought to have been granted; for tho' 425: pl. 2. 


he Deviſor appoints that it ſhould remain to the ſame Perſon to Parra 


he appoints the Rent to be granted. yet it cannot appear that s. C. a. 
vis Intent was, that the Rent ſhould not longer than during the judged ac- 
g 5 - 


— — — — - _— 2. . 
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Charge. 
cordingſy Contiuuance of the firſt Eſtate Tail, becauſe the Rent is a Fer. 
Poph. 131. and ſhall go to his collateral Heirs, when Heirs of his Body fall 
Caſe, 8. C. and lo more large than the Eſtate of the Land. Mich. 15 Jac, B. 
ſays, asto R. between Purron and Ingham adjudged, per totam Curiam, Its: 
the ſecond ter Croke, who ſeemed e contra, becaule of the Intent of the Dy, 
Fein that yiſor aforeſatd, which Jntratur D. 15 Jac. Rot 204. 


this Rent 
being to be granted to him in Remainder, the Intent of the Deviſor is thereby explained, that he ſhall 


have the Rent only till ſuch time as the Remainder comes into Poſſeſſion, for that now the Rent ſhall 
be drown'd in the Land by the Unity of Poſſeſſion. 


3. So if a Man deviſes Lands to * S. in Tail, upon Condition 
that he ſhall grant a Rent in Fee to W. S. the Remainder of the Land 


to a Stranger, and the Deviſee grants the Rent accordingly, and dies 
without Iſſue, this will bind the Remainder for the Cauſe atoreſaid, 
Mich. 15 Jac. B. N. between Dutton and Ing ham, per Curiam. 
Cro. J. 42, 4. So if the Rent dught to be granted to the ſame Perſon to whom 
— * the Remainder is limited, pet the Remainder ke ought to hold 
1 Sran lt Charged after the Death of Tenant in Tail. M. 15 Jac. B. B. 
F 
of the Rent between Dutton and Ingham, per Cutiam, for the Cauſe aforeſaid, 


in Fee iſſu- 
ing out of all the Eſtate, and not out of the Eſtate Tail only, and being guided by the Directions of 
the Will, it ſhall take according to the Limitation thereof, and charge all the Inheritance. Poph. 
131. Gouldwell's Caſe, S. C. — + faid, that the Intent of the Deviſor ſeemed to him to be, 
that inaſmuch as the Land is limited in Tail, and the Rent in Fee, that by this the Grantee ſhould 
have Power to grant or diſpoſe of the Rent in what Manner he would ; but if the Land had been in 
Fee, he ſhould have conſtrued his Intent to have been, that the Grantee ſhould have the Rent only 
until the Remainder fall; to which Doderidge agreed, and ſaid, that this in the Caſe of a Will, and 
this Conſtruction ſtands with the Intent of the Deviſor, and likewiſe with the Statute, which ſays, 


Quad voluntas Donatoris eſt obſervanda. 


— 


* 
5. C cited 5. If a Man ſeiſed in Fee ſuffers a Recovery to the Uſe of the Reco- 
Arg. 4 — verors, until they have made a Leaſe for certain Years, and after to the 
1 fork Uſe ot himſelf, if the Recoverors leaſe for Years accordingly, he that 
238. pl. 17. hath the Uſe after ſhall never avold it; for he comes under the 
§. C. Leaſe. * Dyer, 12 Eliz. 290. 61. by all the Juſtices. Co. 2. Beck: 
with 57. b. Mich. 15 Jac. B. N. between Dutton and Ing bam it was 

ſo agreed, per totam Curiam. 


Cro. E. 216. 6. Tf the Baron be ſeiſed of Lands in Fee in right of his Feme, 
pl. 14. Hill. and thereof makes a Leaſe for Years, and after he and his Wife levy 


85 7 a Fine Come ceo C, to J. S. in Fee, and after the Baron dies, the Co- 


A niſee ſhall hold the Land diſcharged of the Leaſe, for the Leale was 

Fol. 389. void by the Death of the Baron, for the Baron joined (*) but for 
A Conformity and Neceſſity, for all the Eſtate paſſed from the Feme, 
ſcems to bs D. 33 Eliz. B. R. adjudged, quod vide cited Co, 1. Bredon 76. 
6G SAY. Co, 2. Cromwell 77. b. Mich. 32, 33 Eliz. B. N. 

| 

—— 247. pl. 332. S. C. & S. P. held clearly by the whole Court. 4 Le. 15. pl. 
54.8. C. Wray Ch. I. held accordingly, and but Gawdy J. e contra, S. C. cited Arg. 3 Bull. 


273. See Tit. Fine (S. 2) pl. 5. and the Notes there. 


$.P.held a- . So if the Baron, ſeiſed in Fee in the Right of the Feme, ac. 
. 9 fter 

mor, knowledges a Statute, or grants a Rent out of the Land, and a 

2 H 5. he and his wite join in a Fine Come ceo 2c. to J S. in Fee, and 

Thomas, After the Baron dies, J. S. ſhall hold the Land diſcharged of th 

Cro.E 216. Rent, and Statute for the Cauſe aforeſaid, Co, 2. Crom 

pl. 14. Hill. 59. b. ſaid to have been adjudged in B. 


33 Eliz F ; 2 , | 3 
B R. and they cired it as reſolved in the Lord Mount joy's Caſe, 24 Eliz. that the Recognizabe 


of the Baron ſhall not bind rhe Conuſee of a Fine, and the aſee is in by the Feme, and the ou 


joins only for Conformity.— 3 Le. 254. Mich. 32. Eliz. C. B. cires Ld. Mountjoy's Caſe, thus, yiz, L. 


I. took to Wife an Inheritrix, by whom he had Iſſue, and ſo was iatitled to be Tenant by the * 


N Charge. 45 2 


fy, He acknowledged a Statute, and afterwards he and his Wife levied a Fine and died ; now the 


* ſhall hold the Land diſcharged of the Statute ; for after the Death of the Husband the Co- 
nuſee is in by the Wife only, and fo is in paramount the Charge. 


g. But if the Baron and Feme are Jointenants in Fee, or in Tail, 
upon a Conveyance to them made during Coverture, and the Baron 
acknowledges a Statute, and after he and his Wife levy a Fine 
Come ceo #c. to J. S. and ſuffer a Recovery to him, and after 
the Baron dies, yet J. S. ſhall hold it charged with the Statute ; 
for he comes in as well of the Eſtate of the Baron as of the Feme, for 
the whole, for there are no Poieties between them. 
9. [But] if Baron and Feme are Jointenants in Fee, upon a Con- 
veyance to them made before Marriage, ant the Baron acknowledges 
a Statute, or grants a Rent out of the Lands, or teaſes the Land 
to another, and after he and his Wife levy a Fine Come ceo cc. to 
J. S. and after the Baron dies, it ſeems that J. S. ſhall hold one 
Moiety diſcharged, and the other Moiety charged with the ſaid 
Charges ; for it ſeems the Moiety of the Feme ts diſcharged by 
the Death of the Baron, for it ſeems the Baron had no Power 
to charge the Motety ot the Feme but during her Life, 
10. In Aſſiſe the Cafe was, that Tenant in Tail granted a Rent-charge, 
and died ; the Iſſue entered, and infeoffed NM. and re-took Eſtate, and yet it 
was awarded that the Charge was determined ; becaufe by the Entry 
of the Heir all was extinct. Br. Charge, pl. 20. cires 14 Aſſ. 3. 
11. If Tenant by Elegit takes Confirmation for Term of his Life of the 
making of the Tenant of the Franktenement, by this he is in by the Tenant 
of the Franktenement, and not in the Poſt by the Law, as he was before; 
and then, if the Tenant of the Franktenement had charged the Land Meſue 
between the Execution made by the Exigent, and the Confirmation made, 
he ſhall hold charged where he was diſcharged before ; Quod Nota. Br. 
Extinguiſhmenr, pl. 30. cites 31 Afl. 13. | 
12. If there are rwo Jointenants, and the one grants a Rent-charge, 
the Grantee may diſtrein the Beaſts of the Grantor upon the Land, bur 
not the Beaſts of the other, Br. Charge, pl. 39. cites 11 H. 6. 35. 
13. A. Tenant in Tail. Remainder 1 B. in Fee. B. grants a Rent- 1 Rep. 128. 
charge out of the Lands to J. S. and after wards A. makes a Feoff ment in 3. (b) cites 
Fee to V. R. and dies without Iſſue, yet the Poſſeſſion of the Feoſſfee, (ſo he nn 
long as the Feoffment remains in Force) ſhall not be charged with the * * 
Rent, becauſe he is in of the Poſſeſſion given him by the Tenant in 
Tail, which was not ſubjeEt to the Payment of the Rent. 1 Rep. 62. 
a, (d) Paſch. 23 Eliz. C. B. in Capel's Caſe, alias, Hunt v. Gately. 
14. If Tenant for Life be, the Remainder over in Fee, and Tenant for 
Life grants a Rent- charge, and afterwards ceaſeth, whereupon the 
Lord recovers in a Ceſſavit, he ſhall hold the Land charged. Arg. 3 Le. 
255. pl. 339. Mich. 1 Eliz. C. B. in the Serjeant's Caſe. 
8 . Tenant in Tail. Remainder to B. in Tail. B. charges the Land 1 Rep. 61. b. 
with a Rent or Leaſe, and then A. ſuffers a Common Recovery and dies 8 12 Caſe, 
without Tſue. The Recoveror ſhall not be charged with this Leaſe or 2-4 
Rent ; becauſe the Poſſeſſion and the new Eſtate of the Recoveror, __ 
Which he has gained from A. the Tenant in Tail, is ſubje& to the 154 pl. 298. 
Charges and Leaſes of the Recoveror, and cannot be ſubje& to the 8 2 ad- 
es and Charges of B. in Remainder alſo Simul & Semel. 1 f, 5 we 
127. b. 128. a. cites it as adjudged by all the Judges of England. Mich. after Con- 
34 & 35 Eliz. in Caſe of Hunt v. Gately. ference with 


| all the 
udges of England. 4 Le. 150. pl. 263. 8 C argued ; ſed Adjornatur.—— And. 282. pl. 290. 
| C. adjudged Goldsb. 5. pl. 11. S. a adjudged. —— Jenk, 250. pl. 41.8, C.. C. cited 


# Rep. 52, b.. C. cited 2 Roll Rep. 221, 


16. A. 


© 
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2 And 66. 
l. 48. 8. C. 
ut S. P. 

does not ap- 


pear. 


not be liable to the Bond of Sir Geo. Cary, as Atlers by Deſcent, * 


16. A. Tenant in Tail for Life. Remainder to B. in Tail. Remainder 
to C. in Tail. A. & B. join in a Fine Come ceo &c. to J. S. who renders 4 
Rent of 40 J. a Near to A. atterwards B. dies without Iſſue, whereupon C. 
enters. A. diſtraius for the Rent, and adjudged that he well may, for 
that the Rent remains after the Death of B. without Iſſue, ſo long ag 
A. the Tenant for Life ſhall live. 1 Rep. 76. a. Mich. 39 & 40 Eliz. 
Gardiner v. Bredon. | 
17. Dr. Cary being ſeiſed in Fee, makes a Settlement to the Uſe of hin. 
ſelf for Life, Remainder to Sir Geo. Cary for Life, Remainder to the Tryſ. 
tees to preſerve contingent Remaingers, Remainder to the firft and every 
other Son of Sir Geo. Cary in Tail Male, Remainder to Wm. Cary for Life, 
with like Remainders to his fir/t and every other Son in Tail Male, Re- 
mainder to Mich. Cary for Life, Remainder to his fir/t and every other Son 
in Tail Male, Remainder 7o Dr. Cary in Fee. Dr. Cary dies, and 
on his Death, the Remainder to Sir Geo. Cary comes into Poſſeſſion, and 
the Remainder in Fee deſcended on Sir Geo, Cary. Sir Geo. Cary 
being ſeiſed of an Eſtate for Life, with Remainder to his firſt and other 
Sons in Tail Male, with the like Remainders to Wm. Cary, and Nich. 
Cary, and being alſo ſeiſed of the Reverſion in Fee which deſcended to 
him as Heir to Dr. Cary, confeſſes a Fudgment and afterwards dies, and 
then the Eſtate limited to Vin. Cary takes Effect, and the Reverſjon in fee de- 
ſcends to him; He had two Sons; they die; and ſo the Reverſion in Fee comes 
into Poſſeſſion. And now the Queſtion is, whether this Reverſion 
when it came into Poſſeſſion, was liable to the Judgment confeſſed by 
Sir Geo. Cary. And Ld. Chancellor ſaid, I am of Opinion that it 
was liable to ſuch Judgment, becauſe it was the Eſtate of Inheritance of 
Sir Geo. Cary, and as it was fo ſubject to the intermediate Eſtates for 
Lite, it was in him liable to be granted or charged, or incumbred by 
him as he thought fit; and as he might have granted or charged this Re. 
verſion, ſo might he have granted a Leaſe tor 1000 Years our of ir it he 
had pleaſed, and which would have taken Effect out of the Reverſion in 
Fee; and it it had come to Wm. Cary, he could not have claimed ſuch 
Reverſion, bur ſubſequent to that Leaſe ; and as he might have done 
ſo, in like Manner might he have charged it by Judgment or Sta- 
tute. The Point that was in the Caſe of Rellow & Rownen, in 3 
Mod. does not ſeem applicable to this Caſe, for that was on an Action 
on a Bond by the Father againſt the 2d Son as Heir to the Father; for 
in that Action the 2d Son was charged as immediate Heir to the Father, 
and in this Caſe it appeared that the Father had ſettled Land on himſelt 
for Lite, Remainder to his firſt Son in Tail, Remainder to himſell in 
Fee. The Father dies, the Eſtate comes to the firſt Son, who dies 
leaving a Son, and then the Son dies, and on his Death the Land de- 
ſcended to the ad Son as Heir to the Father. In this Caſe it was 
not doubred but that this Eſtate was the Eftate of the Father, and liable 
to the Debt; but the Queſtion was, if the Plaintiff in that Action had well 
charged the Defendant as immediate Heir to his Father, and whether 
he ought not to have charged him as Heir to the Nephew, and have 
ſhewn his Pedigree for that Purpoſe. Mr. Iuſtice Giles Eyre, held 
that he was not well 2 but the other 3 Juſtices held that he 
Was. But Mr. Juſtice Giles Eyre in that Caſe ſaid, that it was not 
doubted but that the Reverſion in Fee, which took Place in the 2d Son, 
was veſted in the firſt Son, and that the firſt Son might have charged it 
with Statute, Judgment or Recognizance ; which was not denied by 
the other Juſtices. © So that it could not be doubred, but that if he 


bad made a Leaſe for Years out of the Reverſion, and ſuch Reverſion 


had after come to the Brother, but that it muſt have been ſubject to that 
Leaſe. The Stating this proves the Difference, and that it Woul 


caule 


Charge. 


2 


e 


cauſe that cannot be where there is an intermediate Eſtate, but muſt be 
where the Heir takes as immediate Heir to the Anceſtor that entered 
into the Bond. Bur on Judgment you charge the Tertenant of the 
Eſtate that was in the Perſon that was the Conuſor of the Judgment, bur 
not ſo by his Bond, unleſs the Lands came as Aſſets by Deſcent to the 
very Heir of Sir Geo. Cary. This will not be liable to the Incon- 
yeniences as were by me at firſt apprehended; for if either of the Perſons 
that took an Eſtate Tail had ſuffered a Common Recovery, there would 
have ben an End of the Reverſion in Fee. Where there is a Tenant 
in Tail wich Reverſion to him in Fee, and this Reverſion deſcends to 
the Defendants, they muſt take it liable to the Judgment, or Statute, 
or Recognizance of any of their Anceſtors, in whom the Eſtate at any 
Time was; and therefore I am of Opinion that this Reverſion is liable 
to the Judgment. As to a Fine that was mentioned, as it is not pro- 
duced before me, I cannot give any Determination upon it, but it ſeems 
to operate no otherwiſe than as a Grant of the Reverſion, which being 
ſubſequent to the Lien that was on it by this Judgment, and the Plain- 
tils filing their Bill in 1926. which was but 2 Years after ſuch Fine, 
the ſame is no Bar to the Plaintiffs. MS. Rep. Dec. 1746. Giffard v. 


| Barber. 


—— ——— 
* — 


(B) Charge. What is a Charge on Land; and on 
what Land. 


1. IF a Man charges his Manor of R. and after a Tenancy, that is held 

of the Manor, eſcheats, now this is Parcel of the Manor, and yet 

ſhall not be charged, for it was not Parcel at the Time of the Grant, 

but then the Services thereof were Parcel of the Manor. Br. Charge, 
L. 50. cites 22 Aſſ. 10. | 

2. A. deviſed Lands for Payment of Debts and Legacies, and gave Lega- 
cies to 3 younger Children, and makes his Wife Executrix without more 
Words, but deviſed that his 3 Children ſhould releaſe to his Executrix all ſuch 
Attions and Demands of his perſonal Eftate. The perfonal Eſtate ſhall be 
firſt applied in Aid of the Heir. Chan, Caſes, 296. Hill. 28 & 29 Car. 

2. Pain's Caſe. 

3. A. having begun to build a Houſe, made his Will ſoon after the Sta- 2 Chan. 
fute of Frauds, and thereby deviſed Lands for raiſing younger Children's Caſes, 125? 
Portions and Payment of his Debts, and appointed 400 J. to be laid out in S. C. but 
1 bis 3 The Will was not atteſted as that Af required for Ech m. * 
b. ing Lands, ſo that the younger Children could take no Benefit of the ported. 

viſe, notwithſtanding which, the Son and Heir of A. inſiſted on 
having the 400 1. out of the perſonal Eſtate ; but Ld. Chancellor de- 
creed that the perſonal 32 hall not be leſſened is pre] es of 2 
Children, to make good a Direſtion in the Father's Will for the Benefit of 
the eldeſt Son, when he at the ſame Time takes Advantage of a defective 
Execution of the Will, and defeats the Father's Intentions in Favour of 
3 au Children. Vern. 95. pl. 83. Mich. 1682, Husbands v. 

usdands. WE gh OED" | F 
4 A. covenanted or gave Bond to ſettle Land or Annuity out of Land of 

100 J. a Near, but bad no Land at the Time of the Settlement; an after 
Purchaſe ſhall be liable, and that 1 a voluntary Deviſee. 2 Vern. 

27, pl. 90. Paſch. 1689. Tooke v. Haſtings. 8 

. Bill to be relieved and indemnified againſt an Annuity of 100 l. 
per Ann. charged upon the Plaintiff's Jointure, and payable to the De- 
"Þ | 5 Z fendant 


Charge. 


tendant Oldfield for his Lite &c. upon this Caſe. Mr. Ramſden 
(the Plaintiffs late Husband) Og with the Plaintiff's Friends and 
Relations about a Marriage with the Plaintiff, did propoſe to ſettle cer- 
tain Lands in Jointure upon her; the Propoſals being laid before Coun. 
ſel in Order to draw a Settlement, it was objected upon looking into the 
Title, that the Lands propoſed to be ſettled in Fointure were ſubje to this 
Rent- charge of 100 J. per Ann. to the Defendant Oldfield for Life, and the 
Plaintiff's Counſel did inſiſt that Mr. Ramſden ought to give Security 
to indemnity the n from this Charge, and thereupon 
Mr. Ramſden did give a Bond to indemnity, but that not being thought 
a ſufficient Security, he offered to get the Defendant Appleyard (a Man 
of a conſiderable Fate ) to be bound with him for a Security ; and upon 
his Application to Mr. Appleyard who was his Friend and Kinſman, Mr. 
Appleyard by Letter directed to Mr. Ramſden, writes thus (viz. ) That he 
is willing to be bound with him, viz. Mr. Ramſden, to indemnify the 
Lady's Fointure from the ſaid Annuity, and doth by this his Letter oblige 
himſelf ſo to do. This Letter being produced to the Plaintiff's Counitl 
he was ſatisfied with it, and thereupon the Settlement was made, and 
the Marriage took Effect, and there was a Bond drawn purſuant to this 
Agreement, which was executed by Mr. Ramſden, but never executed by 
Mr. Appleyard. Mr. Ramſden died inſolvent in 1717. and Mr. Old- 
field's Annuity being ſecured by Demiſe and Re-demiſe of Part of the 
2 Lands, brought an Ejectment againſt the Plaintiff to recover 
is Rent- charge, and thereupon the Plaintiff brings her Bill in this 
Court againſt the Executors of her Husband, and again/# the Executors 
of Mr. „ and alſo againſt his Heir at Law, to whom he deviſed 
all his real Eftate ſulject to the Payment of his Debts. The principal 
Point in this Caſe was, if the Heir at Law and Deviſee ſubject to the 
Payment of Debts of Mr. Appleyard, ſhould be liable to indemnity 
the Plaintiff's Jointure from this Rent-charge, by Force and Virtue of 
this Letter ro Mr. Ramſden, without having executed the Bond to indem- 
nify, Mr. Ramſden the Plaintiff” s Husband dying Tnſolvent, and the Ex- 
cutors of Mr. Appleyard having no Aſſets. The Detendant's Counſel 
inſiſted that the Heir at Law of Mr. Ramſden, as well as his Executors, 
ought to have been made a Party to this Suit; for if he had Aſſets by 
Deſcent, he would be liable to ſatisfy the Whole, Mr. Appleyard be- 
ing only a Surety, (ſuppoſing his Heir to be bound by this Letter) ought 
not to be charged.. 2dly, That Mr. Appleyard had no Conſidera- 
tion for indemnifying the Plaintiffs Jointure from Incumbrances, and 
therefore Nudum Padtum, and not binding. zdly, That this Pro- 
miſe of Mr. Appleyard was in its Nature barely Executory, and Parties 
concerned in Intereſt ought to have come into this Court tor a ſpecifick 
Performance of this Agreement in his Life- time, and during Mr. Ramſ- 
den's Life-time, and then Mr. Appleyard might have made himſelf fat: 
by taking a collateral Security. grhly, That this Letter cannot 
bind his Heir at Law and Deviſee. Per Parker C. it is not fo 
much as ſuggeſted in all the Pleading in this Cauſe, that Mr. Ramiden 
left Aſſets real or perſonal to fave the Defendant harmleſs from this 
Reat-charge, and the Exception of Want of proper Parties, ought to 
have been made before the Caufe was at Hearing, if the Defendants 
would take. Advantage of 15 and therefore over- ruled the Exception. 
2adly, That there was a fufficient Conſideration for this Promiſe of 
Undertaking of Mr. Appleyard, viz. the Marriage, and ſuch a Conſide- 
ration is good at Law; for though no Profit accrues to the Promiſor, yet 
the other Party, without this Promiſe, would be ſubje& and liable to 2 
Loſs or Damage, and that is a ſufficient Conſideration to ſupport an A- 
| —_ ar Common Law, zaͤly, That this Promiſe of Mr. Apple- 
yar 


is direct and poſitive in the preſent Tenſe ( viz, ) and I do by = 


* 


err Cn, 
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| farther Security, dying inteſtate and leaving younger Children unprovided 


2 Charge. . 


2 * — 


my Letter oblige myſelt ſo to do; and though this Letter was directed 

ſent to Mr. Ramſden, yet it was writ with an Intent to be ſhewn 
to the Plaintiff's Counſel, to ſatisfy him that the Lady's 1 ſhould 
he indemnified from the Renr-charge, and it ſeems it did fo, for imme- 
diately thereupon the Jointure was accepted, and the Match was made, 
which very likely would not have gone on without it. zthly, 70 
this Letter of Mr. Appleyards would not bind his Heir at Law, it not be- 
ing in the Nature of a Debt by Specialty, but by ſimple Contract only, 
and the Heir not named in it, get it wil] bind him as Heviſee of the real 
Eftate fulject to the Payments of Debts ; tor thereby the Lands are liable 
to the Payment of all Debts whatſoever. And decreed an Account to 
de taken of what is due to the Detendant Oldfield for the Arrears of his 
Annuity, to be paid by a Day to be appointed by the Maſter, otherwiſe 
the Injunction in this Cauſe to be diſſolved. That the Plaintiff be re- 
imburſed, what ſhe ſhall ſo pay, by the Defendant, the Deviſee of Mr. 
Appleyard; who is to give ſuch Security as the Maſter ſhall 1 0 to 
indemoify che Plaintiff from all future Payments; Per Parker C. MS. 
Rep. Mich. 7 Geo. Ramſden v. Oldfield & Appleyard & al'. 
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(C) Charge. Where on the Perſonal Eſtate. 


. Hough Debts and Legacies are charged on Lands, yet the perſo- Chan. c 
| nal Eſtate muſt come in Aid, unleſs there is an oy & Clauſe 17 86. W. 
Exemption in the Will. Fin. R. 342. Hill. 30 Car. 2. — Ld. Grey 
v. Lady Grey & al. 
2. Uncle on Marriage of his Niece, agrees by Deed-Poll to permit his 
Elate to deſcend to her, and that he ſhould charge the or with 500 l. and 
#0 more. The Uncle dies, and charges it with 2000 I. and deviſed away 
all his perſonal Eſtate to his Executors. Decreed the Agreement to be per- 


formed, and that the perſonal Eſtate ought to come in Aid of the ſaid 


_ Fin. R. 405. Hill. 31 Car. 2. Otway v. Braithwaite & 
3. Where a real and perſonal Eſtate are both ſuliject to Payment of Debts, 
if the perſonal Eſtate is ſufficient, there ought to be no further Account 
of the real Eſtate. But if the real Eſtate be expreſr'y charged with the 
Payment of Debts, then ſo long as it remains Subject, it will draw both 
Eſtates to an Account at any Time, becauſe the perſonal Eftate ought in 
the very Nature of the Thing, to go in Eſtate of the real Eſtate, and 
therefore the Statute of Limitations cannot interpoſe, or be any Bar to an 
Account thereof; decreed per Cur. Fin. R. 458. Trin. 32 Car. 2. 
Davis & al. v. Dee & al. 

4 A. deviſes Lands to B. for Payments of his Debts, and deviſes to C. 
ther Lands which were in Mortgage, and all his perſonal Eſtate. Decreed 
that B. muſt take the Mortgaged Lands Cum Onere, and that the perſo- 
nal Eſtate, though deviſed to him, muſt be ſubject to the Debts, not with- 
ſtanding Lands were deviſed for Payment ot Debts. 2 Vern. 183. pl. 


I6s. Mich, 1690. Lovel v. Lancaſter. 


5. When the perſonal Eſtate is deviſed away, it ſhall not be applied in gut where = 
ration of the real Eſtate, an 3 the Heir and Mortgagee the Devi/ce 
thould agree to charge the Debt on the perſonal Eſtate, yet the b is made Ext- 
e 


fhoald be reimburſed out of the Real; Arg. But whether in of a 2 — + any 


Mortgagor with Covenant to pay the Money, and a Recognizance as $04. pl. 291. 
ich. 1693. 
for 5 Cutler mt ? 


| = — W | a 


Coxeter. — for, the Mortgagee ſhall be let ſweep all the perſonal Eſtate, by ſie 

SIS I ſon of his Covenant and Recognizance, and leave the 1 Chilaren 

f 506 French deſtitute, Curia adviſare vult. 2 Vern. 309. pl. 300. Hill. 1693. Mill r. 

v. Chiche- Darrell. 

ſter.— 

The ſame Difference is taken between a Gift of the perſonal Eſtate to the Deviſee, or to a Stranger u hö 

is not Executor. G. Equ. R. 72. Mich. 9 Ann. Hall v. Brooker. | 

II was by Ld. C. Macclesfield denied to be a Rule, that in all Caſes the perſonal Eſtate is applicable 
in Caſe of the Real; for he ſaid that it ſhall not be ſo applied, if thereby the Payment of any Legacy 

will be prevented, much leſs where it will deprive the Widow of her Paraphernalia. Mich. 1721, 


Was's Rep. 130, 731. Tipping v. Tipping. 2 Chan. Caſes, 4. Anon. 


6. A. ſeiſed of Land in Fee, covenants to pay 10007. to build a Hive 
thereon ; after it was begun, and before it was finiſhed A. dies Inteſtate. 
The Adminiſter of A. may be compelled ſpecifically to pertorm this 
Agreement; and decreed accordingly. 2 Vern. 322. pl. 3 10. Mich. 
1694. Holt v. Holt. 
f A Will is made of Lands and Legacies charged, and the Will 
Y_ 429» duly executed; afterwards he makes a Scrivener take Directions to pre- 
v6? 3-4 Pare a Draught of Inſtructions for another Will, which the Scrivener 
5 an Origi- did, which Teſtator read, re and fer his Hand to; Par Cowper 
nal Caſe, C. ſuch Legatees of the Perſonalties in the firſt Will, as are left out in 
— ow the ſecond, mult loſe their Legacies, but for thoſe that had Lepacies by 
—— firſ# Will chargeable on the real Eftate, if the ſame Legacies were de- 
viſed to them by the 24 Vill, they ſhall ſtill continue charged on the 
real Eſtate, and be raiſed out of it; and ſo whether their Legacies were 
increaſed or deminiſhed. Bur for other new abſolute perſonal Legacies 
deviſed by the 2d, they ſhould be charged only on the perſonal Eſtate, 
and ſhould have the Preferance to be firſt paid out of the perſonal Eſtate, 
before the other Legacies in the firſt Will upon the real Eſtate. 3 Chan, 
R. 159. Hill 6 Ann. Hyde v. Hyde. | 
8. It was agreed by the Court and all the Bar, that the Caſes where- 
in the Perſonal Eſtate has ever been applied in Eaſe and Exoneration of 
the Real Eſtate, are only where there was xo expreſs Exemption of the 
Perſonal Eftate ; for if a Deviſe be of ſuch Lands to be fold for the Pay- 
ment of Debts and Legacies, and then ſays, I will that my Perſonal 
Eſtate ſhall not ſtand charged or be liable thereunto; or if the Deviſe 
for Sale of Lands for the Payment of Debts is general, and he after de- 
viſes all the Reſt and Reſidue of his Sod Eſtate, having already 
made Proviſion for the Payment of my Debts and Legacies out of my 
Real Eſtate, Or out of ſuch particular Lands &c. or ich like Clauſes ; 
in ſuch Caſes the Real Eſtate fo ſubjected ſhall not be exonerated by the 
Perſonal ; and cited the Caſe of Lady Gainsborough, and of one Bar- 
wap, and ſeveral others. Gilb. Equ. Rep. 13, 74. Mich. 9 Ann. in 
Caſe of Hall v. Brooker. | 
Chan. Prec. 9. A 3 in Fee for zoo l. redeemable at Michaelmas 17 10, or 
423. 8. C at any other Michaelmas on fix Months Notice, and 0 Covenant to pay 
2 Vern vor. the Money. The Mortgagor continued in Poſſeſſion, paid the Intereſt, 
that the Per- and by Will deviſed his Perſonal Eſtate to his Wife and Daughter. Per 
ſonal Eſtate Ld. Chancellor, the Perſonal Eftate deviſed is not liable; here is no Co- 
deviſed is venant either expreſs'd or imply d. 2 Vern, 701. Mich, 1715. Howell 
not liable. . | 
——— v. Price. 


Wrms's Rep. „ | 

291. 294. S. C. re ports that the Cauſe coming on again, on the Equity reſerved after the Trial of an 
Iſſue that had been directed by the Court, the Ld. Chancellor ſeemed ſtrongly of Opinion, that the 
Perſonal Eftate ſhould be applied in Eaſe and Exoneration of the Real Eftate; iſt, becauſe the Fa- 
ther's Will ſaid that bis Executors ſhould by bis Perſonal Eſtate pay and levy his Debts; and if (tho' the 
Will were ſilent) on the Teſtator's dying indebted, the Perſonal Eftate ought to be applied to pay the 
Debts in Eaſe of the Real, a Fortiorti it muſt be ſo, when the Will was expreſs all the Debrs ſhall 
be paid thereout. 2dly, this 300 l. was a Debt; for ſo is all Money borrow'd. Indeed it was a 

of a ſpecial Nature, and for which there was a particular Remedy, not by Mutuatus at Law, nor 800 
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3 
zn in Equity, but by Ej t to recover the Poſſeſſion on Default of Payment. 2dly, if the Mort- 
— — od in Poſſeſſion it would not have made it leſs a Debt, ſince the Oe ould thereby 
ye had his Remedy in his own Hands. ꝗthly, it was ſuch a Debt as the Mortgagor took great care 
that he, his Heirs or Aſſigns might at any Time have Liberty to pay off. . the running on of In- 
iereſt, and its carrying Intereſt, ee its being a Debt; and the Proviſo ſaying that if the Mort agor, 
his Heirs or Aſſigns ſhould pay t 


5300 l. and the Rent; or Arrear of Rent &c. in this Caſe by the Word 
rtgagor come to redeem, he ſhould £ 
upon the Whole, his Lordſhip thought it a ftron Caſe in Favour of the Heir, and decreed according- 


(Rent) was to be underſtood the Intereſt or Profit of the Money, and what the Money yielded. Laſt- 
ly, be ſaid it plainly appeared from hence to be a Debt, viz. That in caſe a Mortgagee died, and the 
Mo | N ay the Money to the Executor, and not to the Heir of the 

ec, tho it was a Mortgage in Fee; it bein Money ſecured by and due on Land; wherefore, 
h. Gilb. Equ. Rep. 106. S. C. in totidem Verbis with Chan. Prec. 


10. A. by his Will directed that his Debts, Legacies, and Fanerals ſhonld There is 
be paid out of the Rents of his Real Eftate, and his Executor to receive * expreſs 
the Rents till B. came of the Age of 25, and then to pay the Surplus to — 3 
B. and gives ſome Legacies, and then gives the Reſidue of his Perſonal Perſonal 
Eftate to B. B. dies an Infant. Per Cowper C. if in the Caſe the Re- Z/ate, and 
due of che Perſonal Eſtate unbequeath'd had been deviſed to 4 Stranger, *** has al- 
or to a 3d Perſon, he ſhould have had it free and exempt from Payment — 1 4 — 
of Debt; but the Deviſee of the Surplus of the Land and of the Perſonal tion in this 
Eſtate being one and the ſame Perſon, on Conſideration of the whole Will, Court; per 
be thought the Surplus of the Perſonal Eftate was not intended to be de- Ld. Cow- 


viſed to B. free and exempt from Payment of Debts. 2 Vern. 740. pl. r. Chan, 
6% Hill. 1116. Doleman v. Smith. 740, Pl. Prec. 458. 


1 Chan. Prec. 
406. 8. C reports that A. gave the Reſadue of bis Perſonal Eftat# (befors unbequiath'd) to B. ſo that if 
the Perſonal Eftate had been deviſed to a Stranger, Ld. Cowper held it might have had another Conſi- 
deration from the Meaning of the Words (before unbequeath' d); but here be thought it could not.— 
Gilb. Equ. Rep: 128. S. C in totidem Verbis. 


# Gilb. Equ. Rep Ja. Mich. 9 Ann. in Canc. Hall v. Brooker, S. P. 


S. C.— 


1. The Real Eſtate is expreſsly charged with the Payment of Debts, and 
the Perſonal” Eſtate is given to the Execuror. Adjudged that the Executor 
takes not the Perſonal. Eſtate to his own Uſe, but as Executor; and then 
it ſhall be applied to diſcharge the Real Eſtate in Favour of the Heir at 
Law. - Pengelly faid that if r heſe Words (to ber own Uſe) or the like had 
lam added, it might give ſome Cauſe of Doubt, but little Streſs was laid 
on the Manner of creating her Executrix. The Decree was directed to 
be of the Surplus of the Perſonal Eſtate after the Legacies paid. Gibb. 
41, 42. Hill. 2 Geo. 2. in the Exchequer. Lucey v. Bromley. 

12, A. ſeiſed in Fee wakes a Mortgage, and then deviſes the Lands to 
J and gives ſeveral Money-Legacies to C. D. Cc. and wills that all his 
Debts ſhall be paid-out of his Perſonal Eftate ; and if that be not ſufficient, 
then the Legatees to abate in Proportion. The 5 — was, whether the 
Mortgage thould be paid out of the Perſonal Eſtate, fo as to diſappoint 
the Legatees, there not being ſufficient to pay both &c. Per Maſter of i 
the Rolls, it is a Rule in this Court that a Hæres Factus, as well as Na- 
tus, ſhall have Aid of the Perſonal Eſtate, but not to diſappoint Lega- 
tees; and therefore if the Heir or Deviſee does exhauſt the Perſonal 
flare, as they may at Law, this Court will turn the Legatees upon 
the Land &c. - Bus this Caſe turns upon the particular Wording of the 
Will; and tho* the Teſtator, willing his Debts ſhould be paid our of his 
Perſonal Eſtate, and if that falls ſhort, then the Legatees ſhould abate 
in Proportion, ſeems prima facie to import no more than the Law ſays, 
aud ſo are to be — phew as Surpluſage, yet it holds upon Conſidera- 
uon that theſe Words do really import more for if the Perſonal Eſtate 
was exhauſted by the Deviſee to pay the Mortgage, as it might be at 
Law, then 4 Law of this Court, which is as much the Law of the 
Land.as the Common Law, the * ſhould come upon * 

"=" Without 
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458 Charge. 
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S. C. cited 4. If a Man deviſes Lands for Payment of Debts, and makes an Execu- 


7 coy Per tor, and leaves a Perſonal Eitate, no Part of the Perſonal Eſtate ſhall go 
71 * Cafe to the Payment of Debts, becauſe, by making an Execuror, the Teſta-· 


of Wain- tor's Intent appears that the Executor ſhall have the Goods, becauſe the 


"OE 


wright v. 


Bendlowes. 4 Man diſpoſes Land for Payment of Debts, and dies inteftate, the Pet- 
i ch ſonal Eſtate is chargeable in the Adminiſtrator's Hands 2 che Payment 


Caſe the 
Perſonal 


Eſtate, tho* or more Money for the Land fold, and no Intent appears that the Ad- 


bequeath'd miniſtrator ſhall have any thing ; per Fountain Serj. and admitted as ret 


1 ſonable by the Maſter of the Rolls. Lev. 203. Hill. i8 & 19 Car. 2 


cutor, ſha 


de firſt ap- in Canc. Feltham v. the Executors of Harlſton. 
plied ; for Ky | | | | : 
| [93 takes it as Executor, and the Deviſe is ſuperfluous ; but if the ſame had been deviſed to 4 Strange 
who was not Executor, ſuch Stranger ſhould take it diſcharged: of Debts, or only to be in Aid of the 
Real Eftate. Gilb. Equ. Rep: J. 9 Ann, Hall v. Brooker. But in ſuch Caſe if any particular L.. 
gacy, as a Hogſe, or 500 l. in Money, or any 45 

cutor, ſuch particular „ not being caſt d 
| my ; but he mall be chargeable only in reſpect of the Surplus caſt upon him by the Lay. 


of | 


Agreed, G 


- 


a Defi 
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without any Abatement ; but here the Teſtator ſays they ſhould abate 
in Proportion, and conſequently to give them a Remedy upon the Land 
is to contradict the Will; wherefore the Debt apon the Aerigare is tobe 
computed among ſt the other Debts of the Teftator, and the Surplus only to he 
divided amongſt the Legatees &c. MS. Rep. Mich. 4 Geo. 2. in Canc. 
Reeves v. Herne. | 


a. lt 


(D) Charge: Where, on the Real Eſtate, 


1.N, TO Man can charge his Heir but as a Part of himſelf, and there. 
fore beginning with himſelf. Hob. 130. pl. 172. Trin. 12 [ac. 
| 1 ro the Di pal 7 Pate, I deviſe the ſe foll | 
2. As tot iſpoſal of n ate, I deviſe the ſame as follows; and then 
deviſes White Acre to B. bis 444 Son in Tail ſpecial, Remainder to hz 
3 other Sons in Tail Male ſucceſſively, and deviſes Copper-Mines Ec. t 
B. to be ſold to pay Debts, and then gives. to his Daughter 30 l. per Ann. 
till x2 Years old, and afterwards $501. per Ann. till Marriage, and gives 
her 1500 J. to be paid by B. within 3 Months after Marriage, and makes g. 
Executor, and dies. The Perſonal Eſtate fell ſhort. Cowper C. ordered 
Precedents to be ſearched, but thought the Lands not charged. Chan. 
Prec. 449. pl. 287. Mich. 1617; The Ld. Pawlet v. Parry. 

3. A. ſeiſed of Land in Fee deviſed ſeveral Legacies, and then deed 
Lands to B. and C. his Wife for Life, upon Condition that B. his Executors 
Aaminiſtrators, and Aſfigns ſhould pay all his Debts and Legacies ; and af 
ter the Death of B. and C. he deviſed the Inheritance to D. and the 
Heirs of his Body. B. C. and D. joined in Sale of the Lands to J. &. 
Twas urged that by the Limitation over to D. in Tail the Condition was 
deſtroy*d, and ſo the Purchaſor's Eſtate not liable in Law or Equity to 
the Debts or Legacies, tho? he had Notice. But per Cur. the Lands are 
liable in Equity, and ſo decreed againit the Purchaſor with Damages 
and Coſts, and he to take his Remedy over againſt C. (B. being dead) 
for the Profits received, and ſhe was decreed to pay the ſame to the 
Purchaſor, tor which Purpoſe he was to have the Benefit of this Decree, 
Nelf. Ch. Rep. 38. 12 Car. 1. Newell v. Ward & Brightmore. 
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Teſtator has made other Provifion for the Payment of his Debts; but if 


of Debts; for ſo the more Land will remain for the Benefit of the Heir, 
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rt only of the Perſonal Eſtate, be bequeath'd to an Exe 
n him by the Law only, ſhall not come in Aid in cat 


Equ. Rep.'713. in Caſe of Hall v. Brooker. © 75 
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3. My Debts and Legacies being firſt deducted, I deviſe all my Eſtate This a- 
Real and Perſonal to F. F. Per Finch C. This amounts to a Deviſe to Mounts to 


ſell for Payment of Debts. Vern. 45. pl. 45. Paſch. 1682. Newman 83 4 
Vi Johnſon. : for J. S. is 
not to have 


che Lands till after the Debts and Legacies are paid. Chan. Prec. 398. pl. 210. Paſch. 1715. Tomkins 
v. Tomkins. | ; 


6. A. deviſed his Debts to be paid out of his Real and 1 =r7o EJtate. 2 Chan. 
he Executors paid more than his Perſonal Eſtate. They ſhall be re- Ses 117. 


imburſed out ot the Real Eſtate. 2 Chan. Caſes 109. Trin. 34 Car. 2. 9 3 p. 

Anon. | in Caſe of 

Wes Culpepper 
v. Aſton. 


V One deviſed all his Lands to A. and the Heirs of his Body, Re- The Court | 


mainder over; and in another Part of the Will deviſed to A. all his Per- ſaid that this 
ſonal Eſtate, and makes him Executor, willing him to pay his Debts. Ca ms af- 
This is a Charge upon the Lands as well as upon the Perſonal Eftate to Pom proc: 


pay the Debrs. Vern. 411. pl. 386. Mich. 1686. Clowdſly v. Pelham, 2 Vern. 229. 


cited per Hutchins Commiſſ. N. Chan. Rep. 178. in the Caſe of Webb Paſch. r69r. 


v. Sutton; and diſtinguithes between a Deſiring in a Will to pay Debts, in Pl 208.— 
d deſiri Moneg-Legacy ; that in the laſt Caſe tis no Charge F<! Etats 
and deſiring to pay a Honey-Legacy ; that in the la e tis no Charge s decreed 
on the Land. | | to be charg'd 
| | with an An- 
mity given by the Will, tho" no expreſs Words to charge the Land, the Executor being Deviſee of the 
Land. Per Lords Commiſſioners. 2 Vern. 143. pl. 140. Trin. 1690, Elliot v. Hancock — But this 
Caſe was denied by the Maſter of the Rolls, 4 Nov. 1538. in Caſe of Miles v. Leigh. 


8. As for my worldly Eſtate I give my Daughter 10 J. to be paid by my As for my 


Executor, and I give her 101, per Ann. during her Life, to. be paid by . 


uarterly Payments; and all the reſt of my Real and Ferſonal Eftate I give uberecvitb 
* Son &c. The Court doubted if this was a Charge on the Real Gel bath © 


Eſtate, Nelſ. Chan. Rep. 155. Hill. 1689. at the Rolls. Joyce's #eſed me, 
Caſe. | | | I give and 

| | diſpoſe there- 
of as follows; Firſt, I will that all my Debts be juſtly paid which J Feng owe at my Death to any Perſon 
or Perſons whatſoever ; alſo I deviſe all my Eſtate in G. to J. S. This was all the Real Eſtate the Teſ-. 


tator had. Per Ld. Keeper Wright, This is a Charge on the Real Eſtate for Payment of Debts. Ch, | 


Prec. 264. pl. 215. Mich, 1706. Bowdler v. Smith. 


9. A. deviſed Lands to B. in Tail, Remainder over, and gives Power / 
to. bis Executor to raiſe 500 l. out of his Eſtate for his next Heir, if the 
Executor ſhall think it neceſſary, and deferes him to ſee his Debts paid, 
and gives to his Executor all the Reſf and Ręſidue of his Eſtate unbe- 
8 to pay and diſtribute as he ſhall think fit. Per Commiſſioners, 
the Executor has Power to ſell the Lands, and the Real Eſtate by the 
Will is ſubjected to the Payment of Debts. 2 Vern. 153. pl. 149. Trin. 
1690. Wareham v. Brown. | ; 
10. Decreed by Somers, Ld. Chancellor, that where a Real Eſtate is 
upon an equitable Title made ſulject by this Court to the Payment of Debts, 
and it appears that there is a ſufficient legal Eſtate, (i. e.) Goods and 
Chattels to ſatisfy Debts upon Specialties, tor which the Creditors may 
have Remedy at Law againſt the Executor; in ſuch Caſe. the Debts 
upon ſimple Contract, for which there is no Remedy at Law, ſhall be firſt ſa- 
tified out of the equitable Eſtate. 3 Salk. 83. pl. 4. Hill. 1697. Fever- 
ſtone v. Scetle. | 2 
11. A Man deviſes a Legacy out 1 Land, and died, leaving./uff- 
cient Aſſets for the Payment of all his Debts and Legacies. Per Holt, 
that Legacy ought to be paid out of the Land; tor it is a Charge = 
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the Land, and not on Goods. Tho' Cowper, King's Counſel, fai 
that in Chancery, if it be not expreſſed that Legacy thould be Ir. 
of Land, and not out of Goods, if there be ſufficient Aſſets they will 
charge them in Eaſe of Inheritance; to which Holt anſwered, if Chan. 
cery be meddling with Wills, they ought to go according to Law 
12 Mod. 342. Mich. 11 W. 3. Anon. ; 
12. B. in 1661, made his Will, and amongſt other Legacies, deviſed 
an Annuity of 201. per Ann. to C. to be pon quarterly, and gives other 
Legacies, and then has this Clauſe, All the ref of my real and perſonal 
Eftate, not before bequeathed, (my Debts being paid) I give to my Brot her 
B. and makes him ſole Executor, and Ld. Keeper held the Lands were 
charged by B's Will. Abr. Equ. Caſes 74. Paſch. 1702. Quintine v. 


ard. 

Chan. Prec. 13. A. deviſed to B. his Heir at Law, his Lands for Life, Remain. 
88 pl. 232. der to her Iſſue, Remainder over, but in the Beginning of the Will 
S. C. nccord- he ſays, I will and deviſe, that my Debts, Legacies, and Funerals, ſpall 
dcn he be paid in the firſt Place. A. makes B. Executrix. Cowper C. decreed 
does not de- the Real Eſtate liable to the Payment of Debts, and ſaid, that the di. 
viſe his Re- recting the Debts to be paid in the firſt Place imports, that before any 
4 Deviſe by his Will ſhould take Effect, his Debts &c. ſhould be paid, 
any particu- and ſeemed to lay ſome Streſs upon the Word (Deviſe.) 2 Vern, 738, pl, 


lar 4 630. Hill. 1715. Trott v. Vernon. 

for thoſe | 

Purpoſes, the Perſons that come within that Deſcription muſt be ſuppoſed to be in his View, and it 
muſt d be taken to be a Deviſe for the Benefit of Legatees and Creditors, preferable to any Diſpofition 
whatſoever, either of his Real or Perſonal Eftate, and conſequently both are made liable thereunto. 
—— — —- Gilb. Equ. Rep. 111. S. C. in totidem Verbis with Chan, Prec. 


Chan. Prec. 14. A. deviſed his Fee-Farm Rent to be ſold for the Payment of his Debts, 

451. .*. aud the Surplus ariſing by Sale, after Debts paid, he deviſed to his Bm. 
2 Hor ther B. his Heir at Law, and to his Brother C. and to his Brother-in-law 
Was clear of D. and willed his Honſbold Goods ſhould go along with his Houſe, and de- 
Opinion viſed the reſt, and Re/zdue of his perſonal Eftate, to his Sifter E. and made 


o 


that the Per- her Executrix. The Queition was, whether the Perſonal Eſtate ſhould 
ſonal * be applied to the Payment of Debts in Eaſe of the Fee-Farm Rent? per 
W ia chi, Lord Chan. a Difference is to be taken where an Eftate is to be ſold out and 
Caſe, and out for Payment of Debts, and where only the Debts are charged on it, and 


decreed ac- the Eftate made liable to the Debts, and cited Feltham's Cale, 1 


— Ley. 203. and the preſent Caſe is the ſtronger, becauſe the Surplus ariſing 


Rep. 125. by Sale, after. Debts paid, is not to go 10 the Heir, but is deviſed away ; 
Mainwright and beſides, here the Debts being great the Deviſe of the Perſonal El- 
v. Bendlee, tate would come to nothing, which at Law is deemed the worſt Con- 
1 C but ſttruction that can be made of a Will, and therefore decreed the Debts 
— Re ſhould be paid in the firſt Place, out of the Money ariſing by Sale of 

ied from the Fee-Farm Rents, and the Perſonal. Eſtate only to come in Aid of 
Chan. Prec. the Fund, if deficient, and the Surplus of the Perſonal Eſtate to the 
—_ 8 Siſter, the Executrix. The Deviſe of the reſt and reſidue of the per- 
ES Ca. ſonal Eſtate to her is to be underſtood: what he had not otherwiſe de- 
ſesin Equ. viſed by his Will, viz. the Houſhold Goods to go with the Houſe, 
in Ld. Tal- and not the Relidue atter the Debts paid. 2 Vern. 718. pl. 637. Mich. 


— 11 1716. Wainright v. Bendlowes. 


1736. in Caſe of Stapleton v. Colville. 


15. Cafe upon a Will; it begins, As to all my worldly Eftate, 

Mich 35 I give. and diſpoſe thereof in 1 5 following, = then * ſe- 
Geo. in vera pecuniary Legacies, and ſeveral Annuities for Lives, to be paid by 
9 15 * his Executor, and then he deviſes all the reſt and re:/idue of his Goods and Chat- 
K tis, and Eſtate, to his Nephew Middleton, (the Defendant and * at 
W 


— * | WM — NIN i 0 1 : 1 
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74w ro the Teſtator) and makes him ſole Executor. The Will was execu- 
ad in the Preſence of three Witneſſes, with other Circumſtances re- 
aired by the Statute 29 Car. 2. of Frauds to paſs or charge Lands. 
ore, there was an expreſs Deviſe of ſome Lands in the Will to a Relation 
of the Teſtator. The Queſtion was, if the Real Eſtate of the Teſtator be 
chargeable with the Legacies and Annuities in Default of the Perſonal 
Foate? It was inſiſted, that the Real Eſtate was not chargeable with 
the Annuities and Legacies, 1ft, becauſe no expreſs Charge upon the 
Land; and 2dly, No implied Charge; becauſe expreſsly declared by 
the” Teſtator, that the Annuities and pecuniary Legacies ſhonld be 
paid by his Executor, which ſtrongly implies the Intent of the Teſta- 
tor to be, that the Annuities and Legacies thould be paid out of the Per- 
fonal Eſtate, being directed to be paid by one, viz. his Executor, who, 
js ſuch, has nothing to do with the Real Eſtate; and tho' in this Caſe 
it happened that the Executor was Heir of the Teſtator, yet that will 
hot alter the Caſe, but it is the ſame as if they were two diſtinct Per- 
ſons, becauſe he claims by two diſtindt Titles, viz. the Land as Heir at 
Law, and not by the Will, and the Perſonal Eitate by the Deviſe ot all 
the reſt and reſidue of his Goods, Chattles, and Eſtate, and as Exe- 
curor 5 they likewiſe inſiſted, that the Real Eſtate of the Teſtator did 
not paſs to the Executor by the Deviſe of all the reſt and reſidue of his 
Goods, Chartles, and Eſtate, becauſe the Word Eſtate follows and 
accompanies Goods and Chattles, and therefore ſhall be reſtrained and 
confined to that Sort ot Eſtate which went before, viz. Perſonal Eftate, 
tho they admitted the Word (Eſtate) itſelf, or accompanied with other 
Words which ſound in Realty, would paſs Land in a Will. Per 
Cowper C. the Real Eftate of the Teſtator is chargeable with the pecu- 
niary Legacies and Annuities by the Will. It was certainly the In- 
tent of the Teſtator, that the Annuities and Legacies ſhould be paid, 
and I will endeavour to ſupport the plain and expreſs Intent. Ir is 
certain, from the whole Frame of the Will, that the Teſtator meant to 
diſpoſe of all his Eftate, both Real and Perſonal; tor in the Beginning of 
the Will he ſays, as to all his worldly Eſtate, he gives and diſpoſes 
thereof, and after wards does exprefsly deviſe Part ot his Real Eſtate, 
ſo that it is apparent he meant to diſpoſe of his Real, as well as Perſon- 
al Eſtate, by his Will; then comes the laſt Clauſe, all the reſt and reſi- 
due of his Goods, Chattles, and Eſtate, he gives to his Executor; 
now the Words (reſt and reſidue) in this Place, may have ſome Streſs 
laid upon them, and ſeem to refer to the introduttive Clauſe in the 
Will, (as to all his worldiy Eſtare &c.) which certainly extend to 
Landsin a Will, and will bear a Iarger Conſtruction by Reterence to 
the firſt Clauſe, by which he intimates, that he intended to diſpoſe of 
all "his Eſtate both Real and Perſonal, by his Will, and theretore he 
was of Opinion, that by the Deviſe of all the reſt and reſidue of his 
Goods, Chattles, and Eſtate, all his Lands do pals to his Executor, and 
that he takes by the Will, and not by Deſcent as Heir at Law, and 
that the Lands ſo deviſed to him are chargeable with the pecuniary Le- 
gacies and Annuities, if the Perſonal Eſtate falls ſhort ro ſatisfy the 
lame, and decreed accordingly. | . 
16. Mr. Parry having 5 Sons and 2 Daughters makes his Will, which Ms Rep. 
begins thus, viz, As to my Eftate I diſpoſe of it in manner following; and Mich. 3 
then he gives ſeveral ſpecifick Legacies to his Children, and deviſes his Cc Ls 
Lands to his eldeſt Son Charles (the Defendant) and to the Heirs Male of —— 3 
bis Body, Remainder to his 2d Son in Tail Male, and ſo on to his other 3 let & Us. v. 
Sons in Tail Male ſucceſſively. He alſo deviſes ſeveral Debts and Chat- Parry. 
te Interefts to his eldeſt Son n and then he gives 1500 J. a- piece to 
bis 2 Daughters at 21 Years of Age, or Day of Marriage, to be paid by 
bis ſaid Son Charles, and makes him * Executor. The Queſtion was, N. | 
3 * | 6 the 
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the Real Eſtate expreſsly deviſed to his Son Charles in Tail, with Re. 
mainders over in Tail Male to his other Sons, is chargeable with thi, 
Portion of 1500 l. deviſed to the Plaintiff, being directed by che Will to 
be paid by his Son Charles the firſt Deviſee in Tail and Executor. For 
the Plaintiff was cited the Caſe of Cloudeſley v. Pelham, in Canc. 1686. 
The Deviſe there was to Truſtees in Tail, yet the Court held that the 
Lands were chargeable with Payment of Debts implicitly by that Will. 
Per Cowper C. This is & very doubtful Caſe ; the Lands are ſettled by 
this Will upon the Teſtator's Sons 1 in Tail Male, which 
makes it very different from the Caſe of a Deviſe in Fee. Caſes of this 
Nature have been carried very far already in this Court, to charge Lang 
by Implication, out of an Inclination in che Court to make every Parc 
of the Will take Effect; and if there be Precedents ſufficient to war- 
rant a Charge upon Lands, ſettled and intail'd by the Will, I ſhall be 
willing to do it now out of the ſame Inclination. The Lands are not 
directly and abſolutely given to the Defendant, who is directed by the 
Will to pay the 1500 I. to the Plaintiff, but only Sub Modo with Limi- 
tations over to the other Sons in Tail Male ſucceſſively. Suppoſe the 
Defendant, the firſt Deviſee in Tail, and who is directed by the Will 
ro pay this 15001. to the Plaintiff at her Age of 21 Years, or Day of 
Marriage, had died without Iſſue before the 1500 1. had become pay. 
able, would this 15001. be a Charge upon the Eſtate Tail of the 2d Son 
who is next in Remainder? I will take Time to conſider of this Caſe, 
and in the mean while let the Maſter take an Account of the Perſonal 
Eſtate of the Teſtator, and make an Eftimare of the Quantum thereof at 
the Time of making the Will; ſor that may give ſome Light to find out 
the Meaning of the Teſtator. It might then be ſufficient to ſatisfy all 
Debts and Legacies, tho ſince it may be inſufficient by ſubſequent Loſſes 
or Accidents, Curia advifare vult. 

17. Legacies by Will were charged on the Land (viz.) charged with the 
Payment of her Legacies abovementioned. The Teſtatrix after gave other 
Legacies by a Codicil, It was objected, that theſe Words could not ex- 
tend to the Legacies in the Codicil, but admitted, that if the Real Eſ- 
rate had been charged with the Payment of the Teftatrix's Legacies in gene- 
ral, it would have taken in the Legacies in the Codicil, they being as 
much her ies as the Legacies in the Will. Decreed the Legacies 
by Codicil chargeable only on the Perſonal Eſtate. Wms's Rep. 421. 

423. Paſch. 17118. in Caſe of Maſters v. Sir Harcourt Maſters. 
At the End 18. A. made his Will, and begun it thus, viz. As to my worldly Eſfats 
2 Caſe 7 Jiſpoſe the ſame as follows ; After my Debts and Legacies paid &c. and 
is added a then gave ſeveral Legacies, and alſo Portions to his Daughters; and 
Note, that if then added, After all my Legacies paid, I give the Reſidue of my Perſons 
in this Caſe Effate to my Son; and then he deviſed his Fee-/imple Lands to his (only) 
_— „ Son and his Heirs, and if be dies without Iſſue in the Life of any of his 
Daughters, then to his Daughters; and ordered Intereſt to be paid by ile 
ayment of Exeeutors for the Daughters Portions, and made his Son and J. S. Execu- 
A's Debts, it tors. The Perſonal was near, but not fully, ſufficient to pay 
22 the Portions. Ld. C. Macclesfield ſaid, that as plain Words are fe- 
would have quiſite to charge the Eſtate of, as to diſinherit, an Heir. His Lordſhip 
been charg- took Notice of the Intereſt being directed to be paid by the Executo!s, 
ed therewith and that the Deficiency of the Perſonal Aſſets was not ſuch as to lea 
by the firſt the Daughters deſtirute, and decreed the Real Eſtate not liable. 2 


Verte Wme's Rep. 187. Trin. 1923. Davis v. Gardiner. 


Will takes 

Notice, that he had limited Annuities to his eldeſt Son and his Wife for their Lives, and then charg: 
all his Real Eſtate with Payment thereof; and afterwards he limits the Manor of H. to C 5 
2d Son, in ftri& Settlement, Remainder to D in like Manner, and then deviſes to C. all other bis 25 
tates, Real and Perſonal, whatſoever, and whereſoever, to bim, his Heirs, Executors, Adminiſtrators, Th 
Aſſigns, for ever. And farther, my Will is Epc. that my ſaid Son B. ſhall pay all my Debts &c. and * : 
gacies &c. bequeathed by this my Mill. And then bequeathed to his younger Children 2927 J. apiece. 47 5 4 
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jſed of no Real Eſtate but the Manor of H. only. The Queſtion was, whether the Eſtate deviſed in 
1 Settlement was ſubject to the Pay of ounger Children's Portion? And Mr ]. Parker, who heard 
the Cauſe for my Ld. Chancellor, was of Opinion, that this Real Eſtate was chargeable, theſe Portions 
being for younger Children, who are conſidered as Creditors in a Court of Equity; and in the Caſe of 
Creditors it has been held, that where a Teſtator in the Beginning of bis Will declares, that be is diſpoſing 
of all his am Eſtate, and then gives a Direction that his Debts ſhall be paid, the Debts thereby be- 
come chargeable on the Real Eſtate as well as the Perſonal ; and as to an Objection that A. had.uſed 
proper Words to charge his Real Eſtate with Payment of the Annuities, but had not in relation to theſe 
Portions, and that therefore his Intent was not the ſame; he ſaid it was not concluſive; for a Teſtator 
may uſe expreſs Words of charging in one Part of bis Will, and oF create a Charge by Implication in another 
is of it ; and as to the Objection that A. had made a different Pund for Payment of the Legacies out of the 


rdue of his Real Eſtate which he gave to C. he ſaid, that if the Fact was fo, that there was any ſuch 
zfidue, the Argument would be good; but that there was no ſuch Reſidue in Fact; and decreed ac- 
tordingly. Barn. Chan. Rep. 86. Paſch. 1740. Webb v. Webb. 


19. As touching all ſuch worldly Eftate which God has bleſi'd me with, 1 
diſpoſe of the ſame as follows: Imprimis, I will that all my juſt Debts be 
paid and ſatisfied. It was argued that it is a general Pretace to make a 
general Diſpoſition of his Real and Perſonal Eſtate as is mention'd after 

in the Will; that it is an independant Clauſe, and means only an In- 
tention of a general Diſpoſition, He after deviſes his Freehold and Co- 

ybold Eſtate to his Son and his Heirs, when he comes to 21, pay in 
his Wife 1001: a Year for her Dower in the mean time. After 1001: 

r Ann. to his Wife tor Dower, the reſt of the Profits to be put out for 
Benefit of all his Children, but made no Proviſion for Debts. It was in- 
ſitec that if a Man deviſes Lands after Debts paid, that is a Charge; 
but it was decreed that this is not a Charge of Debts upon the Real 
Eſtate. MS. Rep. Trin. 9 Geo. 1723. Barton v. Wilcocks. 

20. The Defendant was Executor and Deviſee of the Real Eſtate of 
one Moore. The Bill was to be paid 30 l. which the Plaintiff had lent 
zo Moore, either out of the Perſonal Eftate, if ſufficient, or it not, then 
out of the Real Eſtate, for this Reaſon, becauſe wpor lending of the Mo- 
ney the Title Deeds of the Real Eſtate were put into the Hands of the Plain- 
tiff, and it was indorſed upon them, that it was agreed that the Deeds were 
ſo depoſited, as 4 Security for the Payment of ſo much Money, and the Court 
declared the Real Eſtate in this Caſe charged with the faid Debt. MS. 

Rep. Hill. 10 Geo. 1. 1923. Atkinſon v. Swift. | 

21. Teſtator, /e:/ed in Fee of a Farm, called Hills Tenemont, in the 
County ot Somerſet, and of another called Bowry- Hays in Tail, by Will 27 July; ies 
deris d as follows, viz. As to all my worldly Goods, I give all that Te- „ Leigh, 
nement, called H:/Ps-Tenement, to my Wife Joan for her Life, and after 
her Deceaſe, then to my Son Robert, and his Heirs, for ever. Item, I 

we to my 1econd Son Henry 150 J. to be paid when Robert ſhall come into 

eon. Item, I give to my Daughter Mary Leigh 150 J. to be paid in 
12 bs, at, and upon the Time that my Son Robert Px come to, 
and enjoy the Premiſſes abovementioned ; and in Caſe my Robert die 
before my Wife Joan, my Son Henry coming into Poſſeſſion, and ſurviving | 
his ſaid Mother, ſhall pay to my Daughter Mary Leigh the Sum of 200/. 
Item, All the Reſt and Reſidue of my Goods and Chattles I give to my 
Wiſe Joan, whom I appoint ſole Executrix of this my laſt Will and 
Teſtament. Robert and Henry both died inthe Life-time of Foan. Upon 
Joan's Death Henry, the Son of Henry, the younger Brother, enters 

on the Premiſſes. Mary brings her Bill againſt him, to have her Les 
. gacyof x501. or 2001. out of the Land, according to the Direction 
of the Will ; but, upon Conſideration, the Counſel for the Plaintiff 
thought proper to waive their Demand of the lait Legacy, and tò inſiſt 
rather upon the firſt, Mr. Greene for the Plaintiff inſiſted, that this 
Legacy was not contingent, but abſolute; given to her immediately, 
tho” the Time of Payment was future, (viz.) when Robert ſhould come 
into Pofleffion of the Eſtate ; that therefore the Circumſtance of — 

an 
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and Henry's dying in the Lile-time of the Mother, which the "Tettato, 
eould not foreſee, did not alter the Caſe, or take away that which Was 
already veſted in her, 2dly, Thar this was a Charge on the Land, and 


if it was ſo in the Hands of Robert, it muſt remain charged into hoſe. 


ſoever Hands it ſhould atterwards come; nor is it in the Power of the 
Defendant (tho he be Heir at Law, as Grandſon of the Tettator) to 
take Advantage of his Title by Deſcent, and thereby avoid this In. 
cumbrance, but he is bound to take in this reſpect as a Purchaſor, i e. 


Terram cum onere in Support of the Intent of the Teſtator. Indeed, the 


common Rule is, that where a Legacy is given generally, it is a Charge 
on the Perſonal Eſtate, and there is no Neceſſity of expreſs Words to 
ſubje& that to the Payment thereof; bur here the Perſonal Eſtate is ex. 

relsly diſcharged, becauſe the Teitator has deviſed all that away to 
bis Wife, ſo that nothing remains here, whereout the Legacy can be ſa- 
tisfied, but the Land, and for this relied on 2 Vern. 228. Alcock b. 
Sparhawk, where Land in the Hands of an Executor, Deviſee, and 
Heir at Law, tho' not expreſsly charged, was yet made liable in Aid of 
the Perſonal Eſtate; and on 2 Vern. 143. Elliot v. Dancock, where 
the Land was charged with the Payment of an Annuity, tho' the Ex. 
ecutor, Deviſee thereof, was not Heir at Law; (but Note, the Maſter 
of the Rolls ſaid, that was a moſt abſurd Cafe.) Mr. Brown for 
the Defendant ſaid, that this was but a contingent Legacy, to be paid 
upon Robert's coming into Poſſeſſion of the Eſtate, which Contingency 
never happening, conſequently it is a lapſed Legacy, and ſo with reſpect 
to the 2001. which depended on the like Contingency of Henry's 
coming into Poſſeſſion; tor it does nor appear, but that Teſtator might 
foreſee that his Wife might ſurvive both his Sons, and then his not pro- 
viding for his Daughter in ſuch Caſe, can be attributed to nothing elſe 
but his want of Intention ſo to do. adly, Admitting any Legacy due, 
yet the Plaintiff is not intitled to come upon the Real Eſtate, but muſt 
ſeek ir out of the Perſonal ; and that ſuch was the Teſtator's Intention, 
appears by his deviſing all the Reſt and Reſidue of his Eſtate to his 
Wie, which Words, Re and Reſidue, neceilarily imply, that ſome- 
thing was before diſpoſed out of it, which muſt be the 150 1. Legacy, 
for there is nothing beſides mentioned, and ir does not appear that there 
were any Debts owing to make any Deduction; this is likewiſe the Caſe 
of an Heir at Law, who is never to be prejudiced without expreſs 
Words; now here are no expreſs Words to charge him or the Land, 
for it is not ſaid by whom, or out of what the Legacy is to be paid, but 
only, I charge ſo much to be paid when ſuch a one ſhall come into 
Poſſeſſion, which is, indeed, a very general Bequeſt of a Legacy, and 
ſo falls entirely within the Rule, that in ſuch Caſe the Perſonal Eſtate 
is to become liable; ſo upon the whole, this Legacy was but a Perſonal 
Charge upon Robert, which, at leaſt, could afle&t his Eſtate only while 
in his Hands, and was lapſed by the Death of him who was to pay it. 
The Maſter of the Rolls ſaid, I rake this to be a Charge on the Real Aſtate 
in the Hands of the Heir. I ſay a Charge; for if it were a Condition, then 
the Defendant, who is the Heir at Law, might ſafely commit a Breach 
of it, there being No- body but himſelf to take Advantage of it; that 
the Real Eſtate 18 — I make no doubt, becauſe it could never be 
the Meaning of the Teſtator, that the Daughter ſhould have 150 J. in 
Caſe the Eftate went to his Son, and, at the ſame Time, that ſhe ſhould 
have nothing in Caſe it went to his Grandſon ; this would be a moſt 


Un-natural Conſtruction, and yer ſuch muſt be the Conſequence, it the 


Legacy be conſidered merely as a Perfonal Legacy, and fo lapſed by 
the Death of Robert; and in this Caſe the Heir muſt take under the 
Will; tor tho* Robert and Henry were Heirs to the Teſtator, yet 1 
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| Peviſe to them, being with a Charge, broke the Deſcent, and tho? they 
never took in Poſſeſſion, yet it was a Remainder, tranſmiſſable to the 
next Perſon, who muſt rake thro* them, and not as Heir to the Teſtator ; 
and if the Eſtate limited to Robert does not ceaſe by his dying betore he 
could take, ſo neither does the Charge ceaſe; and for the ſame Reaſon, 
Ithink, the Conſideration, that the Defendant is an Heir at Law, ought 
to be laid quite out of the Caſe, becauſe this is a Proviſion for a Child, 
ind who orherwiſe will be left quite deſtitute, which will be another 
unnatural Conſtruction, As to the Words Reft and Reſidue of my Goods 
and Chattles, I lay no great Streſs upon that Argnment, nor can it be 
concluded trom thence, that any Thing was betore thereout diſpoſed 
of, becauſe theſe are Words merely of Courſe, and always inſerted by 
the Penner of the Will, whether there be any precedent Bequeſt or nor, 
and indeed, are never improper, becauſe no Executor can be faid to take 
more than the Reſidue, it being impaſſible for a Man to die without leaving 
ſome ſmall Delts behind him; or, if it could be ſo, the Funeral Expences 
muſt always be born by the Executor, Decreed for the Plaintiff, that the 
Land ſhould be ſold, and the 150 l. paid to her with Intereſt. At the 
Rolls, 4 Nov. 1738, Miles v. Leigh. Froin this Order the Defen- 
dant appealed to the Ld. Chancellor, and for the Appellant it was in- 
ited, that che Will being filent as to what Fund the Legacy ſhould 
ariſe our of, and the Land not being expreſsly charged, the Perſonal 
Eftate is the proper and natural Fund. That the Time of Payment, viz. 
when Robert Cc could not denote an Intention to charge the Land with 
it, but merely the Time of Payment, and may reaſonably be accounted 
for, viz. that as the Mother, who was Tenant for Life of Hill's-Tene- 
ment, and Deviſee of the Perſonal Eftate, might maintain her Children 
our of the Profits, during her Lite, ſo aſter her Death, (when the eld- 
eſt Son ſhould come to the Land) a Proviſion might be made for the 
younger Children out of the Money; and that laſtly, that by the other 
Conſtruction, this Legacy of 150 l. (together with the other Legacy of 
1501, to Henry, had he liv'd to take it, and which would equally be 
a Charge) would exhauſt the whole Deviſe of Hill's-Tenemenr ; and as to 
Bowry-Hays, Teſtator had no Power over it; and for a Teſtator to 
mean, that a Deviſee ſhould get nothing by the Deviſe, is a ftrange 
Preſumprion, and it is a neceſſary Circumitance in the ſupplying the 
want of a Copy hold Surrender, that the Heir at Law be nor diſinherit- 
ed. In 2 Vern. 568. French v. Chiceſter, tho the Real Eſtate was 
expreſsly charged with the Payment of Debrs, yet the Reſiduum being 
given to the Wife, who was likewiſe made Executrix, as here, the 
held the muſt take it as Executrix, and the Perſonal Eſtate, not be- 
n exempted, was decreed to be applied in Eaſe of the 
For the Defendant in the Appeal it was te that there is no 
need to ſay in expreſs Terms, that the Legacy ſhall be paid out of the 
Neal Eſtate, or by the Heir, and that the Smallneſs of the Eſtate could 
be no Argument to ſuppoſe the Teſtator's Intention was otherwiſe; for 
it would, atleaſt, be as hard upon Henry, (who was to have the Eſtate 
upon the Death of Robert) to pay 200 I. to the Plaintiff, which by the 
expreſs Words of the Will he was to have done, out of this ſmall Eſtate, 
a tor Robert, (or the Detendant, his Heir) to Pay only 150 l. out of 
the very ſame Eſtate. Ld. Chancellor; The firſt Queſtion is, Whe- 
ther this Demand of the Plaintiff is a Charge upon the Perſonal or Real 
Eſtate? The Will itſelf is very ill penn'd, but upon the Conſtruction 
of it, (which muſt ariſe from the whole taken together) I am ot Opini- 
on, that it was originally, and ſolely to ariſe out of the Real Eſtate. 
Itis introduced, indeed, with the Phraſe (All my wordly Goods) as if 
Teſtator intended to ſay nothing hy = Land, either by way of * 
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ſition or Charge; but it is plain he meant by this, All his at f 
what Kind ſoever, for he preſently atter diſpoſes of his Real Eit.,. 
and therefore uſed that Expreſſion with the ſame Latitude that the Civi. 
lians uſe the Word ( Bona.) Now the Clauſe upon which the Queſtion 
ariſes, (Item, I give to my Daughter Mary Leigh 150 J. to be paid in 12 
Months, at, and upon the Time that my Son Robert ſpall coms to, and enjoy 
the Premiſſes abovementioned) amounts to, and muſt be conſtrued, the 
ſame as if the Teſtator had ſaid ( He paying ;) tor the Court often con- 
ſtrues a Clauſe as conditional, tho' there be no expreſs Words of Con- 
dition, particularly Adverbs of Time, as the Word (When) have been 
often conſidered as making a Condition or Charge, tho there be no Di- 
rection out of what Eitate, nor by whow the Bequeſt ſhall be paid; and 
this Conſtruction will appear the better warranted, upon conſidering 
the Clauſe relating to Henry's paying 2001. for as upon his coming to 
the Eſtate, one ot the Legacies betore charged, viz. that devis'd to 
himſelf, would be ſunk, and, conſequently, the Eſtate become larger 
than it would have been in the Hands of Robert, who was to have 
paid two Legacies our of it; ſo the Teſtator, probably, upon this Con- 
{ideration, thought fit to make the Plaintiff's Legacy 200 1. inſtead of 
1501. (for that muſt be conſidered nt as a diſtinct, but an additional 
Legacy) which manifeſts his Intention, that whoever had the Land, 
ſhould pay the Legacy, by his increaſing the latter in Proportion as the 
Eſtate in the former was increaſed. As to the Smallneſs of the Eſtate, 
and that it will hardly pay the Legacy, it will be no Objection; for 
tho' the Teſtator does not take upon him directly to charge the intaild 
Land, yet I am of Opinion his Intent was to charge both, (tor the 
Words are, when Robert ſhall come to the Premiſſes abevementioned, which 
include, as well Bowry-Hays, as Hill's-Tenemear ;) that is, theſe Be- 
queſts were not made in reſpect of what Eſtate he himſelf had a Power to 
charge, (which 2 might not be more than ſufficient to ſatisſy 
them) but in reſpect of what Eftate would come, whether by Will or Heilt. 
ment to his eldeft Son. As to the Deviſe of the Reſiduum, there can be 

nothing drawn from thence, for there might have been Debts, nor can 

8 particular be inferr'd as to the Propriety of the Expreſſion, 
it being as general and looſe a Phraſe, as that of All my worldly Goods, 

with which he begins his Will, the firſt Article of which is a Deviſe 

of Land. The ad Queſtion is, whether this was a contingent Lega- 

cy? and whether, if contingent, the Contingency has happened ? Now, 

I amof Opinion, that the Legacy was to take Place not when Robert 

ſhould Per/onally take the Eſtate, but when the Deviſe to Robert (which 

was to him and his Heirs) ſhould take Effect; and if it be a Charge 

upon the Real it is immaterial whether Robert took or not; 

for by the Deviſe the Deſcent is broke, and the Charge binds his Her 

as well as him, tho be himſelf never took in Poſſeſſion ; in the ſame Man- 

ner as in the Caſe of Marks v. Marks, where the Condition was to 

have been pertormed by the Anceſtor, yet he dying before the Time of 
Performance, it was decreed to be done by the Heir. Whereupon the 

Decree pronounced by the Maſter of the Rolls was affirmed. 
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(E) Where on the Perſonal Eſtate, and where on the 
7 5 | Real; and on which firſt, | 


. X Legacy was deviſed to £9 Debts and Legacies. The Perſonal 

FL Eftate bequeath'd to A. thall not be ſubject or liable to the ſaid - 
Debrs or Legacies. Ch. Rep. 45. in 6 Car. 1. Peacock v. Glaſcock. 

2. A. indebted by Judgment, and ſeiſed of Lands liable, died inte- 
inn leaving B. his Wite and C. a Son, Infant, his Heir. B. takes Ad- 
miniſtration, and enters as Guardian on the Lands, and received tlie Pro- 
fits, and made D. Executor, and charged it, and dies. D. enter'd as 
Guardian, and poſſeſs'd the Perſonal Eſtate of A. and B. — C. died. D. 
adminiſter d ro C.— E. the Heir of C. paid 2001. on the Judgment. Per 
Ld. Keeper, the Profits taken by the Guardians ſhould be liable to thake 
Satisfaction to C. bur the Perſemal Eſtate in B's Hand was liable firſt; 
in Eaſe of E. to which the Adminitrator de Bonis non is liable; tho? not 
being made a Party he held the Bill ill, but gave Leave to amend in that 
Point. 2 Ch. Caſes 197, Trin. 26 Car. 2. Breſſenden v. Decreets. 

. Deviſe of Leaſes, and other conſiderable Perſonal Eſtate in Truſt, to 
pay his Wife 100 “/. per Ann. during her Lite, in Lien and Diſcharge of 
her Dower. Decreed to iſſue out ot the Perſonal Eftate only, if that be 
ſufficient free from Taxes ; bur if that be not ſufficient, then to be made 
good out of the Real. Fin. Rep. 134. Mich. 26 Car. 2. Leſquire v. 

uire. | 

| 1 Lands were ſettled for Payment of: Legacies and Debts, and after for Fin. Rep. 
Performance of his Will, and made his Will at the ſame time, and in 335. Hill 
it he direfFed his Truſtees to 29 certain Legacies to his younger Children, 8* 5 
the Surplus to his Heir, and made his Wife Executrix, but did not give S. C. cited 
her thereby, in Terms, the Perſonal Eſtate, and deviſed that the Children Chan. Prec: 
Lygatees ſhould releaſe to his Executrix all ſuch Actions and Demands of his 2 
Perſonal Eftate. Decreed per Finch C. that the Perſonal Eſtate be ac- Howell v. 
counted: tor, in Aid of the Heir, for what he ſhould be charged withal, Price. 
not only as to the Creditors, but as to the Legacies, Chan. Caſes 296. S. C. cited 
Hill 28 & 29 Car. 2. Lord Grey v. Lady Grey & al. | | ©, 4 

* Ld. C. Talbot's Time, 204. in Caſe of Stapleton v. Colvile. 


11 
* I 


cies paid, the Perſonal Eſtate ſhall notwithſtanding, as far as it will go, 
be plied to the Payment of the Debts c. and the Land be chatged no 


by the Perſonal Eſtate in the Hands of the Executor or Adminiſtrator, E . 


Car, 2. Popley v. Popley. i | 
ook was due on a Mortgage of the Land deviſed. Fin. Rep. 401. Mich. 30 Car. 2. Starling v. the 
2M 1 i | \ . 4 
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8. A. by his Will ſuljects both his Real and Perſonal Eſtate to the Pay. 
ment of his Debts. Decreed that the Heir ſhould pay the Debrs, or in 
Default thereof the Rea/ Efate to be ſold, and Liberty given to the Hai 
to proſecute for the Perſonal Eflate. MS. Tab. Appeals 23 Feb. 11, 5 
Slydolph v. Langhorti. * 2 
9. An Efate being conſiderably mortgaged, was deviſed to A. and ſee 
veral ſpecifick Legacies were left to others. The 2 is not ſufficient ty 
diſcharge the Debt. All the ſpecifick Legacies ſhall contribute towards 
the diſcharging the Mortgage, before the mortgaged Premiſſes ſhall be 
affected; for the Covenant to pay the Money makes it a Perſonal Debt 
and the Real Eſtate ſhall never be put in Average with the Perſonal, 
MS, Tab. Appeals 1706. Warner v. Hayes. 
$. C cited 10. A. convey'd all his Lands in Truſt for Payment of his Debts and 
* — C Legacies, and by his Will deviſed all his Ferſonal Eftate to his Wife, yet 
Caſes jn the Perſonal Eſtate ſhall come in Aid of the Real. MS. Tab. cites Feb, 
Egqu. in Ld, 1107, French v. Chicheſter. | 
Talbot's | 
Time, 209. Trin. 17736. in Caſe of Stapleton v. Colvile ; but faid that unleſs he was acquainted with 
the particular Circumſtances of the Caſe of French v. Chicheſter, wherein the Book feems de ficient, he 
could never form any Judgment from it; ſince if the Reaſon given in the Book (viz. 2 Vern. 568.) "for 
it be the Only one, he could not ſay that it gave bim intire Satisfaction, nor could he lay any great 
Streſs upon it, and the rather becauſe there is a plain Difference at Law between the bare makin an 
Executor and the making him likewiſe Legatee of the Perſonal Eſtate; for in the firſt Inſtance, if the 
Executor dies inteftate before Probate, the firſt Repreſentative of the Teſtator is intitled to the Ad. 
miniſtration; whereas in the latter, there being an expreſs Gift to him, he takes as Legatee, and con- 
ſequently upon his Death his Repreſcntative would be intitled to it, an Intereſt being veſted in him in 
his own Right in the one Caſe, but nothing at all in the other, until he hath converted it. 


— * 2 | 


11. Bill to have a ſpecifick Performance of an Agreement of a Pur- 
chaſe of Lands againſt the Heir and Executor of Crotts, to whom the 
Lands were deviſed for Payment of Debts &c. Croſs Bill by the Heir 
againſt the Executor to account for the Perſonal Eſtate ot the Teſtator, 


to come in Aid of the Real Eftate deviſed to be ſold for Payments of 


Debts &c. Crofts the Teftator deviſed particular Lands to his Executors, 
to be ſold for Payment of all bis proper Debts, and makes A. and B. his 
Executors. For the Heir at Law were cited ſeveral Caſes, that where 
there are no Negative Words in the Will, an expreſs Deviſe of all the Per- 
ſonal Eſtate to the Executors doth not exempt the Perſonal Eſtate from 
Pay ment of Debts of the Teſtator, tho there be a Deviſe of Lands to be 
ſold for Payment of Debrs ; as Lady Gatnsborough's Caſe in Dom. 
Proc. Cay Con a Dow. Proc, Conn. oor Dans Poe: 
Chriff's + Oarr in Canc. L in Canc. Tem- 

re Cowper C. Decreed eh Executors Good. any for the Perſonal 


Etare of the Teſtator, for that is liable to Payment of Debts in Aid of 
the Real Eſtate ; and ſince the Perſonal Eftate is not ſufficient to pay off 


the Debts and Mortgage, the Lands muſt be fold, and the Money raiſed 
dy Sale to pay the Reſidue of the Debrs ; and the Surplus of rhe Money 

raiſed by the Sale, after the Debts paid, ro go to the Heir; per Ha- 

court C. MS, Rep. Mich. 12 Ann. in Canc. Gale v. Crofts & al. 

- 12. Tho. Davies being ſeiſed of Lands in Fee, in Confideration of zool. 
Leaſe and Releaſe convey'd the ſaid Land to R. in Fee, with a Covenant 
quiet Poſſe/jion, and alto that the ſaid Land was free from all Incum- 
ces; and in the ſaid Releaſe there was a Proviſo, that if the ſaid D. 

his Heirs or Aſſigns, ſbould upon Michaelmas- Day, which thould be in 
the Year of our Lord 1902, or at any other Mic haclmas-Day, pay ibe 

ſaid 3001. with the Rents and Arrears which ſhould grow due for the ſame, 
it ſcould be lawful for the ſaid D. his Heirs and Aſigns to enter; but the 
ſaid Releaſe was without any Covenant for Payment of the zoo l. The ſaid 

D. continued in Poſſeſſion, and paid the Intereſt to R. as it became due. 

Afterwards D. upon his Marriage ſettled the ſaid Land on his Wife and Iu 
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i of that Marriage, and covenanted that it was free from all Incum- 
hrances, except the ſaid Mortgage to R. Afterwards D. made his Will, 
and rhereby gave ſeveral Legacies to the Value of abont 261. and all the 
mt of bis s and Chattels he gave to his Wife and Daughter, whom he 
made his Executrixes, and appointed them to pay his Debts. D. died, 
kaving his ſaid Daughter, who was his only Child. The Daughter 
died within Age, whereby the Plaintiff became Heir at Law to D. and 
brought his Bill againſt the Defendant, formerly the Wife of the ſaid D. 
to have his Perſonal Eſtate (which amounted to 6001. beſides the Lega- 
cy) applied in Exoneration of the ſaid Land. The Defendant's Coun- 
ſel inliſted that ir ought not to be applied in Diſcharge of the Land; 
it, becauſe the 300 |. was neither a Debt in Law nor Equity; tor where 
there is a Debt, there is a Method for the Recovery of it; but in this 
Caſe rhere was none, there being no Covenant for the Payment of it. 
2dly, becauſe D. had charged his Real Eſtate alone with the Payment 
of zoo I. and had diſpoſed of his Perſonal Eſtate otherwiſe. zdly, be- 
caoſe che Perſonal Eſtate was given to the Daughter who was Heir at Law, 
wheteby che Demand of the Aid of the Perſonal Eſtare was extinguiſh'd. 
But roger Ld. C. was clearly of Opinion that the Land was convey'd 
by D. to R. as a Mortgage, becauſe D. had by the Proviſo reſerved to 
himſelf, his Heirs or Aſſigns a Power of Redeeming, and had upon his 
Marriage ſettled the Land as his own, and in the Covenant of that Deed 
ol Serrlement called the Land convey'd to R. a Mortgage; and he was 
of Opinion, that the Rent and Arrears expreſs'd in the Proviſo fguiird the 
Intereſ# of the zool. and ſaid that the Word (Rent) taken in its largeſt 
, Was not improperly uſed to denote Interett, He was alſo of Opi- 
nion that the 300 Il. was a Debt, wherewith the Perſonal Eſtate ot D. 
was chargeable, tho' the Mortgagee was reſtrained as to the Recovery 
of it, for want of a Covenant for Payment ot it; but that the Mort- 
pager being in Poſſeſſion might have been ejected by the Mortgagee, 
if the Mortgagee had been in Poſſeſſion the 3001. would have been 
50 Jeſs a Debt upon his having a Pledge in Hand; and that D. appoint- 
ing his Executrixes to pay his Debts, is a Proof that he deſigned them 
to pay his Debts in Exoneration of the Inheritance, tor the Redemption 
whereof he had reſerved ſo large a Power by the Proviſo; and as to 
the Perſonal Eftate being diſcharged by its being given to the Heir at Lam, 
he was of Opinion it was not, becauſe it was given 10 her jointly with the 
Wife; for which Reaſon he decreed that the Perſonal Eſtate thould be 
lied to the Exoneration of the Real. Several Precedents were cited, 
here only Real Eſtates were charged, and yet the Perſonal Eftates 
ven to others had been applied to the Diſcharge of the Real. MS. 
hep Mich. 4 Geo. Powel v. Price. 
pul Where-ever Aſſets are brought in Exoneration, there the Debt ori- 


13. 
mally charges che Perſonalty. Arg. 9. Mod. 20. Mich. 9 Geo. 1. in 
ay Coventry's Caſe. r 

t4. By the conſtant Courſe of this Court where Debts by Specialty, 
wich ate a Lien at Law on the Real Eſtate, are diſtharged ont of t 
rn in Eaſe of the Lands, then the Creditors by ſimple Gontrat# 
Debrs 


in the Place of the Creditors by Specialty, to have their 
bes Aariefied out of the Lands; and decreed accordingly, and that 


yatice within fix Months after he comes of Age. 9 Mod. 151. 
Tin. tt Geo. 1. Charles v. Andrews. ite! elne 

3. N. deviſed to bis Wife certain Houſes in Bar of Dower ; and, ſuljest 
to tis Legacies, deviſed to B. his eldeſt Daugbter and her Heirs one Monety 
vs Real Eftate, as alſo one Moiety of bis Perſonal Eftate ; and in the 
Words to C. his youngeſt Deaughter ; and after bequeathd to F. M. 


«4 
* 


the Lands be ſold for that Purpoſe, and the Heir, an Infant, to join in a 
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FF We A; 
the 1000 J. he gave among the Brothers and Sifters of F. MN. Cc. a. 
wards A. mortgaged the ſaid Eftate for 30001, It was contended that thi, 
Mortgage, being a Debt, muſt be paid our of che Perſonal Eſtate prior to 
the ſpecifick Legacies, or at leaſt before che pecuniary Legacies; andi it 
was admitted by Counſel on both Sides, that the Land being made by 
the Teſtator himſelf a Fund for Payment of the Morrgage-Money, tho 
the ſame ſhould be eaſed againſt an Adminiſtrator or Reſiduary Legatee 

et it thould be eaſed ſo as not to diſappoint any of the Debts or even 
Le given by the Will, either ſpecifick or pecuniary. 2 Wy; 
Rep. 328, 329. 335. Hill. 1725. Rider v. Wager. 

16. A Mortgage ſhall be paid out of the perſonal Eſtate i Preference 
to the Cuftomary or Orphanage Part, by the Cuſtom of London; Arg. ſaid 
to have been determined, and the ſame was admitted by Ld. C. King 
becauſe the Cuſtom of London cannot take Place till after the Dehtz 
paid. 2 Wms's Rep. 335. Hill. 1725. in Caſe of Rider v. Wager, 
1. By Marriage Articles, A. covenanted to ſettle all his Lands in B. 
within 6 Months — Regueſt, to the Uſe of himſelf for Lite, Remainder 
to Truſtees to preſerve &c. Remainder to his Wite for Lite, Remainder 
to the iſt &c. Son in Tail Male, Remainder to Truſtees for So Years, 1 
raiſe 5ooo I. for Daughter's Portions payable at 18 or Marriage. A. co- 
venanted that the Lands (which were but 3661. a Year) were Foo l. x 
Year, and gave @ Bond of 80001. for Performance of Articles. The Mar. 
riage took Effect. The Wife died, leaving only one Child M. a Daugh- 
ter, no Settlement being made. Aſterwards A. married again, and ſet- 
tled the greateſt Part of the Lands in B. without giving Notice of the 
Articles, and had Iſſue B. a Son, and E. a Daughter. A. died Iuteſtate, 
leaving M. B. and E. living, and a perſonal Eſtate of 20000 I. The 
Maſter of the Rolls held that this 5000 I. was not a Debt due from the 
Inteſtate, or to be paid out of his perſonal Eſtate; for notwithſtanding 
the Bond, there is zo Covenant for Payment of the 5000 1. but the Cove. 
nant was to ſettle Lands, and to raiſe a Term of 500 Years for ſecuring 
the 5oool. And that the Want of making Requeſt, ſhall not prejudice 
the Ceſty que Truſt, and the rather, becauſe ſhe was an Infant. And 
though the Covenant had been abſolute to ſettle within 6 Months, and 
like wiſe a Covenant to pay the 50001. yer Reſort ſhould be to the Land 
firſt, and afterwards in Caſe of Deficiency to the perſonal Eſtate; for 
the Articles to ſettle particular Lands, are in Equity a Settlement, and 
A. from that Time became a Truſtee for the Truſts in the Articles, and 
is not like a Mortgage, where the Land is only a Pledge for the Money 
borrowed. Bur the Land actually ſettled by A. on his 2d K 
without Notice, (though it was a Breach of Truſt in A.) ſhall not 
liable to the Articles. 2 W ms's Rep. 437. Hill. 1727. Edwards v. Free- 
man. | | 
18. A. Tenant for Life, Remainder to B. his Son in Tail expectant on 
Death of A. 's Wite as to part, and as to other Part, expectant on the 
Death of A. charges by Will the Rever/jon in Fee of all the Eftate, with 
Payment of bis Debts. The perſonal Eſtate was very Deficient. 4. 
dies, living the Wife. B. attainted his Age of 21 and levied a Fine to 
the Uſe of himſelf and his Heirs, and after B. had received the Rents of 
the Surplus of Eftate, not in Fointure, for 2 Years, he died Inteſtate and ut- 
married. The Eftate deſcendad to W. R. and bis Mother adminiſtred to B. 
It was infiſted that by the Fine levied by B. the Eſtate Tail was extin- 
guiſhed and conſolidated with the Reverſion or Remainder in Fee in 
W. R. and that the Plaintifſs the Creditor's Title to demand tbeit 
Debts their Debts then attached upon the Eſtate, and cited 1 Salk. 333. 
Simmonds v. Cudmore, and therefore that the Rents and Profits te- 
ceived by B. ſhould be applied towards Satisfaction of the Creditors, and 

by Conſequence that the Wife being Plaintiff and Adminiſtratrix to A 
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had Aſſets in her own Hands. But the Court held clearly that the 
Rents and Profits received by B. of his own Eſtate, whereot he was then 
Owner, /pould not be applicable to ſatisfy Creditors till a Demand made, be- 
cauſe till then he did no wrong in receiving the Rents and Profits of his 
own Eſtate. Equ. Abr. 140. 14:1. Mich. 1728. Counteſs of Warwick v. 
1 And cites as lately decreed in Caſe of Mountague v. 
19. The Teſtator deviſes as to all his worldly Eftate, that his Debts be 
within a Tear after his Deceaſe ; and then Deviſes his real E/tate to 
Truſtees for a Term in Truſt for his Wife for Life, Remainder to his Sons ſuc- 
Tres in Tail Male, and gives ſeveral Legacies; Per Ld. Coin 
real Eitate Eſtate is chargeable with the Debts, in Caſe the perſonal 
Eſtate be Defictent. Caſes in Equ. in Ld. Talbot's Time, 110. Trin. 
1735. Hatton v. Nichol. 


* 


3 


(F). Apportioned. In what Caſes, 


L Had Iſſue C. a Son by the iſt Venter, and D. and E. 2 Sons and See tit. Ap- 
* 6 Daughters by his 2d Wife, and ſettles Land on D. in Tail portionment. 


Male, Remainder to Remainder to C. his eldeſt Son by his firſt (A) 
Wite, Provided that if the Land come to his eldeft Son, that he or his Heirs 

ud pay 1000/7, to Teſtator's Daughters within 4 Months after the 
Eſtate thould come to them; and in Default, the Truſtees to enter and 
raiſe the Money. C. dies, leaving F. a Son. D. and E. died withour 
Ine, but one of them ſuffered a Recovery of the Moiety of the Lands, fo 
that a Adoiety only comes to B. the Mother having a Moiety in Jointure to 
her, and made no ſurrender thereof; Per Cur. the 10001. is a legal ſub- 
liſting Charge, and the Daughters claim not under, but Paramount, 
the Gon that ſuffered the Common Recovery; and though the Eſtate 
never came to C. the eldeſt Son, and only a Moiety came to F. his Son, 
yet there muſt be no Apportionment, but the Daughters are intitled to 
the whole 1000 1. 2 Vern. 359. pl. 324. Mich. 1698. Hooley v. Booth. 
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(G) Charge. When Diſcharged. 


„ AN Ds geviſed to be ſold for Payment of Legacies of 200 I. and 
zoo l. Deviſee ſold for 500 I. and he having enjoyed the Lands 
'6 Years, and his Vendee 22 Years, in all 28 Tears without any Demand, 
it was decreed againſt the Legatees and their Bill diſmiffed. Fin. R. 
316, Mich. 29 Car. 2. Cuſſe v. Aſh. | 2 a 
. A. deviſed Lands to &c. and ſays, SS or his Heirs ſhall enjoy the 
Tands, then he or they ſhall, in Reſpect thereof, pay 200 J. to 4 Charity 
Oe. and the 2001. tobe paid within 21 Tears after they come into ee. 
The Lands came to the Poſſeſſion of C. who enjoyed them ſeveral Years, 
ud then ſold them to D. who had quiet Paſſeſſon 40 Nears before the De- 
mand, but bad Notice of the rom . Per Ld. Chan. Had this been a 
t-charge, it would have been always chargeable on the Land, but 
this is of a Sum in Groſs, to be paid together and at one Time ; bur di- 
'refled to amend rhe Bull, if Plaintiff would, and make the * 
r N = EY | 5 Ec. 
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&c. Parties, who perhaps may have paid the Money. Fin. R. 
Hill. 30 Car. a. Attorney General for Athford Pariſh in Kent v. Tull 


3. The Father on Marriage charges Lands with Pay ment of Daugh- 
ter's Portions, has a Daughter and deviſed the Land to a Nephew. The 
Daughter marries J. 8. They releaſe che Portion to the Nephew, and the 
9 covenants that it is in Truſt for the Husband an Wite, and to 
continue che Money in his Hands art lntereft, or place it out on Secu- 
rity. The Nephew ſci/s the Lands with Notice of the Original Charge. 
Decreed that the Lands are ſtill liable to the Portion. 2 Ch. R. 173, 
31 Car. 2. Tucker v. Searle. | 

4. A. by Will gives 3000 J. to bis younger Children, ſecured by Mort. 

gage from B. and declares that if his eldeſt Son does not pay this 3000 l. 

then his Lands ſpall go to his younger Children. B. brings a Bill to re- 

deem and to pay in his Mortgage Money; there is a Decree, and B. 

pays it in purſuant, the Maſter puts it out on a bad Security, the eldeſt Son 

ſhall not be compelled to pay it over again to the younger Children. 

- Vern. 336. pl. 331. Mich. 1685. Oldfield v. Oldfield. 

So where a 5. [ta Leaſe be made in Truſt 0 pay Detts, and after the Leſſor dies, 
viſe of the Heir paying the Debts ſhall be relieved againſt the Leaſe and ſet it 


8 ®, aſide; Per Ld. Chan. 2 Chan. Caſes, 112. Hill. 1 Jac. 2. in Caſe of 


N SDS 
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thety Hans Bodmin v. Vandebenden. 
for Payment 8 FR pk | 
of Debts and Legacics, there is a reſalting Truſt for the Heir, and he may properly come into Court 


and offer to pay the Debts and Legacies, and ＋ >nveyance of the whole Eftate to him; for the 
Deviſees are only Truſtees for Teſtator to pa Debts and Legacies. 9 Mod. 141, Roper v. Rad- 
cliff, in Dom, Prbo. 80 of a Refiduary tee, Ibid. 


es- 


6. When the Lands of the Heir are charged for Payment of Portions to 
Infants at 21 or Marriage, they ſhall not be diſcharged before that Time, 
nor ſhall a real Security tor Infant's Portions be turned into à perſonal Se- 
curity where the Lands are originally charged; but where the Lands are 
only ſupplementally charged, it is otherwiſe z Per Jefferies C. Vern. 338, 
pl. 331. Mich. 1685. Oldfield v. Oldfield. 
But where 7. Land Was convey d to J. S. in Nit to raiſe and pay 500 J. to B. the 
—— 2 A 1 * oy Cs afterwards becomes _m_ 
i bat before he „ B. took a Fungment him to pay the 500 
= 3 when raiſed. The Words being to raiſe Ker pay, che Maſter — the 
Term cvas to Rolls doubted, and took Time to conſider, and would look into the 
ceaſe on the 'Truſt-Deed and Defeaſance of the Judgment. 2 Vern. 85. pl. 8z. 
iy. + # ies Mich. 1688. Harriſon v. Cage. | 
held h | N 1 
that the Land was diſcharged, Ibid. cites Goddard v. Bowman. 
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9. Gratid-father Tenant for Life, Remainder to his firſt Son in Tail, 
Remaitider over with Power to charge the Eftare with Annuity of 2gol. 
per Ann. for 4 Years. He charged the Premiſits with 2 50 J. per 41. 
for 4 Tears #6 begin after che Deceaſe'in Traf# ts ruiſe 1000 J. Part to be 
pew to A. and the other Part to the Plaintiff B. and dies. The Son pays 

. his Part. A. delivers up the Deeds and they are fuppreſſed. The Son 
takes the Profits — Years and mate, and leaves a his Heir at 
Law, but no perſonal Aſſets; Per Lds Commitſioners, the Lands ſhall be 
hable in ide Hund of the Danghter though the 4 Tears are expired, and 
— 5 Fer ſon — 2 ON or Profits and _—_ _ 

Money in Queſtion. a Vern. R. 178. pl. 163. Mich. 1690. 
9. Even at Law, if the Har toob abe Profits which ſhould be applied 


1e = 282 


for Payments of „ the Lands ſhall fill remain charged there with; 
Fer- Lds. Commiiſioners. 2 Vern. 181. in pl. 162. Mich. 1690. cites 
Corbert's Caſe, 4 Rep. 81. b. 82. 
10. A. 


Charge. 47 3 


10. A. deviſed to M. his Daughter 500 1. and then deviſed to B. his 
gon and bis Heirs an Advowſon, on Condition that B. give Bond to pay M. 
this Legary of Soo J. according to his Will, B. died in the Lite of A. 
per Cur. this is a good equitable Charge ſubſiſting, notwithſtanding the 
Death of B. For if he had been living, and had refuſed to give Bond 
fr the Payment of the 500 l. as directed by Will, the Advowſon thould 
de chargeable. N. Ch. R. 115: Mich. 1691. Webb v. Sutton. 

11. K. deviſed the Rents and Profits of his Lands till B. attain 21, or 
marry, tewards Payment of his Debts ; and if B. die before 21, or with- 
out Ittue, 9 Debrs being paid, then he deviſed the ſame 70 J. H. in Tail, 
he paying 100 l. to C.—B. dies beſore 21, without Iſſue. Fhe Profits 
to che Time that B. would have been 21, would not be ſufficient to pay 
the Debrs. *T was decreed per 2 Lords Commiſſioners, Rawlinſon and 
Hutchins, that the Profits ſhould be liable ro Payment of the Debts be- 
yond the Age of 21, till the Debts ſhould be paid. But Ld. Rawlin- 
ſon held that was only by reaſon of the laſt Words; but Ld. Hutchins 
held chat it would be the ſame without them, Chan. Prec. 34. pl. 36. 
Mich. 1691. Martin v. Woodgate. . 

12. By Deſceut of the Inheritance of Lands, out of which a Term for 2 Freem. 
zoo Nears was created for railing a Portion of 5000 J. for A. on whom Rep. 207. 
che Inheritance deſcended, who died under 21 unmarried, the Land Pl 282. S. C. 
is not diſcharged ; bur the 5000 J. remains ſtill a ſubſiſting Charge on the 

Eftate; per Somers C. and affirmed in Dom. Proc. 2 Vern. 348: pl. 320. 

Hill, 1697. Thomas v. Keymith. | 

13. A. deviſed an Annuity of 1001. per Ann. to B. for Life, to be iſſuing 
oat of the Rents and Profits of Bl. Acre, with Clauſe of Diſtreſs; and de- 
wed Wh. Acre, and alſo Bl. Acre, charged with the ſaid Annuiry, to C. 
and his Heirs. The Lands charged were but 50 l. per Ann and B. had 
enter d and taken the Profits during his Lite, and deviſed the Arrears to 
M. And twas decreed for M. For the Intent was that B. ſhould have 
100 J. per Ann. And a Deviſe of the Rents, or of the Profits of Lands is 
| a Deviſe of the Lands themſelves, and rhe Court will decree a Sale 
where Lands are charged to raiſe Portions, and the Profits will not do 
| it; and the Deviſe of Bl. Acre, charged with the Annuity, charges it in 

his Hands by the ſaid Words; tor it could not be charged before. 

Chan, Prec. 122. pl. 106. Mich. 1709. Foſter v. Foſter. 
- 14. Intereſt-Money of a Mortgage ſecured by Bond, is only a further Se- 
curity, and does nor diſcharge the Land; per Maſter of the Rolls. 

Chan. Prec. 132. pl. 116. Mich. 1700. Barret v. Wells. N | 
15. Where Lands are deviſed to Truſtees to raiſe Money for ſeveral Pur- A. deviſed- 
poles, and they raiſe it out of the Profil, the Land is thereby diſcharged, hat Ws Epc 
and the Perſons concerned muſt reſort to the Truſtees; per Ld. Keeper seie che 
Wright. Chan. Prec. 143. pl. 124. Hill. 1700, Juxon v. Brian. Profi of his 
2 ä | whole Rea 
Eftate for Payment of Debts and J ies, and after thoſe paid he deviſed his Eftate to B. The Kas. 
tors miſapplied the Profits. Ld. C. Parker held that this uncertain Intereſt ſhould determine at ſuch 


Niue as they might have paid the Debts &c. if they had duly applied the Rents &c. and only the 
Executors are liable. Wrms's Rep. 505. 518. Mich. 1718. Carter v. Batnardiſton. : 


Daughter, ſubject to the ſaid 8— Truſt. And per Ld. Wright, 
6 > it 


47 4 Charge. 
if the 3000 I. had been made a Collateral Security generally, the Court 
would diſcharge in reaſonable Time, as here in 7 Tears Time, if the Party 
did not ſhe w probable Cauſe of Fear of Eviction, and thew by whom, 
but this being expreſsly ordered to continue, they could not do it; ang 
decreed 3000. to the 'Truſtee ot the Leſſee to ſtand his Security, to be 
laid out at Intereſt on ſuch Security as the Maſter ſhould approve of. 
liable to the Lady's Claim, in caſe there ſhould be no Eviction, 1 - 
= 614. cited per Holt Ch. J. Hill. 13 W. 3. as Lord Cornwallis's 
Caſe. | 
18. In a Marriage-Settlement the Term raiſed for Daughters Portiqy; 
at their Ages of 17, provided that if the ſaid A. ſhould have Iſſue Mal 
upon the Body of the ſaid M. that ſhould attain the Age of 21, or ſhy! 
marry, or if the ſaid A. ſhall have no Daughters, or it the Perfon inherir. 
able ſhall pay off the Portions intended to be raiſed, the Term ſhall 
ceaſe. It happened that A. had a Son that attained the Age of 21. De- 
creed that the Term ceaſe, and the Daughters loſt their Portions, tho 
it was urged that the Meaning muſt be, that it he had a Son he ſhould 
not pay till he arrived at 21 Years, which was enough in Favour of the 
Heir. MS. Tab. Feb. 12, 1706. Colt v. Arnold. 
19. A. made a Leaſe for 21 Tears to B. for Payment of his Debts and 
Legacies ; and by a Will made at the fame Time, reciting that he had 
made ſuch Leaſe, deviſed the Lands after the Expiration of the ſaid Leaſ- 
to C. who was his Heir, and made B. Executor. A. lived 12 Years al. 
ter, and paid the Debrs himſelf, and the Perſonal Eſtate was ſufficient 
tor the Legacies. C. brought a Bill for an Account of the Profits, and 
the Leaſe to be delivered up, the Truft being performed ; but Ld. Keeper 
Wright thought he had no | Fey and that the Rever/1on only was de 
wviſed after the Expiration of the ſaid Leaſe. Chan. Prec. 218. pl. 178. 
Paſch. 1703. Buſhnell v. Parſons, 
Chan. Prec. 20. A, purſuant to Marriage-Articles, ſettled Lands on himſelf for 
3 — Life, Remainder to his Wife for Life, Remainder to the firſt &c. Son 
Tree was af. &. Remainder to 8 for 120 Tears to raiſe 1500 l. for Daughters m 
terwards af- Failure of Iſſue Male, Remainder to himſelf in Fee. The Truſt of the 
firmed in the Term was declared to be to raiſe the 1500 l. out of the Rents and Profits, 
22 4 , as well by Leaſing for 1, 2, or 3 Lives, or any Number of Years determinalit 
(the — thereon, or for 21 Nears abſolutely at the Old Rent. There was only one 
ter ſays it Child, viz. a Daughter named M. | and it ſeems that the Wife was dead, 
was) thought tho” not mentioned.) Afterwards A. ſettled the Rever/jon expectant on 
every hard his own Death without Iſſue Male, ſubject to the 120 Years Term, in 
WI R * Truſtees for 10 Years, Remainder to B. his Nephew for Life, Remainder 
21. at the Lo his firſt &c. Son in Tail Male, Remainder to C. Grandfon of A. and Son 
End of 8. C. of M. in Tail Male, Remainder to himſelf in Fee. The 10 Years Term 
was, that if M. and her Husband would releaſe the 1500 1. then the 
Truſtees ſhould raiſe 19001. viz. 15001. to be veſted in Land for the 
Benefit of M. and her Husband, and the other 400 J. to be paid to the 
Husband himſelf. A. died without Iſſue, leaving C. his Executor, M. 
1500 J. not being paid. B. enter d and enjoy d for 4 Years, the Portion 1 
get paid. The ſurviving Truſtee died, to whom M. admi niſter d, and then 
M. and her Husband and B. affigned the 120 Years Term to F. S. who ad- 
vanced the 15001. B. enjoyed the Land 1 Years, and died without Iſt 
Male, leaving no Aſſets. The Queſtion was, whether the Money could 
be raiſed by Mortgage, or any other Way by the Words of the Trul, 
than by Leaſing or by the Annual Profits? | Ld. C. Macclesfield {aid 
that Here was no Time appointed for raiſing this Portion, and therefore] 
due when the Profits can raiſe it, and it carries no Intere/t ; but when the 
Sum of 15001. is, or might have been, raiſed by the Profits, then it becomes 
due, and the Land is diſcharged as having born its Burthen; that the 
Profits received by B. are as received by F. & the Mortgage, becauſe ! 5 f 1 
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ſaid in the laſt Clauſe in the Mortgage-Deed that 7 ; ould be lawful for B. 


fo take the Profits without Account until Default of Payment; fo that by 


this Clauſe B. was Tenant at Will to the Mortgagee, which makes it all 
one as if J. S. had let it to any other Perſon, and ſo not purſuant to the 
Truſt, and ſo much as has been received of the Profits muſt go towards 


the Payment and ſinking of the Portion only, here having been a Power 


of Leaſing, and the Intention having been to charge the Land as far as 
may be. 2 Wins's Rep. 13 to 21. Paſch, 1122. Ivy v. Gilbert. 


1 


(H) Sunk by Perception of Profits. 


iT, Dward Loyd, on his Marriage, ſettled ſeveral Lands to the Uſe of 

himſelf for Lite, as to Part to his Wife for Jointure, Remainder 
to firſt and other Sons of that Marriage, and ix Default of Iſſue Male to 
the Daughter and Daughters ph that Marriage, and their Heirs, until the 
Remainder-man, to whom the Eſtate was to go, according to the Limitations 
of that Settlement, ſhould pay and ſatisfy unto the Daughter 30001. Re- 
mainder to the Heirs of his Body &c. He had Iſſue a Son by that Mar- 
riage, and 4 Daughters. The Son died in the Life-time of Edward Loyd, 
leaving a Daughter. E. L. atterwards ſuffered a common Recovery, aad 
made a Settlement upon that Marriage, and thereby charged the Pre- 
miſſes with other Lands with the raiſing 3000 1. more. The Daughters 
entered. The Plaintiffs were Creditors by Judgment, and their Bill was 
to be let into a Satistaction, ſubject to thoſe Charges of 3o0o l. and 
3000 I. and in Exoneration thereof, to have an Account of the Rents 
and Profits. Decreed at the Rolls, that they ſhould account for the 
Profits, and that the Rents ſhould be applied firſt ro pay the Intereſt, 
and then to fink the Principal, as in Caſe of a Common Mortgage ; and 
this Decree was affirmed 20 the Ld. Chancellor, with this Variation, 
that the Principal thould not be ſunk till a 3d Part was raiſed, above 
the Intereſt, and ſo again not to ſink the Principal till another 1000 l. 
be raiſed. 2 Vern. 523. pl. 473. Mich. 170g. and ibid. 576. pl. 521. 
Hill. 1706. Blagrave v. Clunn. 


7717 — — — 


1. ct 


(I) Good or not. In reſpect of the Poſſeſſion &c. or 
want of Poſſeſſion &c. in the Perſon charging it. 


1. IT was agreed that he in Rever/ion may charge it, and ſpall take Ef- 
1 fet# after the Death of Tenant for Life; contrary of a Patron. Br. 
rge, pl. 11. cites 38 E. 3. 


tharge extra Terram illam of 208. per Ann. 'The Termor ſhall hold ic 
diſcharged ; but if the Termor ſurrender d to bim in Revenſſon who c harged, 
there he ſhall hold charged, tho 20 Years of the Term be to come; tor 


nion. Br. Charge, pl. 10. cites 5 H. 5. 8. 


3. If Land is leaſed to one for Life, the Remainder in Tail, Remain- 


der to the Heirs of the Tenant for Life, and the Tenant for Life . 2 
"Þ  Rent- 


the Surrender made the Leſſor in, as if no Term had been; by the beſt Opi- 
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4 | 
2. A Man /eaſed Land for Term of Years, and after granted a Rent. 


Charitable Ules. 

Rent. charge in Fee, and dies, and the Tenant in Tail dies without Iſſue 
the Heir of the Tenant for Life ſhall hold the Land charged, Br 
Charge, pl. 36. cites 5 E. 4. 2. | 

4 A Man hkaſed for Life, and granted the Reverſion or Remainder over 
to F. N. who charged the Land and died, and the Tenant for Life is Heir 
to him to the Fee, he ſhall hold diſcharged ; for he hath the Poſſeſſion by 
Purchaſe, tho he hath the Fee by Deſcent, and yet the Franktenement js 
extinct in the Fee. Quære. Br. Charge, pl. 16. cites 9 E. 4. 18. 

5. A Man cannot grant or charge that which he hath not. Perk. S. 6 5. 

6. And therefore it a Man grants a Rent-charge out of the Many of 
Dale, and in Truth he hath not any Thing in the Manor of Dale, and 
a = he purchaſes the Manor of Dale, yet he ſhall hold it diſcharged, 

erk. 8. 65. | 

7. Alſo a Man cannot charge a Right, for it ſhall be a good Plea for 
him to ſay againſt ſuch Grant by Maſter in Fait, that he had not any 
Thing in the Land at the Time of the Grant; but in ſuch Caſe if the 
Grants had been by Fine Executory, the Law is contrary, Perk. S. 65, 


For more of Charge in General, ſee Contribution, Deviſe, Exe: 
cutors, Grants, Jointenant, Mortgage, Rent, and other 
Proper Titles. | 


Charitable Ules. 


(A) By the Statute of 43 Eliz, 


A School 1. 43 Eliz. cap. 4. Hereas Lands, Tenements, Rents, Annuities, 
unleſs it be S. 1. : x Profits, 222 wp on _ o 
a Tree- Money have been given, f limited, appointed, and aſſigned for Relief of ages, 
4 Cu- * — ana poor People, for of fick maimed Soldiers 7, Ma- 
within the riners, Schools of Learning, Free Schools, and Scholars in Iniverſities, 
Proviſion of for Repay of Bridges, Ports, Havens, Cauſeways, Churches, Sea-banks 
the Statute z Highways, oo Education and Preferment of Orphans, for Stock or 
of Q. Eliz. Mai | , : hel 
and conſe. Maintenance 4 ouſes of Correction, for Marriages Fl poor Maids, for help 
uently the of young Tradeſmen, Handycrafiſmen, and Perſons decay d, and for Relief 
Inhabitants or tian of Priſoner's, anũ for Aid of poor Inhabitants, concerning Pa- 
have not'® nents of Fifteenths, ſetting ont of Soldiers, and other Taxes, which Lands, 
Tein the Hereditaments, Goods and Stocks have not been employed according to the 
Anoroey- Charitable Ini ent of the Givers ; 
ral* | | : ve) : 2 | 
Name. Vern. 387. pl. 355. Mich. 1700. Attorney-General, at the Relation of the Inhabitants of 
v. Hewer. AS % f ; 
Cheſt Words (limited, appointed, and aſſigned) are very material Words, tho" omitted in the 
Abridgments of the Statutes; and as to Conſtructions upon them, ſee Letter (B). 


For 


wt. *%, 2 — my was out. 


Sr ., ca => A + = - 


** 


r SSsrerr 


— 


Tr Charitable Uſes. 


oO Is 


== 477 
vr Remedy whereof it ſhall be Lawfull for the Ld. Chancellor, and for the“ Concern- 
[Chancellor of the Dutchy for Lands within the County Palatine of Lancaſter, C5 3 

10 award * Commiſſions to the Biſhop of every ſeveral Dioceſe and his Chan- theſe 6 
cellor, and to other Perſons, authorizing them, or any four of them, to en- Things are to 
quire 4s well by the Oaths of 12 Men of the + County, as by all other lau- be obſerved, 


al Ways of all ſuch Gifts aforeſaid, an i of the Abuſes, Breaches of Eirſt, The 
55515 Neeligences, Mi- 1mployments, not imploying, concealing, Grand £ Fi e 7 


ig; miſcconverting, or M. government of any Lands, Goods or Stock given 2dly, The 
or any the Charitable Uſes before rehearſed ; and the Commiſſioners upon cal. Commil- 
ling the Parties intereſted, ſhall make enquiry by the Oaths of 12 of the ſioners to be 


County (whereunto the Parties intereſted may take their Challenges) and _ [nth | 


non ſuch enquiry ſet dumm ſuch Orders, Fudg ments and Dercees as the ſaid lor of that 
Lands, Goods and Stocks may be duly imploy'd for ſuch Charitable Uſcs for Dioceſs, (if 


which they were given; which Orders Ec. not being Repugnant to the Orders, here be a 


Statutes or Decrees of the Donors, ſhall ſtand good, and ſpall le executed until + 254  bmagg 


the ſame be altered by the Ld. Chancellor, or the Chancellor of the County Pa- ſons of good 
latine of Lancaſter reſ] pedt ively, upon Complaint by any Party grieved. and ſound 


Behaviour. 
2dly, In that Commiſſion any 4 of them do ſuffice to make Orders and Decreet, for therein none is of the 


Quorum. - 4thly, None ſhall be Com miſſioners that have any Part of the Lands &c or Goods, or Chat- 
tles, Money or Stocks in Queſtion. $thly, The Commiſſion is to limit à certain Time, within which 
the Commiſſioners are to order, decree and certify. 6thly, Their Authority is to inquire as well by tho 
Oath of 12 lacaſu en or more, as by all other good Ways and Means. 2 Inſt. 710. 9 

And the Commiſſioners have Power alſo ro enquire of theſe 9 Things. iſt, Of Abuſes. adly, 
Breaches of Truſt. 3dly, Negligences. qthly, Miſ-imployments. 5thly, Not imploying- Gthly, Conceal- 
ing. Tihly, Deſrauding. Sthly, Miſ-converting. gthly, Miſ-covernment of any Lands, Tenements &c. 
Goods, Money &c. given to any of the Charitable Uſes aforeſaid. 2 Inſt. 711. | 

Lands in Gray's Inn Lane were given to build a School at Rugby in Warwickſbire. The Commiſſioners 
6 at Rugby to inquire, and held not good. Toth 92. 2 Jac. Rugby School's Caſe.-——Duke's Char. 

ſes. 80. pl. 24. S. C. upon Breach of the Truſt, a Commiſſion was taken out in Warwickſhire, to 
inquire of this Gift; and by a 44 the Gift and Breach of Truſt was found, and a Decree 
made by the Commiſſioners in that County, to ſettle the Lands according to the Donor's Will; and 
upon an Appeal tlie Decree was reverſed; for the Inquiſitien and Decree was not made, ner found by Ju- 
rors, ana Commiſſioners of the County where the Lands given to ſuch Uſes co lie. The Words of the Sta- 
tute age, Lo enquire by the Oaths of 12 Men, or more of the County, of ſuch Gifts, Limitations, and 
Appointments, and of the Breaches of Truſt of ſuch Lands or Goods &c. which is intended to be by 
Jury and Commiſſioners of that County where the Lands do lie. Ibid. 118. pl. 2. S. P. See 


126. pl. 36. S. P. 0 


2. F. 2. This Ad ſball not extend to any Lands, Goods or Stccks given This AQ 
to any College, Hall, or Houſe of Learning within the Univerſities, and to _ ge oof 
the Colleges of Wet minſter, Eaton or Wincheſter, or to any Cathedral or Colle- Lan "=." ot 
Hate Church. h | nor to all 
3. H. 3. This AG ſball not extend to any City or Town Corporate, or to any Goods and 
Lands or Tenements given to the Uſe aforeſaid, within any ſuch City or Town . 
Corporate, where there are Governors appointed, neither to any College, Hoſpi- jo. mg given 
tat or Free- School, which have * ſpecial Viſitors, Governors, or Overſeers to any of the 
appointed by, their Founders. | TEE ee, N 75 N ; 

* U. ſes afore- 
ſaid ; bnt certain are excepted in theſe 8 ſeveral Caſes, viz. iſt, Of the Colleges, Halls or Houſes of, 
Learning in either of the Univerſities. 2dly, Of the College of Weſtmiſter. 3dly, Of the College of, 

4thiy, Of the College of Wincheſter. $5thly, Of any City or Town Corporate, where there 
a ſpecial Governor or Governors of ſuch Lands &c. -6thly, Of any College, Hoſpital, or Free- 
* which have ſpecial Viſitors or Governors, or Overſeers appointed to hw by their Founders. 

oft. 211. 

It Land is given to a Corporation, or other particular Perſons to perform a Charitable Uſe, 
wid "the. Dinor appoints them Viſitors alſo of the Uſe according to his Intent; if the ſajd Viſitors 
do break the 7 ruſt, either in detaining Part of the Revenue, miſ-imploying, or any other Ways de- 

uding the Charitable Uſe ; this may be reſtored by Decree of the Commiſſioners, notwithſtanding” 

Statute of 43 Eliz. which diſables Commiſſioners to meddle with Lands given to the Charitable 
Uſes, where ſpecial Viſitors are appointed; For the Intent of the Statute is to diſable Comntiſſioners to med- 
ale with ſuch a Caſe, where the Land is given to Perſons in Truſt to perform a Charitable Uſe, and the Donor 

2 ſpecial Viſitors to ſee 7 Truſtees to porform the Uſe according to his Intent; if the Truſtees de. 
aud the Truſt, the Commiſſioners cannot 7 dle, but the Viſitors are to perform it; but e 

A * ne eee 6 Vier 


* 


— 


478 Charitable Uſes. 
22 are Traftees alſo, there the Commiſſioners may by their Decree, reform the Abuſe of the Charing. 


ſe ; reſolved by Ld. Coventry. Duke's Char. Uſes, 68, 69. pl. 6. Hill. 11 Car. Sutton Cotes,1.. 
* . bid. 1 24. pl. 26. S. C. in totidem Verbis. ; eneld's 


4. S. 4. This Ad ſhall not be prejudicial to the Furiſdifion of the Ori. 
nary. 

'4 S. 5. No Perſons that ſpall have any of the ſaid Lands, Goode 
ar Stocks, or ſhall pretend Title thereunto, ſhall be named a Commiinur 
or a Furor, or ſhall ſerve in the ſame. | 

This Act 6. H. 6. Perſons which ſhall purchaſe upon valuable Conjzderation of Mea 
does not ex- yey of Land, any Eſtate or Intereſt in any Lands, or Chattles that ſhall ty 
T0 oe givento any the Charitable Uſes above mentioned without Fraud, having no Nj. 
Ne rice of the ſame Charitable Uje, ſhall not be impeac hed by Decrees of the Can. 
having miſſioners, and yet the Commiſſioners may make Decrees and Orders for Re- 
theſe 3 compence to be made by any Perſons who being put in Truſt, or having Ne. 

ualities3 ice of the Charitable yes above mentioned, ſhall break the ſame Truſt, or de- 


— 7 * fraud the ſame Uſes againſt the Heirs, Executors or Adminiſtrators of then 


ſideration of Having Equity. 


Money or 

Land.” 2dly, Without Fraud or Covin. $dly, Having no Notice of the ſame Charitable Uſe. But 
albeit the Commiſſionets cannot make any Decree againft any ſuch Purchaſors, yet _ they make De- 
erees for retompence to be made by any Perſon or Perſons, who being put in Truſt, or having Notice of 
the Charitable Uſes aboveſaid, have or ſhall break the ſaid Truſt, or defraud the ſame Uſes by any 
Conveyance, Gift, Grant, Leaſe, Releaſe or Converſion againſt his or their Heirs, Executors and 
Adminiſtrators, having Aſſets in Law or Equity, fo far as the ſaid Aſſets will extend. 2 Inſt. 111, 

It Lands be given to a Charitable Uſe, and to diſpoſe of an Ovebplus; if the Purchaſor had »o Notice, it 
cannot bind, but if Rent Iſue out of Land, the Purchaſor mult pay it, but will not charge him to pa 
Arrearages before Purchaſe, nor lay it upon one, nor excuſe the other. Toth. 95, 96. cites Mich. 14 
Car. Peacock v. Tewer.- Duke of Char. Uſes, 82 pl. 33. S. C. 

Lands were charged by Will with 2001. to be paid within 2 Years to a Charity. T. after the Deyi- 
ſor's Death, purchaſed the Land with Notice C2 Charge, and after 40 Tears quiet Enjoyment and a Settle- 
ment made by the Purchaſor on his Son's Marriage, a Demand was made of this 200 l. But becauſe 
the Executors or Adminiſtrators of the Deviſor were not made Parties, the Ld. Chancellor would not 
direct a Trial at Law upon the Point of Notice, nor make any Decree ; beſides the Demand was not 
ih Nature of a Rent-charge, which will always be chargeable on the Land into whoſe Hands ſoever 
the ſame ſhall come, but it was of a Sum in Groſs to be paid together and at one Time, and this Land 
having been enjoyed by feveral Perſons fince his Will, it does not appear but that the Money may be 
paid ; and ordered that Plaintiff be at Liberty to amend his Bill, and make proper Parties, and to bring 
the Cauſe to a Hearing again as he ſhould be adviſed, Fin. Rep. 336. Hill. 3o Car. 2. Attorney-Gene- 


ral v. Twiſden. 


This A& », F. J. This AG ſpall not give Power to any Commiſſioners to make Orders 
— — ex- concerning any Manors or Hereditaments granted unto the ©Ousen, to King 
Lahds of Henry the Eighth, King Edward the Sixth, or Queen Mary. And yet if 
Purchaſ6rs any ſuch Manors, or Hereditaments, or any Profits out of the ſame have been 
of Lands, given for any of the Charitable Uſes before expreſſed, ſiuce the beginning ef 


Tenements Her 1/riefty's Reign, the Commiſſioners may proceed ire and make Or- 
TSA. , 9 3 | 2e Iy proceed to enquire and make Ur 

_— — ders and Decrees according to this Af, the laſt mentioned Proviſo notwith- 

ſured, con- ſtanding. 

veyed, or , 


come to Queen Eliz. H. 8. Ed. 6. or Queen Mary by Act of Parliament, Surrender, Exchange, Relin- 
uiſhment, Eſcheat, At tornment, Conveyatice, br othetwifs, But if ſuch Manors, Lands &c. have 
nce the Beginning of Queen Eljzaberh's Reign been given 8c. to any of the Charitable Uſes before 
expreſſed, this Act Extend to the ſame; ' s Lit. 111. 


- 


Concerving 8. 8.8. All Orders and  Decrees of the Commiſſioners ſhall be cartified 
8 under the Seals of t be ſaid Commiſſioners, either into the Chancery of Eng- 
miſſioners, land, or into the Chancery within the County Palatine of Lancaſter, within 


theſes ſuch Time as ſhall be limited in the Commiſhons. 


naings are 0 NR. A | 
to be obſerved. 1ſt, That they certify their Order and Decree reſpectively, either into the Court ef Chan- 
cery of England, or into the Chancery of the County Palatine of Lancafter, as the Caſe ſhall require. 
adly, That it ought to be in Parchment, under the Hands and Seals of the Gommiſſicners. 3dly, It muſt 


de within the Time limited in the Commiſſion. 4thly, That the Lord Chancellor or Ld Keeper, and the 


id Chancellor of the Dutchy ſhall, and may within their ſeveral Juriſdictions, take ſuch Order — 


* 
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he due Execution of all or any of the ſaid Judgments, Decrees and Orders ſo certified, as to either of : 
them ſball ſeem fit and convenient. 2 Inſt. 71 l. 


9. 8. 9. The Lord Chancellor, and the Chancellor of the Dutchy, may 
take Order for the due Execution of the ſaid Decrees and Orders, © 
10. &. 10. If after any ſuch Certificate made, any Perſons (hall find In the Re- 
themſetves grieved with any of the ſaid Orders or Decrees, it ſhall be lawful med) for wo 
or them to complain to the Lord Chancellor, or the Chancellor of the Dute hy Hor, vo 
atcording to their ſeveral Furiſdiction; and the ſaid Lord Chancellor, or Decrees fo 
Chancellor of the Dutchy, may proceed to the Examination, Hearing and De- certified, 


mining thereof, and annul, alter or enlarge the ſaid Orders and Decrees heſe 5 


of the Commiſſioners according to the Intent of the Donors, and ſhall tax Coft's 1 —_ ns 
againſt ſuch Perſons as ſhall complain without Cauſe. fdered: 189 


That he 
camplain to the Lord Chancellor, or Lord Keeper, or to the Chancellor of the Dutchy according to their 
ſeveral Jurisdictions, for Redreſs thereof; and this Complaint is to be by Bill. adly, Upon ſuch Com- 
plaint, firſt they ſhall reſpectively by ſuch Courſe, as to their Wiſdoms ſhall ſeem meeteſt, the Cir- 
cumftance of the Caſe conſidered, proceed to the Examination, Hearing, and Determining the reof, 2. Upon 
Hearing thereof, ſhall or may adnul the Whole, (which rarely is done) diminiſh (in Part) or enlarge, 
(that is to confirm the Former, and to enlarge the ſame by adding ſomething thereunto) the Judgment 
and Decrees ſo certified. 3dly, As ſhall be 4. to ſtand with Equity and good Conſcience. Athly, 
According to the true Intent and Meaning of the Donors and Founders thereot. 5thly, And ſhall, and 
may tax and award good Coſts of Suit by their Diſcretion, (reſpectively) againſt ſuch Ferſons as ſhall 
complain to them reſpectively <vithout juſt and ſufficient Cauſe of the Orders, Judgments and Decrees be- 
fore mentioned. But this Order being given and limited by Act of Parliament, no Coſts (if the Order, 
Judgment or Decree de adnuled, diminiſhed or enlarged) ought to be given to the Party complaining, 
In. 711. 712. 


„ 


— 


? 


(B) | Eſtabliſhed, though the Conveyance was de- 
1 fective. | 


1FNEVISE Eccleſæ Sancti Andrez de Holbourn. The Parſon 
ſhall rake, and yer the Church is not Perſona Capax, bur the 
Intent appears. Pl. C. 523. b. Hill. 20 Eliz. in Cale of Welkden v. El- 


2. A Ci hold may be charged with 2 Charitable Uſe. Toth. 92. 41 Duke's Chat. 
e. 


Eliz. Kenſham's Ca Uſes 80. pl. 
2 25. cites S. C. 
3. Deviſe to a Charity by a Feme Covert Adminiftratrix, was held Mo, 822, 

good. 2 Vern. 454. cites Mo. 822. Damus's Caſe. 823. pl. 1111. 

12 Wn 
556 C 


4A beviſe of Lands held in Capite was made to the Principal, Fellvws, A Deviſe to 
and Sebolars of Feſtus College in Oxford, to find a Scholar of the Blood of the the Compa- 
Baer from Time to Time. Upon a Reference to Hobart Ch. J. and ef Hes. 
Ch, Baron, they agreed that the Deviſe was void in Law, becauſe London fr 
the Statute of Wills did not allow Deviſes to Corporations in Mott» a Charitable 
main, yet they held it clearly within the Relief of 43 Eliz. under the Uſe, vas 
Words (limited and appointed; and ſo it was decreed, that the Col- 20s good 
ſhould enjoy it againſt the Ward and his Heirs ; and they beld Ty, 92. 
d that the Proviſo in the Statute exempring Colleges, is only intend» Trin. 5 Car, 
ell to exempt them from being retormgd by Commi ion. but not to re- 8 
1550 — made to them. Hob. 183. Hill. 13 Jac. Flood's, alias, Puter Ch 10 
2 . | Uſes 89. pl. 
Nan 23. cites 
90 upon a Decree by Commiſſioners to ſettle the Lands upon the Company. An Appeal N and 
Exception taken, for that the Company ot Leatherſellers was a Corporation, and the Statutes of Wilts 


Wee * of Land to a Corporation, But the Decree was confirmed, there being many Pre. 
in it, | 
| 5. A 
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S C. cived 5. A Will of Copyhold Lands of Inheritance to A. and his Heirs, mia 
2 Vern. 454. gx any Surrender betore or after the ill, was decreed good by the Stat. 


Mich 1703. kthe C 
. 416.— 43 El. 4. but per Ld. Chancellor, the Lord of the Copyhold ſhall hay 
dee 8 C. in his Duties always of Fines, Heriots, Sc. of the Heir or Purchaſor, in 


Duke 74, whoſe Name the Intereſt of the Copyhold reſts in Law, and that 41. 
59 716— Jowance ſhall be made of it out of the Charitable Uſe. Mo. 890. pl. 


wha 1253. River's Caſe. 
Feld that 22 1 
the Statute 43 Eliz. ſupplies all Defects of Aſſurances, <vhere the Donor is of Capacity to diſpoſe, and ha; 
ſuch an Eſtate as is any ways detiſable by him; and upon this Ground it hath been held, that if a Copy- 
holder doth diſpoſe of Copyhold Lands to a Charitable Uſe without a Surrender, or if Tenants in Tail do 
convey Land to a Charitable Uſe without a Fine, or if a Reverſion be granted without Attornment or Inroll. 
ment, and divers other the like Caſes, yer theſe Defects are ſupplied by the Starute of 43 Eliz. becauſe 
the Donor had a Diſpoſing Power of the Eſtate, and this is a good Limitation and Appointment within 


this Statute. Duke's Char. Uſes 84. pl. 40. Chriſt-Hoſpital v. Hawes. 


— 


Duke's Char. 6, If an Infant, Lunatick, or other Perſon who has not Capacity to dif. 
Pi in poſe of an Eſtate, ſhall grant to a Charitable Uſe, this Defect is not 
BCl — fapolied by the Statute. Duke's Char. Uſes 85. pl. 40. in Caſe of 
Ibid. 110. Chriſt's-Hoſpital v. Hawes, cites it as refolved Hob, 136. 15 Jac. in 
cites S. C. Collinſon's Caſe. 


& S. P. and 
adds Feme Covert. Hob. 1 36. pl. 184. S. C. 


Mo. 888 pl 7. C. 15 H. 8. deviſed a Houſe in Eltham, in Kent, to L. his Wife fir 
1251. Rolt's Life, and after her Death to J. B. and others, Feoffees, (as he called 


Caſe, S. C. - | ft 4 7 
One. them) in the ſaid Honſe, to keep it in Reparations, and to beſtot the re 
The be- of the Profits upon the Reparations of certain Highways there. 2 ant 10 


cauſe this Wife are dead, and the Houſe deſcended to O. R. an Infant. This Caſe 
Will was bong Chancery, between the Pariſhioners and R. was referred by 


made before the Court to the Ld. Hobbard, and the Ld. Ch. B. Tanfield, who 


H. 8. and reſolved it clearly, that though the Deviſe was utterly void, yet 
the Land not it was within the Words (limited and appointed to Charitable Uſes ;) 
in Uſe, whe- otherwiſe if he were one who had appointed what was not his own 
ther it were to Charitable Uſes, Hob. 136. pl. 184. Paſch. 15 Jac. Colliſon's 


a Limitation 

Appoint- Caſe. 

ment, or : ö | 

Aſſignment within the Stat. 43 Eliz. and that it was referr'd to Mountague Ch. J. and Hobart, who 


certifying that it was a Limitation or Appointment to a Charitable Uſe, to be relieved by the Star. 33 
Eliz. cap 4 the Ld. Chancellor confirmed the Decree. ; | | 
The Charity of Judges have carried ſeveral Caſes on the 43 Eliz. great Lengths, and this occaſioned 
the Diſtinftion between eroding, Of Will and by Appointment, which ſurely the Makers of the Statute 
never thought of ; per Ld. C. Cowper. an. Prec. 272. Mich, 1708. The Attorney-General for 
Sidney College v. Baines. ——G. Equ. Rep. 5. S. C. | | 


8. If a Man conveys 2 Parts of bis Lands which he held in Capite, tor 


a valuable Conſideration, and then deviſes the remaining zd Part to a Cha- 

rity, this is void, and not helped by the Statute; becauſe, in the In- 

ſtant of his Death, this zd Part deſcends to the Heir, and he having 

diſpoſed the other 2 Parts has no Power by che Common Law, and-1s 

diſabled 1 Statute of Wills to deviſe the other Part. Duke's Char. 

D Uſes 78. pl. 18. in 19 Jae. Ld. Mountague's CaſdGGmGGm. 

Deviſe by 9. If Tenant in Tail gives Land to Charitable Uſes, the Iſſue is barr'd; 

2 Cha. for the Saving in the Stat. 39 Eliz. cap. 5. excludes him. Arg. God. 
ritable Uſes 309. Paſch. 21 Jac: "y "6 12 Af | 

to be a good Appointment, tho no Fine was levied or Recovery ſuſfered. 2 Vern. 453. pl. 416. Mich. 

1703. The Attorney-General and Pettifer v. Rye, Warwick, & al”. And the Remainder-min 

ſhall be bound by a Settlement to Charitable Uſes as well as the Iſſue in Tail, and a Decree made by 

the Commiſſioners was confirmed wich Coſts. - Chan. Prec. 16. Tay v. Slaughter. The Statute of 

43 Eliz. herein .reffored the Common Law, and at Common Law was no Fine or Recovery. G. E9%- 

ep. 43. Jenner v. Harper. ——Chao. Prec. 391. Trin. 1714. S. C & S F. E 1 
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Charitable Uſes. 
10. The Teſtator being ſeiſed in Fee of a Manor held in Capite, de- Jo. 428. pl. 
viſed it to be ſold by his Executors, and that Part of the Money ariſing by 12. Aſcough 
ſuch Sale /-ould be paid to his Wife, and Part in ſeveral other Legacies, and 8 Au 
the Reſidue to be beſtowed in Charitable Uſes. Moy a Reference to the 8. P. does 
juſtices of B. R. from the Court of Wards, the Queſtion was whether not appear; 
this was a good Conveyance within the Stat. 43 Eliz. becauſe there was but reſolved 
no Diſpoſition of the Land to Charitable Uſes, but only an Appointment that _ _ — 
' the Land ſhould be ſold, and the Money divided as aforeſaid; and reſolved 


d Part 1 
that it was not. Cro. C. 525. pl. 4. Hill. 14 Car. Aſcough's Caſe. Told tn Lew 


* the 
Cro. C. 525. S. P. 


n 


» a 


Heir, notwithſtanding the Statute of Charitable Uſes.— 


11. A Feme Covert makes a Will of 30s. per Ann. to a Charitable Uſe, 
aut of ſome of her own Lands; and tho' an Award was made that ir ſhall 
be paid, and Bonds given to perform the ſame, yet the Heir is not bound 
to perform rhe ſame. Toth. 96. cites'T'rin. 15 Car. Bramble v. the Poor 
of Havering. | 
12. Money given to a Pariſh 5 nerally, and not ſaid to what Uſe, de- 
creed to the Poor of the Pariſh. Chan. Caſes 134, 135. Mich. 21 Car. 
2. Weſt and the Churchwardens and Overſeers of the Poor &c. of Great 
Creaton v. Knight. 1 1 ory 
13. Where a Deviſe was of Lands to 7rinity-College in Cambridge, 
for the Maintenance of a Fellow there, and that if any by Cavil ſhould 
hinder this Deviſe, or that the ſame cannot go to the College by reaſon of the 
Statute of Mortmain, then he deviſed the ſame to R. N. and his Hers ; and 
upon an Information exhibited againſt R. N. by the Attorney-General 
to have this Land eſtabliſhed in the College, it was decreed according- 
ly, notwithſtanding the ſaid Statute of Mortmain, and the ſaid Clauſe In 
pid Will: Lev. 284. Hill. 2: & 22 Car. 2. in Canc. The King v. 
Newman. | | 
14. M. deviſed 371. per Ann. to Charitable Uſes, out of the Manor 3 Chan. Rep. 
of W. which was held in Capite. Exception was taken that the Manor wack he _ 
being held in Capite the Teſtator could charge only 2 Parts in 3 by his 2 le 
| Will which would not amount to 37 l. a Year. But the Court held 454 S. C. 
the Whole chargeable by the Will by the Stat. 43 Eliz. which was an cited as de- 
enabling Statute, and that the Tettator had only miſtaken the Manner of creed good. 
the Conveyance ; for had he done it by Grant it had been good tor the 
Whole, and being by Will the Statute made it a good Appointment for 
the Whole in like Manner. Nelſ. Ch. Rep. 146. in 22 Err. 2, Higgins 
v. the Poor of Southampton. 


Is. Tho' a Charity was precedent to the Stat. 43 Eliz. cap. 4. yet the 
Statute ſubſequent had a Retroſpect, and would make ic a good Appoint- 


ment, tho' it was not ſo before (but void). Chan. Caſes 195. Hill. 22 
& 23 Car. 2. Smich v. Stowell. ; 


16. A Deviſe, void by Miſnoſmer of a Corporation, was ſupply'd in Fin, Rep. 
Equity as a good Appointment of a Charitable Uſe, Chan. Caſes 267. 528. jr 
Mich. 27 Car. 2. Anon. 1 

| | | Cambridge, 
8. C accordingly. — Duke 37 78 S. P. in 8. C. pl. 16. ——2 Vern. 454. cited as the Caſe of Plate 

1, vt. John's College. uke Char. Uſes 83. pl. 38. The Mayor of London's Caſe, S. P. held 

D: where Lands were deviſed to the Mayor and Chamberlain of London, inſtead of the 


lag or and Commonalty ; for it appears that he intended to give it to the Corporation of Condon, and 
dis Intent ſhall be obſerved. 8 A , n Y f 


17. A, built an Alms-houſe in L. and, during his Life, gave 41. per 
Ann, to q poor Women of L. of 60 Years of Age, and after by his Will 
Save 281. per Ann: to be diſtributed equally between 7 poor Women. De- 
creed, that this Charity be eftabiiſhed for ever, tho the Words do nor 
ully dire& ic in Succeilion, and the 7 _ Women to be choſen out of © 5 
8 6 only. 
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only. Fin. R. 353. Paſch. 30 Car. 2. Attorney General for Lambeth 
| Pariſh v. W hitchcotr. 

4 18. A. deviled a Charity to the Poor of B. in the County of C. which 
was a Miftake of the County ot C. tor D. The Court was ot Opinion 
that ſince there was ſuch a Pariſh in the County of D.—A. mutt mean 
that Pariſh, becauſe it appears he was born there, and that both he and 

his Parents lived and died in that Pariſh. Fin. R. 395. Mich, 39 Car 
2. Langenew Pariſh in Denbighſhire, alias, Owen, v. Bean & al'. 
19. A Rector deviſed for the Maintenance of a Miniſter there, was de- 

viſed to no certain Perſon, and therefore void at Common Law, and no- 
thing was mentioned concerning the Nomination to it. Thoſe to whom 
the Eſtate came appointed O. to be Miniſter, and ſerve the Cure, p. 
ſuppoling a Lapſe to the Crown, was prelented, inſtituted, and indudt- 
ed, as it the Church had been void. (Note, the Church was tormerly 
appropriate to an Abbey, and no Vicar endowed, but, probably, was 
ſerved by one of the Monks, and this coming to the Crown, by Grant 
came to the Teſtator.) It was urged, that here was a pious Uſe wholly 
ſubject ta this Court, and that P. coming in by the Ordinary, tho' he 
was not Parſon or Vicar, was allowed by the Biſhop ; and decreed ac- 
cordingly that P. ſhould have the Tithes. 2 Chan, Caſes 31. Trin. 32 
Car. 2. Pere v. Oldfield. 
20. An Impropriator deviſed to one that ſerved the Cure, and to all that 
ſhould ſerve the Cure after him, ail the Tit hes, and other Profits &c. Tho 
the Curate was incapable to take by this Deviſe in ſuch Manner, for 
want of being incorporate, and having Succeſſion, yet Ld. Chancellor 
Finch decreed, that the Heir of the Deviſee ſhould be ſeiſed in Truſt 
for the Curate for the Time being. 2 Vent. 349. Paſch. 32 Car. 2. 
Anon. | 

21. In Caſe of Copyhold Land where there is a Surrender to the Uſe of 
the Will, ſuch a Will will operate as an Appointment ; for the Copy hold 

aſſes not by the Will, but by the Surrender. 2 Vern. 598. pl. 536. 
Mich. 1707. Att. Gen. v. Barnes & Ux. (the Caſe of Sidney College in 
Cambridge.) 

3 Chan. Rep. 22, A Will not executed in Preſence of three Witneſſes, being void as a 

= * — Will, cannot operate as an Appointment within the 43 Eliz. 2 Vern. 

Toba 397. Mich. 1107, Att. Gen. v. Barnes & Ux. (the Caſe of Sidney Col- 

ſe, bur lege in Cambridge. ) 

Ld. Chan- | 

cellor ſaid, that it being a favourable Caſe on the one Side, and a Charity on the other, he would 

conſider further of ir, and confer with the Judges. 

Deviſe of Lands, not in Writing, to Charitable Uſes, or wit bout 3 Witneſſes, is void; and the Sta- 
rate 43 El. 4. which favoured Appointments to Chariries, is now repealed pro Tanto, i. e. as to the 
Want of 4 Witneſſes, by the Statute of Frauds, which requires 3 Witneſſes. 1 Salk. 163. pl. ;. 
Trin. 1914. in Canc. Genner v. Harper. Gilb. Equ. Rep. 44. S. C. in totidem Verbis, only mil- 
takes a Citation out of Swinb. for Comb. and concludes, that Ld. Chancellor ſeemed to be of the ſame 
Opinion, but ſaid, he wonld conſider of it till the firſt Day of Cauſes after the Term, and in the mean 
Time recommended it to the Plaintiffs ro make good the Charity. 

A Nuncupative Will of 20]. per Ann. out of Lands to a Charity, tho* before the Statute of 
Frauds, is not good as an Appointment by the 43 Eliz. Ch. Prec. 389. Trin. 1714 Jenner v. Har- 
per. For at Common Law Lands or a Real Eſtate were not deviſable, and the Srarute of 32 H. 8. 
as much requires that a Will of Land ſhould be in Writing as by the Statute of Frauds it is required 


that ſuch a Will ſhould have 3 Witneſſes, and this being a Deviſe of Rent, which cannot paſs without 


Deed, is not good by Nuncupative Will. Wrms's Rep. 248. Trin. 1714 S. C. Wms's Rep. 248. 
the Reporter makes a Quzre, and cites Duke's Charitable Uſes, 8 1. @toddard's Caſe, where one, be. 
fore the Statute of Frauds, deviſed a Rent of 10 l. a Year out of Lands to Charitable Uſes, and will'd 
the Scrivener to put it in Writing, which he did, and decreed that this Nuncupative Will was good ; 
tor tho' a Rent cannot be created without Deed, yet Rent may be appointed without Deed by the Words 
of 43 Eliz. and tho* the Nuncupative Will be void as a Will, yet it is good as an Appointment ; and 
the Reporter ſays it ſeems, that 43 Eliz which makes theſe Appointments to Charities good, being ſub 
ſequent to 32 H. 8. of Wills, ſuperſedes and repeals that Statute, but that ir is true, that the Statute of 
Frauds being ſubſeqnent to 43 Eliz. repeals that, and therefore ſince the Statutc of Frauds an Appoint- 
ment of Lands to a Charity by Will not atteſted by 3 Witneſſes is void. | 
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Charite ble Uſes. 3 


23. A Wife having Power to diſpoſe of her Perſonal Eftate, (which on- 
ly comprehended the Perſonal Eſtate the had before Marriage) and get- 


ting into Poſſeſſion, in a ſecret Manner, atter Marriage, of a great Perſonal 
Elate at her Father's Death, conceals it from her Husband, and after- 


| wards by Will diſpoſes of it to Charities ; yet decreed, that what was 


ſo concealed ſhall not be made good to the Husband, ſo as to diſap- 


27 the Charities, MS. Tab. March 11. 1711. Pilkington v. Cuth- 
rtſon. 3 | 


"24. A. ſettled Lands, with Power of Revocation by Writing exe- Gilb. Equ. 


| cured under Hand and Seal in the Preſence of 3, Witneſſes, not being T4 1374 


menial Servants, and in her Illneſs, by a Letter, directed a Deed of dem Verbis, 
Revocation to be prepared, but died before it was done, having by 

Will left Part to Charitable Uſes, and decreed good as an Appointment, 

tho* there was uo Revocation 3 Per Maſter ot the Rolls. Ch. Prec. 473. 

pl. 296. Paſch. 1717. Piggot v. Penrice. 


25. The Statute ſupplies all Defects of Aſſurance where the Donor is of Ibid. cites | 


Capacity to diſpoſe, and hath ſuch an Eſtate as is any way diſpoſable by Uns g Char. 


him, whether by Fine or Common Recovery. 2 Vern. 755. pl. 660. pgs by 4» 
Mich, 1717. in Caſe of Att. Gen. v. Burdet. of Chriſt's 


Hoſpital v. 
Hawes, S. P. where it is ſaid, that upon this Ground it has been held. 


26. J. S. by Will deviſed an Annuity of 50 l. a Year, and alſo 100 J. 
in Money, to A. and his Heirs, and if A. dies without Heirs, then to a 
Charity. A. died without Iſſue in the Life-time of F. F. the Teſtator, and 
then J. S. died. Ir was argued, that the Deviſe of the Remainder 
ought to be ſupported, as given to a Charity; but Ld. Chancellor ſaid, 
that ſuppoling it to be void it given to a common Perſon, it ſhall be the 
ſame when given to a Charity; that in this Caſe the Deviſe over is void, 
and the Word ( Heirs) thall not be conſtrued to ſignify Heirs of the 
Body where the Deviſee over is not inheritable; and the Death of the 
firſt Deviſee in the Lite-time of the Teſtator can make no Alteration, 
it the Will was void at the making. 2 Wms's Rep. 369. pl. 109. 
Trin. 1726. Att. Gen. v. Gill. 


— 


(C) Grant or Deviſe to Gharitable Uſes. Good in re- 


ſpect of the Words of the Gift, and the Perſons to 
whom. : 


1. IF one deviſes Land 0 J. S. for Life, the Remainder to the Church 
K. Andrews in Holborn, the Parſon of the Church ſhall have this 
Remainder. Duke's Char. Uſes 113. cites 21 R. 2. Deviſe 17. [Bur it 
1 17. 0 | er EY | 
2. A Deviſe to the poor People maintained in the Hoſpital in the Pariſh of Duke's Char. 
St. Lawrence in Reading for ever. Exception was taken, that the $37 81. pl. 


were not capable by that Name, for no Corporation, yet, becauſe the 30. cites S.C. 
| ble „ 


laintiff was capable to take Lands in Mortmain, and did govern the : 
Hoſpital, it was decreed the Defendant ſhould aſſure the Lands to the © 
Mayor and Burgeſſes for the Maintenance of the ſaid Hoſpital. Toth. 
94-cites 43 Eliz. Mayor and Burgeſſes of Reading v. Lane. | 

Upon the Will of one Hunt, of the Leaſe of the Rectory of H. in Duke's Char. 


the County of W. it was reſolved by Egerton and Popham, that a De- Uſes 80. >» 
Vile of Money to be diſtributed to 20 of the pooreſt of his Kindred, ſhall be eng 


accordingly. 
a good 13 ts. 
r 


| 

\ 

| 

* 
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—Chariable Uſes. 1 


2 good Deviſe, notwithſtanding it does not appear that he had any poor 
Kindred. Toth. 92. cites 44 Eliz. Goff v. Webb, 
Duke's Char. 4. A. being ſeiſed of Copyho/d Lands in B. in Eſſex, did deviſe, that 
—_ 81 3 the Parſon. and Churchwardens in Thames-ftreet, London, and 4 honeff 
— of that Pariſh, ſhould ſell the Land, and employ the Money 
for the Poor, and Charitable Uſes in that Pariſh ; and it was objected 
that the Deviſe was void, becauſe the Parſon and Churchwardens were 
not a Corporation to take Land out of London, nor to fell it for ſuch Uſe, . 
but it was decreed, that the Deviſe was good, and that they had a good 
2 Authority to ſell the ſame. Toth. 92, 93. Cites 3 Jac. Champion y, 
Duke's Char. S mitn. g 
Uſes 82. pl. 5, When 30 Uſe is mentioned or directed in a Deed, it ſhall be decreed 
32. cites S. C. to the Uſe of the Poor. Toth. 95. cites 10 Jac. Fiſher v. Hill. 
Sir Thomas 6, The Captain, Mariners, and Soldiers at Sea made a voluntary Conſti. 
Tre - » Fution, that every Marincr and Sea-ſoldier ſhould abate ſo much a Month out 
of the Navy. of their Pay, to be employed for the Relief of the Mariners and Soldiers 
Toth. 94, maimed or hurt in the Service, of which Abatement there was 30901. and 
95. 8. C. which had been in the Hands of Sir Tho. Middleton above 20 Years, 
and the 90 The Mariners prom a Commiſſion upon the Statute of 43 Elis. 
— po whereupon the Commiſſioners finding the Conſtitution and the Rerainer, 
could claim Sir Thomas was decreed to pay the Money to the ſaid Uſe; and upon 
it, yet he Exceptions exhibited by Sir 'Thomas, the Ld. Chancellor confirmed the 
was adjudg'd Decree. Mo. 889. pl. 1252. 15 Jac. Middleton's Caſe. 


to account 


for it by this Law. Duke's Char. Uſes 74. pl. 13. cites S. C. 


Duke's Char. J. A deyiſed by Parol a yearly Rent of 10/. for ever out of his Hou: 
3 | 1 called the Swan with 2 Necks in the Old Jewry, London, for the Main. 
Lites d. = renance.of 2 Scholars in Oxford and Cambridge; and will'd that Hugh the 
Scrivener ſnould pur it in Writing, which he did accordingly ; and this 
was found by Inquiſition, and decreed. And it was objected that the 
Deviſe was not good, for that a Rent could not be deviſed by a Nuncu- 
pative Will; but the Decree was confirmed to be good; for a Rent 
may be created and granted without Deed in Caſe ot a Penſion, much 
more for a Charitable Uſe. Toth. 93. cites 20 ſac. Stoddard's Caſe. 
S. C. ſays it $8, Lands given to Church-wardens void in Law. Decreed about 2 
was decreed Car. Toth. 96. Penniman v. Jennings. And cites Mich. 14 Car. Man- 
in 2 
Gemcery fel v. Middleton. 


b : F 
Words (ligiited and appointed) within the Statute. Duke's Char. Uſes $2. pl. 34. 


Doke'sChar. 9. Money was given for the Good of the Church of Dale, and this was 


_ Uſes 80. pl. ruled good upon theſe general Words, Toth. 92. cites 4 Car. Wing- 


S. C accord.. field's Cale. 


ingly.—— 3 8 „ | ; 
Ibid 115 cites S. C. and ſays that ſo by reaſon it will be in all ſuch uncertain Gifts ——Ibid. 
{ S 7. 


Duke's Char. 10. A. deviſed by his Will Moneys to a Charitable Uſe, to be beftow'd 
ve A ＋ S aud 1 of his Goods to be employ'd to ſuch 
4 c. Uſes as his Eeoſſees tha think meet. The Deviſe is good. Toth. 95. 
cCites 9 Car. The Mayor of Briſtol v. Whitton. 
Duke's Char. 11. Whether Money given to maintain a Preaching Miniſter be 4 
Uſes 82. pl. Charitable Uſe? The Ld. Keeper and the Judges did decree (notwich- 
35. cites & C. ſtanding it is not warranted 3 Statute to be a Charitable Uſe) chat 
the ſame ſhall be paid by the Executor to ſuch Maintenance. Toth. 90 
cCites Trin. 15 Car. Pember v. the Inhabitants of Kingſton. 
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12. A. deviſes 20 J. per Ann. to a Preaching Miniſter, and dies, leaving Duke*sChar. 

Lands and Affers, and the Defendant will not pay it accordingly. The Uſes 82. pl. 

Court with the Judges charges her, out of the Aſſets, to buy Lands tos“ ites S. C. 

perpetuate it. Toth. 96. cites Trin. 15 Car. Penſterd v. Pavier. 

Iz. Deviſe of a Charity to the Poor indefinitely. In ſuch Caſe Equity By the Gui 
ives the Di/po/al thereof to the King. Fin. Rep. 245. Hill. 28 Car. . Low this 


K eviſe 
he Attorney General v. Peacock. ' would be 


; ij ; ; a to the P 
of the Hoſpital of that Pariſh where the Teſtator lived ; and if no Hoſpital there, then * 8 * = 


that Pariſh. Fin. Rep. 245. in S. C. 


14. A Gift to raiſe Money to +590 Offenders will not be good as a 
Charitable Uſe; per Curiam Obiter. 2 Salk. 605. pl. 3. Paſch. 2 Ann. 
B. R. in Caſe of the Queen v. Savin. 

15. In Saffron-Walden in Eſſex was a Free-School, and P. and others 
ſubſcribed to a Charity-Schoot there of 12 Boys and 12 Girls, which Sub- 
ſcription was only during the Pleaſure of the Benefaffors, P. being de- 
lighted with theſe Charity-Children, declared he would leave them 
ſomething at his Death. P. by Will gave 500 J. to the Charity-School. 
The Ld. Chancellor faid that tho? the Free-School be a Charity-School 
yet that for Boys and Girls went more commonly by that Name; an 
as the Teſtator was fond of the latter, and declared he would leave 
them a Legacy, therefore That, and not the Free-School, is intitled 
thereto; and becauſe it was objected that on the Failing of this Charity- 
School the Charity ought, to revert to the Founder, he gave Liberty to 
the Parties in ſuch Cale to apply again to the Court. W ms's Rep. 674. 
pl. 193. Mich. 1720. The Attorney-General v. Hudſon, 

16. One Timothy Wilſon being ſeiſed of Lands in Fee, and alſo poſ- 
ſeſs d of a conſiderable Perſonal Eſtate, by Will dated 22d of March 
1114, gave all his Real and Perſonal Eſtate to two Truftees, their Heirs 
&c. in Truſt, to pay the Produce thereof to his Niece Elizabeth Wilſon for 
her Life, and after her Death he gave the ſaid Real and Perſonal Eſtate 
tothe Son and Sons, which his Niece ſhould leave behind her, ſeverally and ſucceſ= 
ſively according to Seniority, and the Heirs of the Body of ſuch Son and Sons 
iffaing, the Elder to be preterr'd &c. and for want of ſuch Iſſue, that 

is, in caſe all ſuch Sons died without Iſſue before any of them attain'd 21, then he 
pare che ſame to the Daughter and Daughters which his Niece ſhould leave 
behind her at her Death, and the Heirs of their reſpective Bodies iſſuing ; 
and for want of ſuch Iſſue, that is (as he expreſs'd himſelf) in caſe all 
ſucb Daughters died without Iſſue * any of them attained 21, then the 
ſaid Truflees and the Survivor of them, and the Heirs and Executors 
&c. of the Survivor, were to diſpoſe of his Real and Perſonal Eſtate to 
ſuch of his Relations of his Mother's Side who were moſt deſerving, and in 
ſuch Manner as they thought fit, and for ſuch Charitable Uſes and Purpoſes 

as they ſhould alſo think moſt proper and convenient. One of the Truſtees 
declining to act in the Truſt, Elizabeth brought her Bill in Michaelmas 
1715, to compel him to act in the Truſt, or to transfer the ſame as the 
Court ſhould direct; and he refuſing to act, the Court decreed him to 
aſhgn the Truſt as the Maſter ſhould direct, and accordingly he by 
Leaſe and Releaſe aſſignd and convey'd the Premiſſes, with the Ap- 
probation of the Maſter, to another Perſon in Truſt for the Uſes of the 
laid Will Elizabeth died without Tſſue in 1132, and on a Bill brought 
dy the Teftator's Relations on the Mother's Side, to have their Share 
ot the aid Eftate, and on a Croſs Bill brought by the Attorney-General 
to have the ſame applied to Charitable Uſes as the Court ſhould direct, 
the Maſter of the Rolls held clearly that the Limitation over of the Per- 
ſonal Eſtate was good, and that the Power given by the Will to the 
* | 6 H 1215 Truſtees 
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| 'Truſtees.of diſtributing the Teſtator's Eſtate as they thought fit was at 
an End, and-eould not be aſſigned over, and that theretore the Power 
of diſtributing the ſame devolved.on the Court; and ſhe directed that 
one Half ie ſaid Eftate ſhould go to the Teftator's Relations on the My. 
rer . Side, and the ot hor Half to Chanitabie Uſes, the known Rule that 
Equity is Eguit being (as he ſaid) the beſt Meaſure to go by. He ſaid 
that he had no Rule of judging of the Merits of the Teſtator's Rela- 
tions, and could not enter into Spirits, and therefore could not prefer 
one to the other; but that all ſhould come in without Diſtinction, ex. 
.cluding only thoſe that were beyond the zd Degree. He held that as 
to the Perſonal Eſtate, there ſhould be 20 Repreſentation of thoſe Relation; 
avho died in the Life- time of Eliz. For before her Death no Part thereof 
veſted in any o the Relations, and it was contingent whether they 
would be intitled thereto or not, and decreed ſo accordingly. His 
Honour cited a Caſe determined by Ld, Cowper, which was where one 
gave his Perſonal Eftate to his Relations, fearing God and walking humbly 
before him, and decreed by him that it fhould go equally among his Re. 
Jations. MS. Rep. Nov, 30. 1735. Doyley & al' v. the Att. Gen. & 
al. & e contra. 


0 — E 


* 


(D) Altered. 
But it was 1. HEN a Thing is diſpoſed to maintain Contempt and Diſcle- 
1 dience in any, this ought to be ordered and diſpoſed by the 


that the Court to a contrary Uſe and End. Lane 44. Paſch, » Jac. Arg. cites 


Praftice Venable's Caſe. 
had always 


been to apply them In eodem genere. Vern. 251. in Caſe of the Attorney-General v. Baxter. 


2. The Donor of a Houſe to a Vicarage for the Vicar to live in, and 
a Leaſe to be made by the Truſtees to the Vicar for the Time being, on 
Condition of his having no other Living, and of his being Reſident, 
being miffaken in his Title, as thinking the V icarage was Donartive where 
it was Preſentative, made no Preſentation of a Vicar, in Default wherc- 
of the King preſented by Lapſe, Decreed that the Truſtees leaſe this 
Houſe to the King's Preſentee, but under the Conditions abovemen- 

tioned. Nelſ. Ch. Rep. 40. 15 Car. Joyce v. Osborne. 
3. A Submiſſion was to Arbitrators touching Lands, and they were 
awarded to B. and Poſſeſſion delivered accordingly, and no Claim was 
made during B.'s Lite. B. by his Will deviſed theſe Lands to a Cha- 
= J. S. purchaſed theſes Lands, with Notice of the Award and De- 
viſe ; and *twas decreed that the Teſtator being intitled in Equity to the 
Land by the Award, and the Purchaſor having Notice, his Purchaſe is 
not good, and the Charity ſhall be eſtabliſhed. Fin. Rep. 75. Hill. 25 
Car. 2. Chard Pariſh &c. v. Opie. | Ar 
4- ADeviſe was of a Charity to the Poor, without ſaying what Poor; 
8 gives the Diſpoſal of this Charity to the King, and in this Cale 
the King gave it to the Governors of Bridewell, Chriſt- church, and 
St. Thomas's Hoſpital, ſor the 40 poor Boys in Chriſt's Hoſpital, edu- 
cated there to learn the Art of Navigation, Fin. R. 245. Hill. 28 Car. 
2. Att. Gen. alias, Chriſt's Hoſpital v. Peacock. 
5. General Charities are under the Direction and Niſ 
and not of the Commiſſioners, and to be ſettled by Information in * 
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cery for the King; but where the Charities are deviſed to the Poor for 
ever, the K ing cannot diſpoſe to the poor Kindred of the Teſtator, be- 
cauſe they cannot live poor for ever; ſo that ſuch Diſpoſal by the King 
is to be to the Poor who may take it for ever, by which the King di- 
rected it to Chriſt's Hoſpital, 2 Lev. 167. Trin. 28 Car. 2. B. R. Att. 
Gen. v. Matthews. | 


— 


6. C. deviſed a Salary for Maintenance of Ind:pendent Lectures in 3 2 Chan Ca- 


Market Towns, and deviſed the Eftate thus charged to his Nephew, who ſes 18. Hill. 
afterwards deviſed it for Payment of his Debrs. - Bill was brought to; & 32 Car. 
have the Lands fold for Payment of the Debts. After wards, upon an 3 _ 
Informarion for the Charity, the growing Payments and Arrears were Combe, S. C. 
decreed, and che independent Lectures changed into Catechiftical Lectures, decreed ac- 
in the {..me 3 Market Towns, and this, tho” there were not ſufficient ro cordingly. 
pay the Debts. 2 Vern. 267. in pl. 252. cites it as decreed in 1679. 
Combes's Cale. | 

7. No Agreement of Pariſhioners, where ſeveral Charities are given for As if Money 
ſeveral Purpoſes, can a/er or divert them to other Uſes, but they muſt T kt 


3 © | 5 

be applied tor the Purpoſes for which they were given. Vern. 42. pl. £13 

43. Paſch. 1682. Man v. Baller. * Rep . 
Church are 


be in Maintenance of a Lecturer by Agreement of the Pariſbioners, the Money ſo paid to the Parſon 
Mall nor be allowed on Account. Vern. 42. pl 43. Paſch. 1682. Man v. Ballet. Ir muſt be ac- 
cepted on the fame Terms as given upon, or leave it to the right Heir. Fin. R. 222. St John's Coll. 
Cambridge v. Platt. 


8. A Man having deviſed 50 I. per Ann. for a Lecturer in Polomicul 
or Cuſuiſtical Divinity, ſo as he was a Batcheler or Doclor in Divinity, ann 
zo 7enrs of Age, and would read 5 Lectures every Term, and at the 
End of every Term would deliver fair Copies of the ſame, ro be kepr 
in the Univerſity, and in Default of ſuch a Lecturer, he gave that 50 l. 
per Ann. to College in Oxon. Now, upon this Informati- 
on, the Univerſity of Cambridge, with the Conſent of the Heir at Law, 
would have had the Rigour of the Qualifications mitigated, viz. That 
2 Man of 40 Years of Age might be made capable of this Salary, and 
that 3 Lectures every Term might ferve Turn, and that if he delivered 
ſuch tair Copies of his Lectures once a Year, ir ſhould be ſufficient ; 
but the Ld. Chancellor, rho' no one made Oppoſition to it, retuſed to in- 
termeddle in it, and faid, they ſhould be held to the Letter of the Cha- 
rity, and that the Heir had no Power to alter the Diſpoſition made by 
his Anceſtor, Vern. 55, 36. pl. 52. Paſch. 1682. the Att. Gen. V. 
Marg. & Reg. Proteffors in Cambridge &c. 
9. Deviſe of 10001. for ſuch Charity as Teftator had by Writing ap- 
pointed, and no ſuch Note being to be found, the King appointed the Cha- 
rity, and the ſame was decreed accordingly. Vern. 224. pl. 223. Hill. 
1683. Att. Gen. v. Syderfin. 7 
10. A. deviſed ſeveral particular Charities, and the Surplus for the 
gad of poor People for ever. The Surplus, being indefinitely deviſed, it 
was decreed, that the King may apply the Charity. Vern, 225. cited 
5 1683. in the Caſe of Att. Gen. v. Siderfin, as the Caſe ot Frier v. 
eacock. | 
..11, Money deviſed to ejefFed Miniſters; the King has the Diſpoſal of So # 60 % —* 
it. 2 Chan. Caſes 178. Mich. 2 Jac. a. Att. Gen. v. Rider. 1 Eeced 
decreed, 1 5 Ld E. North, for the Maintenance of a Chaplain for Chelſea College. 9 7 | 
pl. 6. rin. 2684. Att. Gen. v. Baxter, — But this Necrce was diſcharged, and the Information 
diſmifled, and the Money then remaining in Court ordered to be paid out to Mr. Baxter, ro be by him 


* according to the Will; Per Lds. Commiſſioners. 2 Vern. 105, Trin. 1689. Att. Gen v. 
u ; 


* 


12. John 


* Charitable UBs. 


12. John Snell, by his Will, charged his Real and Perſonal Eſtate 
with an annual Sum, or Exhibition, for the Maintenance of Scotchmen in 
the Uni verſity of Oxon. to be ſent into Scotland, to propagate the Doctrine 
and Diſcipline of the Church of England there. Now, by the late Ac 
of Parliament, Presbyters are ſettled in Scotland; and it was inſiſted 
that alcho* the Charity cannot now take Place according to the Letter 
and expreſs Direction of the Will, yer it ought to be performed Cy- 
pres, and the Subſtance of it may be purſued, that is, ro Propagate the 
Doctrine and Diſcipline of the Church of England, tho not in the 
Form and Method intended by the Teſtator, and ſhall not be void. ſo 
as to fall into the Eſtate, and go to the Heir; No Decree appears. 2 
Vern. 266. pl. 252. Paſch. 1692. Att. Gen. v. Guiſe. | 

13. A Charity given to maintain Popiſh Prieſts was applied by the 
King to the other Uſes, and not to turn to the Benefit of the Heir. 2 
Vern. 266. pl. 252. Paſch. 1692. Arg. cites it as adjudged in the Exche- 
quer, and affirmed on Appeal to the Houſe of Lords. Gates v. Jones. 

14. An Information was exhibited in the Exchequer, to diſcover whe. 
ther an abſolute Deviſe of Lands was not really in Truſt jo Superſtitions 
Uſes, and if ſo, then to have an Application thereof to an Uſe truly Chari. 
table; And it was held firſt, that the King, as Head of the Common- 
wealth, is obliged by the Common Law, and for that Purpoſe intruſt- 
ed and impowered to ſee that nothing be done to the Diſheriſon of the 
Crown, or the Propagation of a falſe Religion, and to that End intitled 
to pray a Diſcovery of a Truſt to a Superſtitious Uſe, and this 
Uſe, being ſuperſtitious, is merely void, and for that reaſon the Kin 
cannot have it; yet, however, it is not ſo far void as that it ſhall re- 
ſulr to the Heir, and therefore the King ſhall order it to be applied to 
a proper Uſe. 1 Salk. 162, 163. pl. 1. 26 May, 1693. the King v, Port- 
1ngron, 
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(E) Favoured and Conſtrued. How. 


8. c. eited 2 A Deviſed Lands to 'Truſtees in Fee for Maintenance of a Preacher, 
Vern. 398. and Schoolmaſter, and ſo many poor People, ſo much to each, 
Mich. 1700. and which amounted to the annual Profits of the Land at the Time. 


— 2 71 The Land was then of the Value of 351. a Year, but afterwards came to be 


Gen. v. the Worth 1001. a Tear. Reſolved, that the Revenue ſhould be employed 
Mayor of to increaſe the Stipends of each, and if there be any Surplus, it ſhall 
2 . be employ'd for a Frome Number of Poor, and the Deviſees ſpall take 


—_— nothing to their own Uſe ; tor it appears that the whole ſhall be employ'd 


the Rever- in Works of my and Charity, and as a Decreaſe of thc Value would 
ſion in Fee be a Loſs to the Preacher, Schoolmaſter, and Poor, ſo when it increaſes 
of divers it ſhall be to their Profit; by all the Judges. 8 Rep. 130. b. Paſch. 


Lands leton ) Jac. Thetford School's Caſe. 


which in all | 
o l. per Ann. was reſerved, was granted by King H. 8. to the Corporation of Coventry; 400 l. of the 
urchaſe Money was paid by the Corporation, and 1000 I. by Sir Tho, White, but in the Grant the 
ration was ſaid to be the Purchaſors, and it was by the Deed declared that the whole 70 I. per Ann ſpould 

be applied to ſeveral Charities therein mentioned. The Leaſes expiring, the Value of the Lands were 
tly increaſed, but the Surplus had been all along received by the Corporation of Coventry, the 
nds themſelves not being given to the Charities, but particular Rents out of the Lands. It was de- 
creed, that the Corporation ſhould have the Surplus of the Profits. The Ld. Keeper, and 3 Judges, 
Aſſiſtants, were all of Opinion, that this Caſe was not within the Reaſon of Thetford School's Calc, 
bur that there was a plain and ſubſtantial Difference between them; for in that Caſe the Lands were 
iven to the Charity, and tho' in directing the Application of it a Sum certain is given to maintain à 


99 


choolmaſter, and Sums uncertain to other Charities, amounting to what was the Value of the Eſtate, 
it was reaſonable, that as the Eſtate increaſed, the Charity ſhould do ſo too, becauſe no one elſe w. 
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eee 
9 take any Benefit thereof; but that in the preſent Caſe not the Lands themſelves, but 70 l a Lear ifuing 
eat of the Landi is allotted to Charities, and the Town of Coventry is expreſsly mentioned to be the Purchaſors, 
and it appears that they raiſed 400 l. Part of the Conſideration Money, and that with ſome Difficulty 
by Sale of their Goods, Gold Rings, Box-Money, &c. and when they were in that low and decayed 
Conditton, as mentioned in the Articles, the Plaintiſts would have it preſumed, that they were ſuch 
Chriſtians as to ſell all they had to give it to the Poor; and the Information was unanimouſly 
giſmiſs d; but upon an Appeal to the Houle of Lords the Diſmiſſion was reverſed, and the Defendants 
ordered to Account tor the improved Value ot the Land, and the Charities to be augmented in Pro- 


portion. 


lt paſſes, and it ſhall be taken largely tor a Deviſe of the Rent then & 3 Pl. t. 
reſerved, or atterwards to be reſerved upon an improved Value; reſolv- fir, c 
ed by the Judges on a Reference by the Ld. Keeper, and his Lordthip — la the 
decreed accordingly. Duke's Char. Uſes 7r. pl. 7. 9 Jac. Kennington _ 


ing' ſe. ar wick 
Haſting hor a Rent de- 


niſed [deviſed] to Charitable Uſes, carries the Land. Toth. 269. cites 8 Car. Lenner v. Linnington, 


3. A Debt which is a * Choſe en Action was given for the Erection of Duke's Char. 


+ School, and held a good Appointment within the 43 Eliz. Toth, Uſcs 79 pl. 

| - = 21. Cites 

91. 3 Car, Hungare ex Parte Inhabitants of Sherbone, S. C&S. P. 
decreed, 

Ibid, 112. cites 


whether the Debt be owing by Statute, Bond, Judgment, or Recognizance 
$C &S.P. accordingly. * Inthe Original it is (Charitable Uſe in Action.) 


If one deviſes Money to a Charitable Uſe for Relief of the Poor, 
* makes 2 Exccutors, and dies, and they prove the Will, and jointly 
intermedale with the Receipt of the Money, and the one truſts the ether with 
the Money, and to pay it accordingly, and he waſtes it, and dies inſolvent, 
the Survivor ſhall be charged with the whole, if the Teſtator leſt Af- 
ſets to pay it, becauſe they jointly meddled in the Execution of the 
Will; bur it he chat died had only proved the Will in the Name of 
Both, and the Survivor had never meddled, he thould not be charged ; 
becauſe the other had a joint Authority with him from the Teſtator, 
aud he could not hinder the other's intermeddling. Duke's Char. Uſes 
66, 67. pl. 4. 16 Mar. 4 Car. the Poor of Walthamſtow in Eſſex's Caſe. 

I a Rent be granted ont of Land to a Charitable Uſe, this it ſeems is Ibid 64 
Charge that ſhall go with the Land in whole Hands ſoever it comes, al- 3; Trin. 9 
beit ĩt be nor ſo by the ſtrict Rules of Law, and a Diſtreſs may be taken 2 4 

a . | & rinſtead's 
forit upon the Terre-tenant for all Arrears in whoſe Time fag it was; and Cafe, S. P. 
the Party muſt have his Remedy againſt them them that had the Land and Ibid. 


or the Arrears in their Time in Chancery. Duke's Char. Uſes, 125. 79: pl. S. 


; ; Hill. 14 
Car. Woodford Inhabitants in Eſſex, S. P. 


6. In Caſe of Charitable Uſes, the Charity is not to be ſet aſide for 
Want of every Circumftance appointed by the Donor. N. Ch. R. 40. 
12 Car, 1. Joice v. Osborne. 9221 
J. Deviſe of a Portion of Iyt bes, to the Intent that the Profits ſhould be Duke's Char. 
| employed to build a Grammer- oc hool, and for the Maintenance of the Ma- Uſes, 46, 47. 
fer; the Tithes were then in Leaſe for a Term of Years, at the yearly 2 hy 
Rent of 75 the Deviſees received the Rent, and built the School, and Wright v. 
in Confideration of the Surrender of the Ferm, they granted a longer the School 
dem to the firſt Leſſee, (viz. ) for 50 Nars at the ſame Rent; the Letjee of Newport- 
lied about 24 Years atter the Commencement of his Leaſe, and his Exe- E. 
cutors enjoyed it about 14 Years afterwards, daring all which Time 
the yearly Value was worth 43 J. per Ann. more than the reſerved Rent; but 
fore the Leaſe of 50 Tears expired, ihe ſurviving Deviſee made a Leaſe of 
the Tithes for 21 Tears, at the yearly 12 of 10 J jo commence as the 
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Expiration of the Leaſe for 50 Tears ; adjudged that this concurrent Leaf, 
was void, being made to detraud the Charity of the Increaſe of the 
Tiches, which was then worth 60 J. per Ann. more than the reſeryeq 
Rent, and that the Truſtees ought to let it at that Value, and not ex. 
ceeding 21 Years. Nell. Abr. 434, 435. pl. 8. cites 16 Car. 2. Wright 

v. the School of Newport. 

A Charity 8. M. C. b:queathed 1001. to the Church-Wardens and Over/cers of the 
DET Poor of the Pariſh of St. Giles's without Cripplegate London, part wheres 
the Pariſh of lies in London, and part in Middleſex, to be paid to them ro encreaſ: 
L.inthe the Pariſh Stock, which was paid to them accordingly, and they placed 
County of the ſame our at latereſt, and received 3 Il. Intereſt, and paid it ty 1h. 
— 7 Poor of that Fart of the ſaid Pariſh which lies within London, but ny Part 
ſuch Pariſh thereof to the Poor of the other Part ot the Parith which lies in Medal isi. 
in that Goun- It was decreed by the Commifhoners, that the Payment ſhould haue 
but in the been to both Parts of the Pariſh, as well that in Middleſex, as in Lon. 
nty of D. don; but upon Exceptions taken, that Decree was reverted. Duke's 


"eh bes Char. Ules, 52. 19 Car. 2. in Canc. Rooks v. D. 


ſuch a Pariſh 8 
in the County of D. The Te ſtator muſt mean that Pariſh, becauſe it appeared that he was born there, 


and that both he and his Parents lived and died in that Pariſh, Fin. Rep. 395. Mich. 30 Car. 2. Owen; 
v. Bean, | 


Duke's 9. Where a Will or Money given to a Charity have been concealed, 
2 aug the ſame has been decreed to ſupport a Charity, as tor Inſtance, the 
G * C Will ot James Meek was concealed, by which he gave 100 l. per Ann. in 
| Eaſt-Smithfield, St. Katherine's and Aldgate, 7o learn poor Scholars, to 
be choſen out of the Free-School in Worceſter, to be educated in Magdalen- Hal 
in Oxford; it was proved he made ſuch a Will, and that a little betore 
his Death he declared that he would not alter it; and the Heir at Lay 
retuling to convey theſe Houſes out of which the Rent iſſued, accord- 
ing to the Will of the Teſtator ; the Commiſſioners decreed that the 
Chancellor, Maſter and Scholars of the Univerſity ſhould ſtand ſeiſed 
&c. and pay the Rents as directed by the Will, which Decree was at 
firmed in Chancery, Nelſ. Abr. 435. pl. 10. cites Moor Ch. Ules, 79. 
Meek v. Magdalen-Hall. 
10. Tertenants Leſſees of a Charity which was greatly improved, as from 
20 to 1501. per Ann. were ordered to augment the Rent 501. per Ann, 
but the Commiſſioners had before made a Decree tor avoiding the Leaſe, 
they being not good in Strictneſs of Law. Chan. Cafes, 195. Hill. 22 
& 23 Car. 2. Smith v. Stowell. 
11. One Coleman deviſed an Annuity of 207. a Year to any of ttt 
Name f Coleman, who ſhould be fit to be a Student and reſide in Bennet. C 
lege in Cambridge, with a Power to the Maſter and Fellows to diſtrain tor 
this Annuity. On a Bill brought for this Annuity by the Plaintiff Cole- 
man, a Student of the ſaid College, it was decreed accordingly. Fi. 
Rep. 30. Mich. 25. Car. 2. Coleman v. Coleman and the Maſter &c. of 
Benner College. 
12. Lands were charged with Payment of a Charity of 10001. and the 
Money was paid to the Executor of the Executor of the Teſtatrix, after 
which the Lands were ſold; Decreed that the Payment was made to! 
wrong Hand; for that by ) Fac. 1. 3. it ſhould have been paid to the Pali 
the Pariſh or Vicar &c. that the Lands are till chargeable with l. 
in. R. 187. Mich. 26 Car. 2. Attorney-General tor the King and Rec- 
ror of Chiddletton cum Farley in Hampſhire, and che Church-VV ardeis 
and, Overſeers of the Poor of < Se Pariſh v. Lord Newport & Worſſey. 
13. Lands were given to the Poor of the City of Rocheſter ; It was de, 
creed that the Poor of the Liberties and Precincts of the ſaid City, ſoal 
have a Share of the Charity. Fin. Rep. 193, Hill. 2) Car. 2. Atrore)” 
General v. the Mayor of Rocheſter. | 
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14. A. lived in Lambeth, and built an Alms-Houſe there, wherein he 
placed ) poor Women of Lambeth ot 60 Years old and more, and charged 
Caroon Houſe there with Payment of 41. a Year to each, and directed 
that the Placts of ſuch as died, ſpould be ſupplied by others, but did not 
mention whether of Lambeth, or any other Pariſh. The Court decreed the 
poor Women to be choſen out of Lambeth only, and not out of any 
other Parith ; becauſe otherwife the Charity would rather be a Preju- 
dice than a Kindneſs ro Lambeth ; tor if taken out of other Pariſhes, 
Lambeth muſt maintain them, the 41. a Year not being ſufficient ro 
maintain a Poor Woman of 60 Years old. Fin. Rep. 353. Paſch. 30 
Car: 2. Attorney-General v. Whitchcott, alias, Bodwyn & al. v. 
Whitchcott. | 

15. Lands pur Auter Vie deviſed to Charity were decreed, though the 


Charity is not within the Statute of 43 Eliz. 4. 2 Chan. Cales, 18. 


Hill. 31 & 32 Car. 2. Attorney-General v. Combe. 

15. The Poor People of a Hoſpital were appointed to have 8 J. 4 Day, 
and the Guardian 81. per Ana. A Prebend Relidentiary for the Time be- 
ing was to be the Guardian, The Revenue was improved to 60 l. per 
Ann. All above 8 I. per Ann. was decreed to the Poor. Some of the 
Counſel made a Difference between this Caſe and where the only Imploy- 
ment was to be a Guardian. 2 Chan. Caſes, 55. Trin. 33 Car. 2. Anon. 

17. Charitable Legacics by the Civil Law, are to be preferred tu other 
Legacies ; and it the Spiritual Court gives ſuch Preference in Caſe of De- 
ficiency of Aſſets, Chancery will not grant an Injunction. Vern. 230. 
pl. 226. Hill. 1683. Fielding v. Bond. 

18. A Houſe burnt down in the Fire of London was charged with 25 s. 
a Near ancient Rent to 4 Charitable Uſe, of which there, was an Arrear 
for 20 Tears. The Court of Judicature tor rebuilding ſettled the Rent 
of the "Tenant at 51. a Year. The Queſtion was who ſhould pay the 
258. Rent and Arrears, the Tenant or the Landlord. Id. Keeper or- 
dere the growing Payments and Arrears of the 25 8. to be dedutted out of the 
Rent, and the Tenant to pay no more Rent in the mean Time. Vern, 309. 
pl. 304. Hill. 1684. Grice v. Banks. 

19. Charity though given to an legal or Superſtitious Uſe, ſhall not be 
void for the Benefit ot the Executor or Heir, but ought to be pertormed 
a Arg. 2 Vern. 266. pl. 252. Paſch 1692. Attorney-General v. 
Guiſe. 

20. A. by Will bequeathed to his Heir at Law (his Nephew) 408. 
Then adds, Being determined to ſettle for the future, after the Death of me 
and my Wife, the Manor of SF. with all the Lands, Weeds, and Appurte- 
aances to Charitable Uſes, I deviſe my Manor of S. with the Appurtenances, 


70 F. G. and H. and ther Heirs and Affigns on Truſt &c, to pay and de- 


liver yearly, tor every ſeveral particular Sums therein mention d. The 
Particulars in the Will of the Sums io be paid in Charity amounted but to 
half the Rent of the Manor, as it was at the Time of making the Will; 
yer *twas decreed that the Surplus thould be diſpoſed in Charity, and 
not go to the Heir; and the Decree was affirmed in Dom. Proc. Par- 
liament Caſes 22. Arnold v. Johnſon & al. 

21. On the Foundation of an Hoſpital one Rule is, that no Leaſe be 
made for above 21 Nears. A Leaſe for 21, with a Covenant to make it 60 
Years by Renewal, is as prejudicial as a Leaſe for 60 Years, aud the 

venant of no Force in Equity. 2 Vern. 410. pl. 376. Hill. 1700. 
— cry & al' on Behalt ot Felſtead Hoſpital in Eſſex v. Sir John 

oach, 


22, A Corporation for a Charity are bur Truſtees for the Charity, Note, that 


and may improve, but not do any thing in Prejudice of the Charity, or in this Caſe 
I ; , * the Foun- 
in Breach of the Founder's Rules; per Wright Keeper. 2 Vern. 412. dere; Rule 


pl. 376. Hill. 1100. Lydiatt & al v. Sir J. Foach. 


Leaſe for 21 Years ſhould be reſerved the old Rent, and no more; and yet by Deed of Covenants they re. 
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was further, 
that on ſuch 


492 


Charitable Uſes. 


ſerved an additional Rent almoſt double the old Rent, as 32 I. per Ann. for 18 I. per Ann. and yet 'twas 
decreed to be paid, tho' this is contrary to the expreſs Rule l 

2 Vern. 596. pl. 535 Mich. 170%. Watſon v. Hinfworth Hofpital, which had the ſame Rule; arg 
Ld. Eleſmer and Ld. Clarendon kept them down to the Rule; but per Cowper C. the Rule is Han 
able as Prices of Things alter, and the Rent may be increaſed, but the Tenant is intitled to a bench. 
cial Leaſe, and referr'd it to the Archbiſhop of York, to certify what Fine and Rent he thought rea- 


ſonable. 


* 


23. Charity-Lands were leaſed at a great Under-value. The Commis 
ſioners decreed the Leaſe to be ſer aſide, and the Leſſee to pay the Ar- 
rears of Rent according to the tull Value, (the Odds being trom 241. 
per Ann. to 133 J. per Ann.) and to deliver up the Poſſeiſion. The 
Courr, on Exceptions, confirmed the Decree as to the making the Leaſe 
void, and delivering Poſſeſſion, and to fer out the Charity-Lands from 
the Leſſee's other Lands which lay intermix'd. 2 Vern. 414. pl. 358. 
Hill. 1700 Sir W. Reresby, Exceptant, Farrer and Dun, Schoolmaſter 
and Uſher of Pocklingron-School, Reſpondents. 

24. Charities are not barr'd by Length of Time, or any Statute of Limi. 

tations ; per Ld. Wright and 3 Judges. 2 Vern. 399. pl. 369. Mich, 
1700. in Caſe of the Attorney-General v. the Mayor &c. ot Co- 
ventry. 

2 1 Coventry having decreed a Leaſe of Charity-Lands to J. S. 
(who had been at great Expence in recovering thoſe Lands) tor 99 
Years, it 3 Lives lived fo long, at the Rent of one Third of the then im- 

oved Value, and to be perpetually renewable without Fine, It was now 
decreed that the Leaſe thould be renew'd Toties quoties without Fine, 
but the Rent not to be compured according to the Value of the Land 
when the Decree was made, but at the improved Value at the Time it 
ſhall be renewed; per Cowper C. 2 Vern. 746. pl. 653. Hill. 1716. 
The Attorney-General at the Relation of Wotton Under-Edge v. Smith. 

26. Appointment by Tenant in Tail ſhall bind the Reverſioner in Fee, 
the Statute of Charitable Uſes ſupplying all Detects of Aſſurance which 
the Donor was capable of making. 2 Vern. 755. pl. 660. Mich. 1717, 


The Attorney-General v. Burdetr, Smith, & al'. 


27. One by Will gives 5 J. per Ann. to all and every the Hoſpitals; 
and it was proved the Teſtatrix lived in a Place where there were 2 Hol- 
pitals. Ir thall be taken to be theſe Hoſpitals, and not to extend to ano- 
ther Hoſpital about a Mile from thence, tho? founded by the ſame Per- 
ſon. Wms's Rep. 425. pl. 118. Paſch. 1718. Maſters v. Maſters. 

28. The Reverſion in Fee of diverſe Lands, on which Jo l. per Ann. Rent 
was reſerved, was given to the Corporation of Coventry, and the whole 
mol. appointed to particular Charities. Afterwards the Leaſe expired, and 
the Rents were greatly increaſed. The Overplus ſhall be applied to the 
Augmentation of the Charities, and not for the Benefit ot the Corpora- 
tion. MS, Tab. March 8, 1120. The Mayor of Coventry v. the Attor- 
ney General. | 

29. Information to eſtabliſh a Charity of Lands given by Will, again/ 
the Heir at Law of the Deviſor. The Defendant by his Anſwer did not 
inſt upon his Title, nor did he expreſsly diſclaim ; but his Counſel, at the 
Hearing, had no Inftruftions to inſiſt on the Defendant's Title, or to pray 4 
Trial at Law, and thereupon the Court decreed the Lands to the Charity. 
Upon a Petition of Re-hearing, the Defendant by his Counſel inſiſted upon 
his Title as Heir at Law, and that the Deviſe was void; but the Court 
would not now, at the Re-hearing, allow the Defendant to inſiſt upon his 
Title, ſince he had waived it before by his Counſel at the Hearing, but 
ſaid he was concluded by it; and tho' it was admitted to be a doulifw 
Caſe, the Court would not ſufter Counſel to argue it, but affirmed the 
Decree ; per Ld. Macclesfield. MS. Rep. Mich. 9 Geo, in Canc. The 
Attorney General v. Ardern. 


(F) Truſtees. 


we Charitable Uſes. * 


(F) Truſtees &c. Favoutrd ; or puniſh'd for Misbe- 
haviour &c. In what Caſes. 


iT, Xecutors having Goods of their Teſtator to diſpoſe to pious Uſes, 
cannot forfeit them; tor they have them not tor their own Uſe ; 
but their Power 1s ſubject to the Controulment of the Ordinary, and the 
Ordinary may make Diſtribution of them to pious Uſes. And it was 
ſaid at Bar, that the Ordinary might make the Executors to account be- 
fore him, and to puniſh them according to the Law of the Church if 
they ſpoil the Goods; but cannot compel them to employ them to pious 
Uſes. Owen 33, 34. Hill. 40 Eliz. Per Cardell, Maſter of the Rolls, 
in the Caſe of Stinkley v. Chamberlain. 
2. If Land is given to find a Prieſt in D. and one is maintained in S. Duke's Char. 


this is a Miſemploymear ; Per Altham, Baron, Lane 115. Paſch. 9 Uſes 6 
| Cites 8. C. 


Jac, 

& S. P. and 
ſays that the Converting it to other Uſes than according to the Intent of the Donor, is a Miſemploy- 
ment; As if it was to find a Preacher, and the Truſtees employ it to the Poor, or ſome other kind of 


Uſe. 


3. Moneys given for Relief of the Poor were laid ont on building a 
Conduit ; and adjudged a Miſemployment. Duke of Charitable Ules 
94. 5 Car. 1. Wivelſcomb in Com. Somerſet. | 
Keeping the Profits of Lands, or Money given to a Charitable Uſe in S. P. and the 
their Hands, whether it be concealed or not, and not to payiit when it is iq 
due, or to convert it to other Uſes, is a Miſemployment within the Sta- ce the Mg. 


tute, Duke's Char. Uſes 116. ney with 
Damages for 

the Netaining it, to be employ'd in the Charitable Uſe according to their Diſcretion, not exceeding 

legal Intereſt by the Year, for the Detaining it. Duke's Char. Uſes 67 pl. 3. Trin. 9 Car. 1. in Wal- 


thamſtow in Eſſex's Caſe, 


5. Leaſing the Land at an Under-value is a Miſemployment, without The Com- 


having Regard to what the Rent was before. Duke's Char. Uſes 116, miſſione K 
may make 


void the Leaſe, and order the Surrender thereof, and order the Land to be ſettled on other Truſtees. 
Ibid. 123. S. 20. Iod. 67. pl. 5. Mich, 10 Car. S. P. as to the Avoiding and Surrendring the Leaſe, 
Reſolved. Elrbam's Inhabitants v. Warner. Ibid. 124. S. P. 


6. It ſhall be accounted and called a Miſ-employment of a Giſt or Diſ- 
poſition to Charitable Uſes, in all Caſes where there is found any Breach 
of Truſt, Falfty, Non-employment, Concealment, Miſegoverument, or Con- 
verſion in and about the Lands, Rents, Goods, Money &c. gm ro the 
Uſe, againſt the Intent and Meaning of the Giver or Founder. Duke's 
Char, Uſes 115. 

. If Leſſee of Land given to ſuch a Uſe, does Wafte and Deſtruction 
upon the Land, by cutting down and Sale of Trees of Timber, eſpeci- 
ally if it be where he has the Land at an Under-value, or the like, this 
is a Miſ-employmenrt ; in this Caſe the Commiſſioners may decree the 
Laaſe to be void and ſurrendered, and that the Leſſee ſhall make a Re- 
compence. Duke's Char. Uſes 115. ; 

8. It Truſtees leaſe the Land at an Under-value, the Commilſioners may 
order che Truſtees, or the Tenant, as they ſhall ſee Caule, ro make it 
up. Duke's Char. Uſes 116. 

9. Truſtces of a Charity refuſed to undertake the Truſt, The Court or- 
dered other Truſtees to pertorim the ſame, with proper Powers; Per Ld. 
K. Littleton, N. Ch. R. 42. 17 Car. 1. Maggeridge v. Gray, 

be 5 | | — oo 10. The 
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10. The Inhabitants of Cofield were incorporated by H. 8. and the Ma. 
nor and Park granted to them in Fee, by the Name of the Warden and 
Aſſiſtants, and the Grant was made to them; and it appeared by the 


Grant, that the ſame was for the Benefit of the Inhabitants for Eaſe of 


Taxes, and Relief of the Poor. A Suit was 1n the Star-Chamber touching 
Miſ-employ ment and incloſing the Lands, whereby the Inhabitants 
were prejudiced, and there decreed, that no farther Incloſure ſhould be 
made without Conſent of the major Part of the Inhabitants. In King 
Charles the firſt's Time, {ome ot the principal of the Inhabitants, Mr 
Pudſey, aud others, tack a new Charter, 2 out the Inhabitants, and 
now the Warden aud 23 more made Leaſes and Incloſures, without Conſent 
of the major Part; and the Plaintiff, an Inhabitant, on Behalf of himſelf 
and the reft of the Inhabitants, brought his Bill; and the Ld. Keeper de- 
creed againſt the new Leaſes and Incloſures, and that no ſuch ſhould 
be without Conſent of the major Part; and on Re-hearing confirmed 
this Decree ; for tho the Adminiſtration was in the 24, yet the Benefit was 
for the Inhabitants in general; but it was preſſed much that the 24 were 
the Corporation, and the Intereſt in them, and they might alien the 
Eſtate, and a fortiori leaſe and incloſe, and it would breed a Con- 
fuſion if that the Multitude muſt intermeddle. Chan. Caſes 269, 270, 

Mich. 2) Car. 2. Anon. 
_ 1 Feoffees of a Charity having miſ-employed the Rents &c. were die. 
ve bs — © creed to Account, and the Truft to be tranferr'd to ſuch Perſons as the Fudge 
Briage and a of Aſſiſe ſhall nominate, and that the Account of the Rents and Profits be 
Church- for 6 Years paſt, and that all the Deeds and Writings ſhall be delivered 
way, and to ſuch Perſons whom the Judge of Arliſe ſhall appoint to be Feoffees, 
Houſes and the Executors of ſuch of them who are dead ſhall come into the Ac- 
were employ- Count, and the Arrears ſhall be paid to the new Truſtees, and Convey- 
ed to repair ances executed to them accordingly. Fin. Rep. 269. Mich. 28 Car, 2. 


the Church; Love v. Eade. 
the Truſtees : a CT: 
were decreed to Account for what they had, or might have received without their wilful Default, 


* without Reſpect to other Disburſements than she Bridge, the Way, and the Houſes; and the Trultees, 


the Defendants, to pay Cofts. Fin. R. 259. Trin. 28 Car 2. Att. Gen. and Churchwardens of Somer- 
ſham in Huntingtonſhire v. Hobert and Johnſon, alias, Hammond v. Hobart. 


12. Truſtees for Charitable Uſes are no otherwiſe or further chargead: 
thai any other Truſtee is, who is only to be charged for ſo much as he 
receives, and ſhall not ſtand charged for the Receipts of others; Per 
Finch C. Vern. 44- pl. 42. Paſch. 1682. Mann v. Ballet. 

13. By the 9 94 * of a Charity there were 6 Truſtees, and 
when 9 ſhould be reduced to 3, the ho 
were dead except one. Cowper C. held, that /i/ling up the Number 4) 
the only ſurviving Truſtee was good, for it was only Directory, and the 


Neglect did not extinguiſh the Right, and he only did what he ought - 


to do. 2 Vern. 748. pl. 655. Hill. 1916. Att. Gen. at the Relation of 

Tracy & al v. Floyer, and relating to Waltham Holy Croſs. 
MS. Rep. 14. Bill to have an Account ot the Profits and Salary of Lecturer of 
_— Church-Hill in Com Oxon, upon this Caſe ; Sir John Walters, Ch. 
„ Sir B. founded a Lest ureſbip at Church-Hill Oxon. with a Salary of 501. 


lips v. Si 
John Wal- per Ann. charged upon his Lands to the Lecturer, ſo long as he ſhould 


ters. 


attend the Charge of diligent Preaching there once every Sunday, un- 
leſs hindered by Neceflity, and when the ſaid Lectureſpip ſhould be void by 
Death, Removal, Departure, or otherwiſe, then the Truſtees were 10 ap- 
point a new Lecturer c. The Plaintiff, in 1101, was appointed Lecturer 
by the Truſtees expreſs/y for the Term of his natural Life, but being 
much in Debt about a Year and a half after the Appointmenr, the Plain- 
tiff went away, and was Chaplain to a Regiment in Spain, and continued 
_— Years abroad in that Employment. In 1510 the Truſtees appoint 
Griffin Lecturer, and in the Deed of Appointment they recite, that the 


Lec- 


uld chuſe others. All the 6 
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Lectureſhip was vacant by the Departure of the Plaintiff Phillips, and 
thereupon they appoint Griffin Lecturer. 1ſt. Point was, If the Toaſters 
could remove the Plaintiff Phillips from the Lettureſhip for going a- 
broad, and not Perſonally preaching there every Sunday, and appoint a 
new Lecturer in his room? ad. Point, Admitting they had a Power to 
remove him for Abſence, if Sir John Walters in this Caſe ought to ac- 
count to the Plaintiff for the Profits of Lecturer to the Time that the 
new Lecturer was appointed? Counſel for the Plaintiff argued, that the 
Appointment of the new Lecturer by the Truſtees was void, the Plain- 
tit Phillips being expreſsly appointed Lecturer for Life he had a Free- 
hold, and that the Truſtees could not turn him out of his Freehold, 
without ſome /egal Proceſs or Sentence in the Spiritual Court, or at leait 
they ought to have /#u1moned him to appear before themſelves, and to hear 
what Excuſe he could make for his Abſence, before they had removed 
him, and compared it to the Caſe of a Removal of an Officer in a Corp 
ration for Non-atrendance or Non-relidence in the Corporation &c. 
and there ought to be a Summons before a Removal &c. As to the 2d 
point, they ſaid it was a clear Caſe that Sir John Walters was account- 
able to the Plaintiff for the Profits of the Lectureſhip till the new Lec- 
turer was appointed, deducting what Sir John Walters paid for ſup- 
lying a Sermon every Sunday in his Abſence, which appears by the An- 
wer not to amount to halt the Value ot the Salary, otherwiſe Sir John 
would ſave the Money in his own Pocket, there being no Perſon that 
can any ways claim it but the Plaintifl. Counſel tor the Detendant 
inſiſted, that the Plaintiff was not intitled to any Account at all againſt 
the Detendant, for that it was proved in the Cauſe, that the Plaintiff 
did not read the Common Prayer the firſt Time he pronchegy according 
ro the Act of Unitormity 13 & 14 Car. 2. cap. 4. S. 19. and thereby the 
LeEtureſhip was void. As to the other Point they inſiſted, that the 
Plaintiff had forteited the Lectureſnip by going abroad, and not preach- 
ing Perſonally ar the Church by the expreſs Words of the Founder, 
and the ſame was ip/o faffo vacant; and therefore the Truſtees might ap- 
point a new Lecturer, and ſuch Appointment was good. Parker C. was 
of Opinion, that Sir John Walters employing another Perſon to preach 
in che Abſence of the Plaintiſſ, aced therein as the Plaintiff's Agent, 
and not as a Truſtee of the Charity, and conſequently ought to account 
to the Plaintiff tor the Profits ot the Lectureſhip, deducting what was 
paid by him tor ſupplying the Plaintiffs Place in his Abſence, but 
whether the Appointment of the new Lecturer was good or not, yet Sir 
ohn Walters having paid the whole Salary to Griffin, will diſcharge 
im againſt the Plaintiff as his Agent in procuring a proper Perſon to 
preach, and to do the Duty tor the Plaintiff, but he doubted if the Ap- 
8 of the new Lecturer by the Truſtees was good, and took 
ime to conſider of that Point. Afterwards, 27 May, he delivered his 
Opinion, that the Appointment of the new Lecturer was good; and he 
laid the Lectureſhip was not void by the 13 & 14 Car. 2. cap. 4. for not 
4 tha Common Prayer, tor that Act inflicts a Penalty, but does 
not make the Lectureſhip void, but the Lectureſhip was vo by thePlain- 
fs Abſence, and the Neceſſity of abſenting himſelf by reaſcn of bus Debts 
was nat the Neceſjity intended by the Founder to be an Excuſe tor his Ab- 
de; and tho” he was declared Lecturer expreſsly for Lite, yet he is 
ſubject to the Terms impoſed by the Founder; for the Truſtees eannor 
alter the Terms and Nature of the Truſt, and the firit Appointment is 
luperſeded by the 2d. without any other Act. 
is. A College ſeiſed in Fee, was reſtrained by its Conflituticn from 
making other Leaſes than for 21 Tears and at theRack Rent. They made a 
Leaſe accordingly to |. S. who having mach improved the Premiſes by 
| Building, an Entry was made thereof in the Audit-Book, and a Recom- 
2 | | men- 


495 


496 Charitable Uſes. 
mendation ſigned by the Maſter, Warden and molt of the Fellows. to 
grant him a new Leaſe at the End of the Term at the ſame Rent, and 
when the Leaſe was near expiring, an Order was made at the Audit for 
ſuch new Leaſe. Bur Ld. C. Parker —_— of the Recommenda. 
tion, it being to wrong the College and break the Statutes; and that 
the Signing of a Contract for leaſing by the Maſter and Fellows, was not 
binding to the College, 1t not _— under the College Seal. Bur in 
Caſe the Tenant after this Order had laid out Money in Improvements 
in Confidence and Reliance on ſuch Order, there would have been ſome 
Equity in it. But even in that Caſe he ſhould only have his Reparation 
from the private Perſons hgning ſuch Order, and not from the College ; 
and as to Repairs done by the Leſſee ſince the Order for the new Leaſe. 
they are no more than what by his old Leaſe he was obliged to do; anq 
therefore diſmiſſed the Tenaar's Bill for compelling a new Leaſe, and 
with Coſts. Wms's Rep. 655. Mich. 1720. Taylor v. Dullidge Hoſ- 
pital in Surry. 

16. In Caſe of Misbehaviour of Truſtees, or Miſapplication of Cha- 
rity, Chancery will oblige them to affign. MS. Tab. March 8. 1720. 
Mayor of Coventry v. Attorney-General. 

17. The Governors of a Free-School joined in a long Leaſe of Houſes at 
51. a Tear, though worth 50 l. a Near. The Lords Commilſioners de. 
creed the Aſſignee of this Leaſe to ſurrender it back, and ordered the 
Leſſee and the Governors to pay 70 I. Coſts. And Ld. C. King affirm'd 
the Decree as to the Surrendring, but reduced the Coſts to 501. and 
thought there was no Reaſon that the Charity ſhould pay the Coſts, but 
that the Leſſee who was to have the Benefit thould ; and that the Go- 
vernors though nor Guilty of Corruption, nor were to gain any 'Thing, 
yet ought to pay ſome 4 ad their extreme Negligence. 2 W ms's Rep. 
284. Trin. 1725. Eaſt v. R yall 


(G) Commiſſioners. Their Power. And Decrees 
made by them confirmed, or ſet afide. 


Duke's I. HEN a Donor appoints Lands or Goods to be ſold for to main- 
Char. Uſes, rain a Charitable Uſe, and doth not appoint by whom the Sale 
79, Pl. 22. ſhall be made; it ſhall be made by ſuch as the Cmmiſſioners ſpall apprint. 
cites S, C. , > . 

and ſays that Toth. 92. cites 41 Eliz. Steward v. Jermin. 


Dec 
— armed by the. Ld. Keeper upon an Appeal to him. 


Mo 890. pl. 2. A Commiſſſon of Charitable Uſes was ſued out by Fraud to avoid a 

Tit, Charitable Uſe, and the Commiſſioners made a Decree for Exemption 

_ wers from the Charity, and that Decree confirmed by the Chancellor. Yet a 

. new Commiſſion was ſued out on the Statute of Charitable Uſes, and the 

Lands charged with the Charity, though the Words of 43 Eliz. 4. are, 

The ſaid Commiſſioners to make Order &c. Arg. Show. 206. cites Mo. 

I. 1153. | 

Jo. 147. pl. l 3. x Decree in Chancery upon the 43 Eliz. 4. is concluſive, and not to 

Fl S.C.re- be further examined, becaule it rakes its Authority by the Act of Par- 

olved upon Iiament, and the Act mentions but one Examination, and it is nor like 

1 J. to where the Chancellor makes a Decree by his Ordinary Authority. 
Walter Ch. Cro. C. 40. pl. 2. Mich. 2 Car. Windſor v. Inhabitants of Farnham. 


and . | 
bed ol one that no Bill of Review lies, becauſe the Statute is introductory of a new Law, ard ge 


2. &* hy = *% MFq2Þ_ mn ey Q. bh. wv» a. 
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an Appeal on a Decree made by Comwiſhoners to the Ld. Keeper, and when he has affirmed it, his 
Affirmation 1s peremptory, and no Review thereof can be made by himſelf or his Succeſſor. S. C. . 
cited Cro. C. 351. Bill. 9 Car. B. R. per Curiam. But in ſuch Caſe the Party grie ved may petiti- | 
on the King in Parliament, and have his Complaint examined, and fo the Decree may be affirmed, al- - 
tered, or annulled. Duke's Char. Uſes 62. Eaſtham in Eſſex's Caſe. When the Ld. Keeper has 


altered or confirmed a Decree made upon the Statute 43 Eliz. 4. The Decree js to be perpetual, and then | 
to remain in the Petty- Bag. Toth. 91. cites 8 Car. Poor of Eaſt-Grinſtead v. Howar 


— — 8 % ©" > © — = 1 FRODY * 


4 If Money be given to a Charitable Uſe by Will, and the Executors 1 
detain it in their ds many Years. without employing it according to 1 
the Will, having Aſſets, the Commiſſioners may decree the Money with þ 
Damages for detaining of it, to be employed in the Charitable Uſe, ac- 1 
cording to their Diſcretion, not exceeding 8 l. per Cent. for a Vear for 8 
the Damages. Duke's Char. Uſes 67. pl. 4. 16 Mar. 4 Car. Waltham- + 
fow in Eflex's Cale. ; | 

5. My Lord Keeper declared that when he had altered or con- Duke's Char. 
firmed the Decree made upon the Starute of 43 Eliz. the Decree is to be Uſes 19. pl. | 

petual, and then to remain in the Petty Bag; and it is in his Power to 72: 5 14 © 
make a Decree good which is defe&tive. Toth. 91. cites 8 Car. The e 0, 07 


z * : > — * 
* — — r —2E— x Ro 


cree 1s * not 
Poor of Eaſt-Greenſted v. Howard, perpetuated, 1 
; and not to 
be altered but by Act of Parliament. [* The firſt (not) ſeems to be put in by Miſtake of i 


the Printers. ] 


6. It a Rent-charge be granted to a Charitable Uſe out of Lands in ſeve- 1 
ral Counties, the Commithoners are to charge this Rent by their Decree | 
all the Lands in every County, according to an equal Diſtribution, x 
having Regard to the yearlyValue of all the Lands chargeable with the Rent, 
and cannot by their Decree charge one or 2 Manors with all the Rent, 
and diſcharge the Reſidue in other Counties or Places; for that their 
Decree will then be contrary to the Will of the Founders or Donors. 
Reſolved by Ld. K. Coventry. Duke's Char. Uſes 65. pl. 3. Trin. 9 
Car. Eaſt-Greenſted's Cale. 

Ia Rent be granted out of Lands in ſeveral Counties for Maintenance 
of Charitable Uſes in one County, the Commiſſioners in that County where 
the Charitable Ule is to be performed, may make a Decree to charge the 
Lands in other Counties to pay an equal Contribution of Charge in Pay- 
ment ot the ſaid Rent; and there needs not ſeveral Inquiſitions in each 
County, for that the Rent is an intire Grant by the Deed or Will. Re- 
ſolved by Lord Coventry. Duke's Char. Uſes 64. pl. 3. Trin. 9 Car. 
Eaſt-Greenſted's Caſe. / 

8. A Charitable Exhibition -was deviſed diſpoſable by 4 Parſons of ſuch 
Pariſhes for the Time being. They d:/agree in their Election; 2 chooſe 
A. and 2 chooſe B. Thereupon a Comm/ion iſſues. The Commiſſioners 
direct another Meeting of the 4, and award that if the 4 diſagree, the 
Biſhop of W. ſhould chooſe one, and in caſe of a Vacancy the Guardian ot 
the Spiritualties ; and decreed 10 l. of the Arrears that ſhould incur be- 
tween the Vacancy and the Election, to go towards the Charges of fuing 
out the Commiſſion, The 4 diſagreed, and the Biſhop ot W. elected 
one, Exceptions were taken to the Decree, but over-raled, and the De- 
cree confirmed. Fin. Rep. 78. Hill. 25 Car. 2, Steers v. Burt & 
Holland. | 

9. Decree of Commiſſioners againſt a Purchaſor of Lands charged with a 

Iricy, but without Notice of the Charity, for Payment of Coffs, and 
Arrears of the Annuity due betore he had the actual Poſſeſſion of the ſaid 

ie, was, as to ſo much thereof, reverſed. Fin. Rep. 81, Hill. 253 
Car. 2. Wharton v. Charles & al' in Behalt of the Poor of Warcup and 
Blebarn in Com. Weſtmoreland. is | | | 
10. A new Commiſſion to prove the yearly Falue of Lands charged with 

2 Charity, tho' the tormer Commiſſion was executed and returned, wWas 
4 6 L granted 
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granted on a Pretence of Surprize, and that the Exceptant had other Wit- 
neſſes to examine; but it the Reſpondent examine no Witneſies, but 
only eroſs- examine thoſe produced by the Exceptant, then the Excep- 
tant to be at the Charge ot the Commiſſioners on both Sides, otherwiſe 
each to bear the Charge of his own Commiſſioners. Fin. Rep. 251. Trin. 
28 Car. 2. Harding v. Edy. 

11. Decree made by Commiſſioners was reverſed, and the Exceptants 
quieted, on Payment of ſuch Rent as had been paid for a long Time be- 
tore, Fin. Rep. 293. Paſch. 29 Car. 2. Leas and Goldſmith v. the Feot. 
fees of Brerewood-School in Staffordſhire. 

Con Im 12. The Commiſſioners cannot decree Cys on the Stat. 43 Eliz. but 
86 3 if there be an Appeal from their Decree, the Ld. Chancellor may decree 
Necree was the Colts not only of the Appeal, but of the Commiſſion alſo, and tho 
made by the they decree Colts that ſhall not upon an Appeal be ſufficient to reverſe the 
. Decree; for the Ld. Chancellor may either ſurceaſe or leſſen the Coſts, 
ble Uſes or exempt the Party from them intirely. Abr. Equ. Cafes 126. Paſch. 
and Excep- 1700. Rockley v. Key ly. 


tions were | 
taken to it, and they now came on before the Maſter ; and he and moſt of the Bar were of Opinion, 
that by the Statute of Eliz. the Maſter of the Rolls may hear an Appeal as the Chancellor may, and 
may affirm the Decree, aad give Coſts, notwithſtanding the Statute. mentions only the Chancellor; 
but Mr. Edwards the Regiſter ſaid it had always been an Exception, and therefore the Maſter of the 
Rolls would do nothing in it. 


— 


FFF 


13. Iſſue at Law was directed on a Re-hearſing of Exceptions taken 
to a Decree made by Commiſſioners of Charitable Uſes, after that De- 
cree was twice confirmed. 2 Vern. 50%. pl. 456. Trin. 1705. Corpus 
Chriſti College v. Naunton Pariſh in Glouceſterſhire. 

14. Where Commiſfoners for Charitable Uſes intend to oppreſs, the 
8 will puniſh them. 9 Mod. 65. Mich. 10 Geo. Wright v. 

obert. 


(H) Proceedings. And Exceptions to Decrees. 


0 


It was I. O Cheri may relieve upon an Original Bill within the Statute of 
— 260t Charitable Uſes. Chan. Caſes 135. ſays a Decree was produced 


could not Where, upon the Advice of 4 Judges, it was ſo reſolved 3o June 165). 


relieve upon in Caſe of St. John's College v. Platt. 
a Bill, but 
that the Courſe 8 by the Statute, by a Commiſſion of Charitable Uſes, muſt be obſerved in 
Caſes relievable by that Statute; but no poſitive Opinion was delivered, the Defendant conſenting to 
a Decree. Chan. Caſes 158. Hill. 21 & 22 Car. 2. The Attorney. General v. Newman, alias, Trinity- 
College v. Newman. But ibid. 267. Mich. 27 Car. 2. Relief was given by an Original Bill — 
Chan. Caſes 267. Mich. 27 Car. 2. Prat v. St. John's College, it was objected that the Proceſs and 
Method appointed by Statute ought to be held, viz. a Commiſſion and Inquiſition, and Decree by Com- 
miſſioners, and ſo to come at laſt to a final Decree by the Ld: Chancellor or Ld. Keeper, and not to 
ſue by Original Bill, as was done inthe principal Caſe ; but the Ld. Keeper decreed the Charity, tho 
before the Statute no ſuch Decree could have been made. I 


2. A Decree made on Behalf of a Town about Charitable Uſes. The 
Town may lay the whole Money upon any one they ſhall find Jiable to the 
Payment thereof, which when done a Commiſion ſhall iſſue to examine 
in whoſe Poſſeſſion any of the Lands liable to the Money decreed are, 
and the Commiſſioners to apportion each Party's Payment with ſuch pro- 
portionable Part of the Charges as the Defendant hath been put unto. 

| IE: 91. 11 Car. 1. The Town of Market-Riſing v. Brown- 
BW... Lak | | | 
| | 3. The 


Keeper, upon a Reference to us of Exceptions taken in the Chancery to 


ith. 
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3. The Report of myſelf and all other the Judges made to my Ld. . 28 


a Pecree made by the Commi ſſioners of Charitable Uſes in Mich. Term G. J Keel. 


1668, as follows. According to an Order made in the High Court of ing, Mich. 
Chancery on Tueſday the 1th of June laſt paſt, in a Cauſe here de- 1668. Tat- 
pending between Ralph Tattle, John Lee, Grace Harding, Tho. Rock, * — 
and Nath. Humphreys, Exceptants, and ſohn Bradſhaw, Rector of the * 
Pariſh- Church of St. Michael Crooked-Lane, London, and others, Re- 
ſpondents. We have called all Parties, viz. their Counſel, before us 

and upon Conſideration of the Decree mentioned in the ſaid Order, an 
hearing what was alleged on the other Side, we find that by Inguiſition 
taken before ſome of the Commiſſioners tor Charitable Uſes, in the Al- 


ſence of the Exceptants, it was found that ſeveral Honſes and Lands therein 


mentioned were given by ſeveral Perſons, ſome in the Time of E. 3. ſome in 
the Time of Qlleen Elig. and ſince, to ſeveral Uſes within the ſaid Pariſh, 
viz, ſome to the Por, ſome to the Repair of the Church, and ſome for preach- 
ing Sermons ; and that ſince the Year 1646, the Rents and Profits had 
been received by 13 ſeveral Perſons, and not employed to the aforeſaid Uſes ; 
and the Commiſſioners thereupon cauſed a Charge to be drawn up of thoſe 
Rents and Profits, amounting to 38471. 10s. and becauſe the Exceptants 
did not diſcharge themſelves of that Sum, they have decreed the Exceptants 
and every of them, being 5 of he aforeſaid 13 Perſons, to pay the ſaid 38471. 
101. and to alter the Feoffees ; which Decree we do conceive to be all to- 
gether erroneous, and ought to be reverſed ; iſt, becauſe the Exceptants 
were by Order ot ſome ot the Commiſſioners debarr'd from being heard be- 
fore the Fury, until after the Inquiſition was found. 2dly, For that it does not 
ar to us but that as much, or more, has been yearly paid to and for ſeveral 
Charitable Uſes directed by the Donors, as is required by their reſpetFive Wills 
and Gifts, ho the ſame has not been mentioned to be paid out of the Rents 
of the reſpetFive Houſes and Lands by them given. zdly, Becauſe we find 
that all the Pariſh-Rents and Moneys, within the Time mentioned in 
the ſaid Decree have been by the Exceptants, and the preceding and ſuc- 
ceeding Church-wardens, paid. and accounted for, and thoſe Accounts 
audired and allowed according to the ancient Uſage of that Pariſh; and 
we conceive that the Way uſed by the Exceptants, and other Church- 
wardens of that Pariſh, touching leafing out the Premiſſes, receiving 
the Renrs, and accounting for the ſame, is fit to be continued. And 
for an Expedient to prevent the Fruſtrations of Commiſſions upon the 
Statute tor Charitable Uſes by the Wilſulneſs of any Perſon, we conceive 
that it is requiſire ht the Perſons who are complained of for diverting the 
Charity, be heard before the Fury, and have Liberty to anſwer for themſelves 
ore the Inquiſition be found, and thereby they will have leſs (if any 
auſe at all) to put in Exceptions to Decrees made againſt them; all 


Which we hnmbly certify, and refer to your Lordſhip. 


4. Sir Tho. Smith deviſed his Lands in Fee to ſuch Charitable Uſes as 
tie Lord Lumley and Sir Henry Henn fhould appoint &c. They appointed 
$4, to the Poor of St. Mary in Chefter ; and the Commiſſioners decreed that 
the Church-wardens and Overſeers of that Pariſh might diſtrain for this 5 l. 
The Queſtions were, whether the Coinmiſſioners could add a Power of 


Diſtreſs where there was none by the Original Gift ; and whether the 
Commiſſioners in Cheſhire can bind the Lands in Eſſex with ſuch an addi- 


ona Clauſe ; and 1 1 K in both Points that they might. Raym. 


209, Hill. 22 & 23 Car. 2. B. R. Harriſon v. Groſvenor. * 

8. A Decree by Commiſſioners for Charitable Uſes, was confirmed by But the Re- 

Original Bill. Chan. Cases, 193. Hill. 22 & 23 Car. 2. the Poor of St. + addy ty 
ans v. Beauchamp. 5 hat need 

| | | 4 of ſuch a 

Bill For when a Decree is made by Commiſſioners, the Court is to return it into the Petty Bag, and 


ben to ſerve the Defendant with a Writ of Execution, upon which Service the Defendant may fie Ex- 


* tion, 


** ** . 1 
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ceptions, and pray to ſtay Proceedings till they are heard but if the D-fendants do nor then except, hut 


ſubmit to the Decree, it ſeems reaſonable they ſhould be concluded thereby, and not be admitted to 
Exceptions after. Ibid. 193, 194 


ne = & 


6. A Decree being made by the Commiſſioners of Charitable Ug., 
Exception was taken thereto, viz. That in the ſeveral Purchaſes in ade of 
the Premiſes from the Time of Queen Elizabeth, to the Time, the ſeveral 
Lands of the 2 Exceptants have been quietly enjoyed, without any Thing de- 
manded for the Uſe of the ſaid Schcol, ſave only 20 s. Rent reſerved out of 
the Lands of one of them, payable Tearly to Fohn Gifford and his Heirs. 
and 30 5. Rent payable Yearly out of the Lands of the other to the ſaid 
Gifford and his Heirs, who granted the ſaid Lands to the Anceſters of the 
Exceptants Anno 10 Fac. and which hath been paid from Time to Time, for 
the Uſe of the ſaid School, and never at any Time demanded or paid 10 the 
ſaid Gifford, or his Heirs, which the Exceprants do believe might pro. 
ceed from ſugh Agreement made between the Giffords, and the Feoffees of thy 
ſaid School, Thereupon the Court declared there was no Cauſe to Charge 
the Exceptant's Lands with the Decree made by the ſaid Commillioners, 
or with any Exactions or Impoſitions of Rent, or Sums of Money what- 
ſoever, and reverſed the Decree of the Commiſſioners for Charitable 
Uſes ; and decreed that the Lands of the Exceptants ſhall be from hence- 
forth diſcharged of the ſame, and of all Sums whatſoever by the Feot- 
fees, other than the 208. and the 30 8. aforeſaid. Fin. R. 293, 294, 
Paſch. 29 Car. 2. Leas v. Morton. 
8. C. cited . A Decree by Commiſſioners for Charitable Uſes was excepted to in 
N N Chancery, which after confirmed the other Decree, but in the Interim 
8 A. the Perſon decreed againſt, conveyed his Lands to raiſe Portions for 
Rep. pl. 257. his Dn, with Power of Revocation ; this ſhall nor hinder Exe- 
in the Caſe cutton for the Money decreed, but the Lands alien d ſball be ſegueſtred for 
| 1A dhe the Money, and a Scire Facias againſt A.“ s Heir, A. dying after the De- 
Exchequer, cree confifm'd. 2 Chan. Caſes, 94. Paſch. 34 Car. 2. Harding v. Edge, 
8. There lies 20 Appeal to the Houſe of Lords from a Decree on the Sta- 
tute for Charitable Uſes ; and Lords Commiſſioners ſeemed to be of Opi- 
nion, that a Decree on Exceptions to a Decree of Commiſſioners tor Cha- 
Titable Uſes is final by the Act of Parliament, and that there could be 
no Re- hearing. 2 Vern. 118. pl. 116. Mich. 1889. Saul v. Wilſon. 

9. If the Lord of a Manor ſhould erect a Mill, and convey it to Tru/- 
tees, to the Intent that the Inhabitants might have the Convenience of Grind- 
ing there; the Inhabitants ſhall not be admitted to ſue here in che Attor- 
ney-General's Name; Per Ld. Keeper. 2 Vern, 287. in pl. 355. Mich. 
1700, | 

Was Rep. 10. The Teſtator deviſed an Annuity out of his Lands for the Main- 
44.4 _ tenance of Watford-School. Upon a Bill in Equity exhibited by the 
nd General Attorgey-General in Behalf of the Charity, it was inſiſted , that all the 
v. Wiburgh Tertenants of the Lands charged, ſhould be made Parties, but decred 
K a. S. F. that they ſhould not, becauſe every Part of the Land is chargeable, and 
the Charity ought not to be put to this Difficulty; but if the Tertenants 
ſeek a Contribution, they may make them Parties to the Information, or 
help themſelves by ſuch Courſe as they think fit. x Salk. 163. pl. 2. in 
Canc. 1712. Attorney-General v. Shelly. 
Ibid. The 11. Bill to eſtabliſh a Will, and to perform ſeveral Truſts, ſome of 
2 them relating to Charities; the Bill was brought by ſome of the Truſ- 
Wote. Par. tees againſt other Truſtees, and ſeveral Ceſty que Truſts. An Ob- 
ker C. jection was made for Want of Parties, tor that there being ſeveral Chart- 
ſeemed to ies given by the Will ta Perſons uncertain, not capable of ſuing or being 
take a Diff * ſued, and conſequently cannot be brought before the Court, therefore the 
Truſtees „ Attorney-General on their Behalf ought to have been made a Detendanc 
the Charity to take care of theſe Charities ; and it'a Decree thould be made in this 


are appointed Canſe, it would not be ſinal, but the Attorney-General might atter- 
by the Donor, | | | | " wards 


wards bring an Information on Behalf of choſe Charities, and ſer aſide and «where wo 
chis Decree, and therefore he ought to be made a Party. Per Parker Trustees are 
C. I think in this Caſe the Attorney-General need not be made a Deten- I . 
dant. It is true, where a Bill is brought on Behalf of ſuch a Charity to viſed — oof 
eftabliſh it, it muſt be in the Name ot the Attorney-General ex Necel- ately to Cha- 
tare rei, becauſe there are no certain Perſons intitled to it who can ſue 77%t Oe. 
in their own Names, but in this Caſe there is no ſuch Neceſſity; for I ne 
ſome of the Truſtees ot the Charity are made Defendants, and there am bo 28 
may be a Decree to compel an Execution of the Truſts in the Will relat- Decree 
ing to thoſe Charities, and if there ſhould be any Colluſion between the uleſs the 
parties in Relation to the Charity, it is true, the Attorney-General - nano f 
notwithſtanding a Decree, may bring an Information to eſtabliſh the ky 
Charity and fer aſide the Decree, and I think he might do the ſame bur other- d 
Thing though he were made a Detendant in Caſe of Colluſion between Ye where 
the Parties, but he ſeemed to admit, that where an F/ate is deviſed to Truliees are 
Truſtees for Charities to Perſons certain, who are capable to ſue or be ſued, ” 44 —_— 
uh Perſons ought to be made Deſendants as well as other Ceſty?s que T ruſt, This pro- 
A 2d Objection for Want of Parties was, that one of the Truſtees was net cceded to 
brought to Hearing, But it was anſwer'd, that the Truſtee who is not — gy 
brought to Hearing 7s named a Defendant in the Bill, but being beyond Sea gyer. Jen 
is nor ameſnable by rhe Proceſs o the Court, and therefore the Plaintiff may Per Parker 
proceed without him, otherwiſe there wonld be a Failure of Juſtice ; be- C. 
lides, that very 'Trultee is one of the Plaintiffs in the Croſs Cauſe, and 
ſois before the Court, Quod fuit conceſſum; Per Parker C. MS. Rep. 
Trin. 5 Geo. in Canc. Monill v. Lawſon, 

12. Urged, that in Caſe of a Charity, where the moft ſpeedy and leaf 
expenſive Method ought to be purſued, Iſſue ought not to be directed, but 
the Court ought to decree upon the Proofs. MS. Tab. March. 25. 1121. 


Biſhop of Rocheſter v. Attorney-General. | 


Formore of Charitable Uſes in General, See Mortmain (A. 2) pl. 11. 
the Stat. of 9 Geo. 2. cap. 36. and other proper Titles. 
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(A). By whom it may be made. N, 

I A Man ma make a Fee iy Ling of Wanted with- Chauntrſes, 
| out the Ordinary, for dinar nothing to do with vere dis- 
e thereof, '9 5. 6 1. ard bet hetzen Bandy 
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Ur Chimin Common. 


(B) In what Place. 


As to Chaun- 1. 1 may be faunded in a Cathedral Church; and alſo in any other 


9 Church. 9 Þ. 6. 17. | 


Repert' 329. S. 6. 33 1. S. 8. &c, cap. 29. 


[| 
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Chimin Common. 


— 


e Chimin Common. If bur ſhall be ſaid a Common 
bs. Highway. 


Cro. C. 366. 1. JF there be a Common Highway for all the King's Subjects, 
pl. 3. S. C. and it hath been uſed time out ot mind, when the Way as been 
foundrous, for the King's Subjects to go by Outlets upon the Lands 
next adjoining, the Way . the open Field not incloſed. Theſe 
Outlets are Part of che Way; for the King's Subjects ought to have 
a good Paſſage, and the good aſſage is the May, and not only the 
beaten Track; for if the Lands adjoining be ſowed with Corn, the 
King's Subjects (the May being foundrous) may go upon the Corn. 
Trin. 10 Car. B. * yer Curtam, 8 a Trial at Bar upon an 
Information againſt /r Edward Duncomb. | 
Fitzh. Barre, 2. If there be a Water, which is a Highway, which Mater by the 
Pl. 302.8. C. Increaſe or Force thereof 1 7 its Courſe upon the Ground ot ano- 
ther, yet he hath a Highway allo over there where the Water is, as 
he had before in the ancient Courſe ; ſo that the Lord of the Soil 
cannot diſturb this Courſe made Oe Novo, 22 Aff, 93. ſaid to be ad- 
judged in the Eire of Nottingham. | 
3: A Way leading to auy Market Town, and common for all Travellers, 
and communicating with any great Road, is an Highway; but if it lead 
only to a Church, or to an Houſe or Village, or to Fields, it is a private 
Way; Per Hale Ch. J. but it is 4 Matter of Fact, and depends much 
on common Reputation. Vent. 189. Hill. 23 & 24 Car. 2. B. R. Auſ- 
tin's Caſe. 
1 Salk. 359. ' 4. Highway is the Genres of all Publick Ways, as well Cart, Horſe, 
A the 4 Foot=way, and yet Indictment lies for any one of theſe Ways, if 
Saatchi they are common to all the Queen's Subjects if they have Occalion to pals 
8. C but not there, viz. ifit be a Foot-way common to all, or Horfe and Prime-way ; 
but theſe are not Altæ Vie Regie ; for that it is the Great Highway, com- 
mon to Cart, Horſe, and Foot, that pleaſe to uſe it; Per Holt Ch. J. 6 
Mod. 255. Mich. 3 Ann. B. R. the Queen v. Saintiff 
5. If a Vill be erected, and a Way laid out to it, if there be no other 
Way but that ro the Vill, not material Quo animo it was laid ” i 
— 
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ſhall be deem'd a publick Way. No one living in a Hundred ſhall be al- 
lowed an Evidence for any Matter in Favour of that Hundred, tho' ſo 
r as upon that Account to be excuſed from the Payment of Taxes, 
— tho* poor at preſent, he may become rich; Per Parker Ch. J. 
10 Mod. 150. Hill. 11 Ann. B. R. the Queen and Inhabitants of Hornſey. 
6. Communis Strata and Via Regia are ſynonimous Expreſſions, and 
ſignify the ſame Thing, as the Word (Strata) is now uſed ; per Parker 
Ch. J. 10 Mod. 382. Hill. 3 Geo. 1. B. R. The King v. Hammond. 
m7. A Navigable River is eſteemed an Highway; per Parker Ch. J. in 
delivering the Opinion of the Court. 10 Mod. 382. Hill. 3 Geo. 1. 


B. R. in Caſe of the King v. Hammond, cites Fitzh. 279. Tir. Chal- 
lenge. 


(B) Who ought to repair it. 


I there bea common Highway, which Time out of Mind hath co. ©; 366. 
been uſed to be repaired by the Country, ànd after J. S. that hath pl 3. S. C. F 
Lands not incloſed, next adjoining to the Highway ot both Sides of the se 


Way for his ſingular Profit, incloſes his Lands of both Sides the 3 ww 
Way by Hedge and Ditch, he by this thenceforth hath taken upon Cauſey rea- 


try from the Reparation thereof; lo that he hiniſelf at all times al Chee for 
ter, where there ſhall be need, ought to repair it. Trin. 10 Car. Horſcmen, 
B. R. m an Intormation againſt 5- Edward Duncombe, tefolven yet Carts 
per Curtam upon Evidence at the Bar upon fuch an Jaformation ; 470 voxcbes 
and it is not ſufficient for him to make the Way as good as it was v, wor 
at the Time at the Incloſure. but he ought ts make it a per tect dad couſd meet 
28. without having any reſpect to the May as it was at the Tune for rhe 

of the Inclolure; and then it was fatd that it was fo reſolvep by Strairvef⸗ 


all the Judges 6 Jac. and 19 Jac, For when the Way lay in the ersol, nor 


could go 
open Fields not inctoſed, the King's Subjects, when the Way was beſides the 
bad or foundrous, uſed to go for their better JIafſage over the Way; and 
Fields adjoining, out of the common Track of the Wap, which e bis be. 
Liberty is taken away by the Jncloſure, "tf 


able to the 

| , RE Repairs 
now, by reaſon of this Incloſure, whereas the Pariſh was chargeable before for the Reparations, No 
Bid it was ſo reſolved in the 6 & 19 Jac. upon Conference with all the Juſtices of England, hich 
Richardſon Ch. J. attirmed.————S1d. $64. pl. 8. Trin. 22 Car. 2. B. R. cites 8. C. in the Caſe of the 
King v. Sir Nich. Staughton ; and there the Chief Juſtice faid, and it was not denied, that if a Man 
incloſes Land of one Side which was anciently incloſed of rhe other Side, he that makes ſuch new In- 
cloſure Mall repair all the Way; but if there had been no ancient Incloſure of 'the other Side, then 
he ſhould repair but one Half of he Way; but if he makes a new Incloſure on both Sides of the Way, 
there he ſhall repair the whole Way. And if one incroaches upon the Highway, he is chargeable 
to repair the ſaid Way ſo long as the Incroachment comtinnes; but as ſoon as he leaves the Incroach- 
ment open to the Way again, & that the Incraachment ceaſes, he hall be diſcharged from repairing 
the ſaid Way for the futute. But if one is bound to repair a Highway Rativne Tehurte of any Lands, 
tho' he leaves them open to the Way, yet he is always bound to repair the Wey; per Kelynge Ch. ]. 
2 Saund. 160, 161. in 8. C — 7 Roll Ch. J Sty. 364. Hill. 1652. all Highways af common R ighr 

are to be repaired by the Inhabitants of that Parrſh in which rhe Way lies; but if any particular * ca 
| fon will incloſe any Part of a Way or Waſte adjoiming, he thereby rakes upon himfelf to repair that 

which he has ſo incloſed. Mar. 26. pl. 62. Trin. 15 Car. B. R. S. P. accordingly per Cur. in Caſe of 
pe King v. the Inhabirants of Shoreditch. 15 Rep. 33. Paſch. 7 Jac. Anon, ſays thut of common 

ighe alt the Country ought to repair it, becauſe they have their Eaſe and Paſſage by it; but yer ſome 
may be particularly bound to repyir it. The Inhabiranrs of every Pariſh of common Right ought 
to repair the Highways, and therefore if particular Perſons are made chargeable to repair the ſaid 
Ways by a Statute lately made, and they become inſolvent, the Þ ag” of Peace may put that Charge 
upon the reſt of the Inhabitants ; per Holt Ch. J. Ld. Raym. Rep. 525. Mich 10 W. 3. B. R. Anon. 
2 Ld; Raym. Rep. 1170. Trin. 4 Atm, H 


h. J. cired Duncoinbꝰs Caſe ſupra, —Keb. 894. pl. 
69. 


4 


hinielf the Reparation of the Highway, and hath freed the Coun- ſnably good 


N 
RM 
3 

| 

id 

; 
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— 
50. S. C. cited per Cur. as reſolved that it is not ſufficient that ſuch new Way is better than ever the 
former was, but he muſt keep it in ſufficient Repair for the King's People to pais. 


. 


2. An Owner of Land, who is no Occupier thereof, cannot be 
charged to repair a common Way, but only the Occupier. Hill. 11 
Car. B. R, in one ##er's Ca/e, per Ciirtam, upon a Motion for a 
Prohibition to the Marches of Wales, upon an Inkormation there 


preferr'd in ſuch Cale againſt the Owner. "I 
3. Ic was held in B. R. that he who has Land next adjoining to the 
King's Highway, is bound to cleanſe the Dykes without any Preſcription. 
Br. Nuſance, pl. 23. cites 8 H. 9. 5. 
Contra of him who has Land which is not adjoining, but other 
Land is between him and the Way, he is not ſo bound, nes it be by 
Preſcription. Ibid. : | 
5. And per Keble, a Man is not bound to /opp his Trees which incum- 
ber the Way, therefore it ſeems that another may do it, and the Soil 
and Franktenement of the Way is to thoſe to whom it adjoins ; but he who 
has Land adjcining to a Bridge is not bound ro do it, unleſs it be by Pre- 
ſcription. Ibid. 
6. A Hamlet within a Pariſh cannot be charged of common Right to 
repair a Highway, except it be by Preſcription, or ſome other ſpecial 
Reaſon, but a Vill may be; per Roll Ch. J. Sti. 163. Mich. 1649. 
B. R. The Inhabitanrs of Mile-End 1n the Pariſh of Stepney. 
J. If a Man has 8 Plough-Lands, he ought ro find 8 Carts for 6 
Days, altho' his Land be Paſture. Raym. 186. Paſch. 22 Car. 2. B. R. 
f Frere's Caſe. He had 1700 Acres of Meadow. 
* Unleſs 8. Every * Pariſh of common Right ought to repair the Highways, 
there be , and zo Agreement with any Perſon whatſoever can take off this Charge 
2 which the Law lays upon them. Nota. Vent. go. Trin. 22 Car. 2. 
fix it upon B. R. Anon. 


others; per 


Hale Ch. . 


Vent. 183. Hill. 23 & 24 Car. 2. B. R. in Auſtin's Caſe.—(But the Reporter adds a 
nere, Why not the County? as in the Caſe of common bridges, and cites 2 Inſt. 5o1.) 
ne a f particular Perſon be obligzd by Preſcription or Cuſtom; but private Ways are to be repair'd 
by the Village or Hamlet, or ſometimes by a particular Perſon. ' 1 Vent. 189. per Hale Ch. J. in Au- 
ſtin's Caſe. 
+ Mar. 26 pl. 62. Trin. 15 Car. B. R. The King v. the Inhabitants of Shoreditch. 


9. An Information was brought againſt the Defendant for not repair- 
ing of a Highway, Ratione Tenuræ, between Stratford and Bow. It 
was tried at the Bar by an Eſſex Jury. The Evidence for the King was 

3 that Mawd the Empreſs gave certain Lands to the Abbeſs of Barking to 
repair this Way, that he Abbeſs &c. ſold thoſe Lands to the Abbot of Strat- 
ford, who, by the Conſent of his Convent, charged all his Lands for the Re- 
pair of the Way; and thus it ſtood till the Diffolution &c. Then al/ 
the Lands of the Abbot of Stratford being veſted in the Crown, were granted 
to Sir Peter Mewtis, who held them charged for repairing the Way, and 
from him by ſeveral 65 * 2p they came to the Defendants. This 
was proved by ſeveral Witneſſes living in other Pariſhes, none being 
admitted to give Evidence who lived in either of the ſaid Pariſhes of 
Stratford or BoW. But it was ſaid for the Defendants, that no Lands 
ſhall be chargeable for che Repairing this Highway, ratione Tenurz, 
but ſuch which were originally given for that Purpoſe, and ſo the De- 
fendants could not be guilry, unleſs it was proved that they had ſome 
of thoſe Lands in Potleſhon which were given by the Empreſs to the 
Abbeſs of Barking, and that no other Lands, formerly belonging to the 
Abbot of Stratford were liable, but ſuch which he bought of the ſaid 

Abbeſs. The Court was of Opinion, that upon this Evidence all the 
Lands of the Abbot were liable to repair this Way, and directed the Jury 

| | X» | accordingly, 


oo V 


— 
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accordingly, who found for the Plaintiffs. 4 Mod. 48. Mich. 3 W. & M. 
B. R. The King and Queen v. Buckeridge & al'. 

10. Per Holt Ch. J. The Inhabitants of every Pariſh, of common 
Right, ought to repair the Highways; and therefore if particular Per- 
ſons are made chargeable to repair the ſaid Ways by a Statute lately made, 
and they become iuſolvent, the Juſtices of Peace may put that Charge 
upon the reſt of the Inhabitants, Ld, Raym. Rep. 725. Mich. 10 W. 

B. R. Anon. 

11. Every Pariſh of common Right ought to repair their Highway; 
but by Preſcription one Pariſh may be bound to repair the Way in another 
Pariſh ; per Holt Ch. J. 12 Mod. 409. Trin. 12 W. 3. 

12. Tho' the Lord of a Manor who is bound to repair a Bridge or 
Highway ratione Tenure, may, upon ſeveral Alienations of ſeveral Parcels, 
agree to diſcharge thoſe that purcha e of him of ſuch Repairs, yet that 
will not alter the Remedy ſor the Publick, but will only bind the Lord and 

* thoſe that claim under him; and no Act of the Proprietor will appor- 
tion the Charge, whereby the Remedy tor the Publick Benefit ſhould be 
made more difficult. 1 Salk, 358. Paſch. 3 Ann, The Queen v. the 
Dutcheſs of Buccleugh & al'. | 

13. And tho' a Manor ſubject to ſuch Charge comes into the Hands of 
the Crown, yet the Duty continues upon it; and any Perſon claiming at- 
rerwards under the Crown the whole Manor, or any Part of it, thall 


be liable to an Indictment or Information for want of due Repairs, 1 
Salk. 358. S. C. 


EY 4 _ RY 2 


(C) Privilegd from Duty. Who. 


I. Lergymen are liable to the Repairs of the Highways, and Judg- 2 Lev. 139. 


ment accordingly. Vent. 273. Trin. 26 Car. 2. B. R. Dr. Trin. 2 
Webb v. Batchillor. 5 Gar. $. _ 


| oo | ; 2 hag Freem. Rep, 
396. pl. 514. S. C. the Court held that they are chargeable to all publick Charges. - Ibid. 488. pl. 


667. S. C. adjudged ; and Hale Ch: J. ſaid they would not allow the Diſpute of ſo long a ſettled Point; 
for in Sir Nicholas Hide's Time, it was reſolved that the Clergy arc liable thereto. 


2 An Exemption by the King's Letters Patents made before the 2 & 3 The King's 
Ph. MH. cap. 8. are not ſufficient to exemptLands chargeable to ſend Men 45 "rs of 
for the Repairing Highways, from the Charge ot Repairing them, 1 


are not ex- 


which Lands by the ſaid Statute of Ph. & M. and other ſubſequent Sta- empted tr om 
tutes are chargeable to ſend Men for that Purpoſe; and judgment was doing Dory, 


given accordingly. 3 Mod. g6. Hill. x Jac. 2. B. R. Bret v. Whitch- — Hig - 
Cor. - | | judged. 

a 5 Cumb. 10. 

Hill. 1 & 2 Jac. B. R. Brent v. Whitcheock. S. C. 


* . 
* 2 r * ht. "_ — 
. i 


—_— ti. Mu al. * * 
— 


5 (D) Offences in Highways puniſhed. How. 


1. o Lord can puniſh Purpreſture upon a Highway, unleſs he be 
Lord Then Sides. Kelw. 141. a. pl. 1 1. ſays it was fo ſaid in 
that Plea, and affirmed by Shard. * in Itin. in Time of E. 3. * 
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Per Vaugh 2. If any particular Perſon after the Nuſance made, hes more parti 
Ch. J. cular Damage than 14 * in ſuch Caſe, and becauſe of this particu- 


Vaugh. 241. he ſhall have particular Action upon the Caſe. ) Rep. »3, 


—$% Per lar Injur 
Fitzh. J. Br cites — H. 8. 27. a. 


Actions ſur | 

le Caſe, pl. 6. cites 6. C4, if be and bis Horſe fall into it, whereby he receives Hurt and Lof;, 
Co. Litt. 56. a. ſays that it was ſo reſolved in B. R. and in the Margin cites 27 H. 8. 29.——And in the 
Caſe of Fineux v. Hovenden Cro. E 664. Paſch. 41 Eliz. Coke Attorney-General cited the S. P. ad. 
judyed in the ſame Year of 27 H. 8. Bendlows v, Kemp. 

Br. Action ſur le Caſe, pl 93. cites 5 E 4 3. that he ſhall not have Action againſt him who ought 
to repair it ; for that is the People, but ir ſhall be reformed by Preſentment. ——So by Baldwin Ch. 
L. a Man ſtops the King's Highway, ſo that a Man cannot paſs from bis Howſe to bis Cloſe, he ſhall not 

ve Action on the Caſe, but he ſhall be puniſhed by the Leet. Ibid. pl. 6. cites 25 H. 8. 26, 2). 


; Mod. 289, 3. Caſes lies not for hindring a Man's Paſſage ina Common Highway, | 
— * 5 becauſe he has no more Damage than others of the King's Subjects; bur 
adjudged for it muſt be by Indictment. Comb. 180. Trin. 3 & 4 W. & M. in B. R. | 
the Defen- Pain v. Partridge. 


dant, ——— 
x Salk. 12. pl. 1. S. C. held accordingly.-——-Show, 243.5, C. Mich. 2 W. & M. adjornatur. Ibid, 


255-8. C. adjudged for the Defendant. 


4 Haid ment againſt 2 Defendants who were Overſeers of the High- 
way, for not repairing, or cauſing to be repaired the Highways, and 
quaſhed ; becauſe an Indictment for not repairing, maſt always be againſt 
the Pariſh, the Overſeers not being bound to repair the Ways, but only 
to give Notice to the Pariſh to come and repair them. 12 Mod. 98. 
Trin. 10 W. z. The King v. Dixon & Hollis. 


(E) Proceedings, Pleadings and Judgment. 


Ib Era. I, 3 — was for not Repairing a Way which he ought to do in 
YT — Blackacre in D. Ratione tenure, without ſaying tenure ſue. And 
It was fold by the Opinion of the Court it was naught ; for another may have the 
that the Pre- Land. Noy 93. Anon. cites 5 H. J. 3. | 


cedents are 
generally fo. Vent. 331. Trin. 30 Car. 2. B. R. The K v. Sir Tho. Fanſhaw. 


But where 2. If a Man is bound to repair a Way Natione Tenure talis terræ, in 
6 Man s a Preſentment or in a Plea, he need not allege Title of Preſcription, be- 
repair ſuch Cauſe a N is implied in the Eſtate of Inheritance in the Land. 
Way Raton Kelw. $2. pl. 4 Trin. 19 H. J. Anon. . 

ia, 


there be muſt of neceſſity allege a Preſcription. And this Diverſity was admitted good ; Per tot. Cur. 
Kelv. 32. ut ſup. . 


3. G. was indicted for fopping the N and the Indictment was 
not laid to be contra pacem. And Cook ſaid, That for a Miſ- feaſance it 
to bo conn 4 but for a Non- feaſance of a Thing, it was 
otherwiſe ; and the Indictment was for ſetting up a Gate in Ofterly Part; 
and Exception alſo was taken to the Indictment for Want of Addition; 
for Vidua-was no Addition of the Lady Greſham ; and alfo Vi et Armis was 
left out of the Indictment _; and for theſe cauſes ſhe was diſcharged, and 
Inditment quaſhed. Godb. 59. pl. 7. Mich. 28 & 29 Eliz. B. R. 
Lady Greſham's Caſe. 8 ENS” 


9 


4 An 


4 — — 2 
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4 An Indictment was of a Nuſance to a Horſe- may, whereas it ought 
to be ro the Queen's or King's Highway, or to the Highway, and there- 
, fore it was quaſhed. Cro. E. 63. pl. 8. Mich. 29 & 30 Eliz. B. R. 
Madox's Caſe. 

5. The Defendant was preſented in a Leet, for that he had diverted 
the Queen's Highway within the Leet, to the Nuſance of the Queen's 
Subjects. The Court agreed that the Preſentment is void, becauſe a 
Highway cannot be diverted as a Courſe of Water may be, but may be 
obſtrutied or fiopped ; but a Way is not diverted when it is ſtopt, and 
another Way made in another Place. And. 234. pl. 251. Paſch. 32 Eliz, 
Agmondeſham v. Cornwallis. 1 

6. K. was indicted tor fopping quandam Viam valde neceſſariam for all 
the King's Subjects there paſſing ; Exception was taken becauſe it wanted 
the Word Regiam, and ſaid that the Word (Neceſſariam) does not imply 
any [ſuch] Matter; for a Foot-way is Neceflary, Beſides the Party had no 
Addition; and tor thele Reaſons he was diſcharged. 4 Le. 121. pl. 243. 
Trin. 32 Eliz. B. R. Keene's Caſe. | 

7. Two were indicted tor incroaching upon the Highway, and the In- 
dictment was et unum Tenementum ibidem ereffaverunt, where it ſhould 
be erexerunt ; tor there is no ſuch Latin Word as Erectaverunt; and it 
was not Anglice, did erect, which had been good, and for this Cauſe it 
was diſcharged. Cro. E. 231. Paſch. 33 Eliz. B. R. Chambers & Johns. 
Alias, the Queen v. Chambers & Johns, 

8. Indictment tor not repairing a Bridge, was debent & ſolent Reparare 
pontem &c. It was moved that the Indictment was inſufficient, becauſe 
it is ut alleged that the Bridge was over a Water, and not needful that it be 
amended. 2dly, Ic did not appear in the Indictment that the ſaid Bridge 
was ruinous and decayed. zdly, The Indictment is, that the Defendants 
debent & ſolent Reparare pontem, and it is nor, ſhewed that their 
Charge of reparing of the ſame is Ratione Tenuræ, and cites 21 E. 4. 
38. where it is ſaid that a Preſcription cannot be, that a Common Per- 
ſon onght to repair a Bridge, unleſs it be ſaid to be Ratione Tenuræ, 
but it is otherwiſe in Caſe of a Corporation; and the Indictment was 
quaſhed. Godb. 246, 347. pl. 441. Trin. 2x Jac. B. R. Bridges and 
Nichols's Caſe. | | 

9. Exceptions were taken to an Indictment for not repairing an High- 2 Roll. Rep: 
way. 1ſt. Becauſe he did not ſbew who were Superviſors ; ſed non Allo- S. C by 
catur. 2dly, Becauſe it did not ſhe w the Day nor Near of the Offence, and Name of 
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& non Allocatur ; becauſe every Highway leads from Town to Town, It ſeems 

and cites 6 E. 3. 33. gthly, It is. alleged that T. B. habens tantum |, none be 

terre committed the Olfence, and the Words of the Statute ate Occupy P. s I. 

Se. ſo that a Man is not chargeable if he does not occupy his Land, caz- 8. 

tho it be his Frank-tenement. But it was that if a Man ſaffers 

His Land to lie freſb, it ſhall not excuſe him. But the Judges doubred 

of the th Exception, and commanded the Defendant to procure a Cerri- 

Feate 15 his Conformity, before they would quaſh the Indictment. Palm. 

339, Mich. 21 5 — — Bo Es = * 3 a * 5 ; ; 4 | 
10. H. was indicted for fopping the King's Highway in Ke on, but So in an In- FE 
does nd allege any Battalls of the King, viz. leading from ſuch * illage ene he 

10 fuch a Village &. And by Jones I. it needs not, becauſe the Nufance i Highway, 

is in the King's Highway, which is intended to go thro' all the the Gun 

Realm, but otherwiſe it ſhould have been of another common Way, to conceived, 

which Dodderidge and Whitlock agreed. Noy. 90. Mich. 2 Car. B. 3 by 

N. Halfells Cafe." . eh | F omitting t 


held not Material; becauſe it appears that it was betore the Indictment, 2 age. .3 
that he did not attend with a Cart ſuch a Day appointed by the Superviſors. alias, Tho- 4 
zdly, The Scatute* 1 & 2 M. cap. 3. is Highway leading to a Market Town ; Bale Caſe. d 
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material, but the omitting the Word (Communic) is ill; but the Court left them to a Writ of — oy 
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Judgment pro Rege 2 Keb. 728 pl. 8. Hill. 22 & 23 Car. 2. B. R. the King v. Glafton Inhabitants 
he Indictment did not ſet forth, from what Place to cubat Place the Highway led in which the Nu. 
ſance was ſaid to be committed. Ir was anſwered, that a Highway has no Terminus a quo, nor Termi. 
nus ad quem, and the Indictment held good 10 Mod. 383. Hill. 3 Geo. 1. B. R. the King v. Ham- 
mond. — Ibid. Arg. ſays, that a Highway is infinite, and cites 10 W. 3. the King v. Thompſon, 


—_ 


tr. L. was indicted for not repairing of an Highway ; the Indictment 
above was quaſhed, becauſe it is not ſbewed of what Place the Defendant 

was an Inhabitant. Noy 87. Mich. 2 Car. B. R. Lucye's Caſe. 
12, H. was indicted tor not paving the King's Highways in the Coun. 
ty of M. in St. John's Street, ante Tenementa ſua, but becauſe the In- 
dictment did not jet forth how he became chargeable to the ſame, nor that 
he dwelt there, nor that he had any Tenement there, belides, if he had, 
yet it might be that his Leſſee dwelt in the Houſe, and fo the Leſſeèe 
ought to have amended the Highway ; and for thete Uncertainties the 
Indictment was quaſhed. Godb. 400. pl. 48 1. Paſch. 3 Car. B. R. Ser- 

jeant Hoskins's Caſe. 

Noy 93. S. P. 13. In an Indictment for not repairing a Way which he ought Ra- 
accordingly, jane Tenure of certain Lands in Aſhton, and does not ſay Ratione Tenure 


— ſuæ, and if another has the Land, it is no Reaſon to indict him; and of 
cites 5 H. 7. this Opinion was the Court. Lat. 206. Trin. 3 Car. Anon. 


3. according- : 
ly. Vent. 331. Trin. 30 Car 2. B. R. the King v. Farſhaw, S. P. & S. C. cited, ſed non alloca- 


tur; for the Precedents generally are Ratione Tenurz, without ſaying (ſuæ.) 


14. Upon a Preſentment againſt T. B. for erecting a Brick Wall, and 
thereby ftraitening the Highway, Mr. Attorney ſaid, that it could not be 
arrented, unleſs there was an Inquiry per Miniſtros Forreſtæ, ſi fir 
competens Paſſagium; for if it be nor, it is a Nuſance in which the Sub- 
ject is ſo far intereſted, that the King cannot diſpenſe with ic. Jo. 277, 
8 Car. in Itinere Windſor. Browne's Caſe. 

15. Information for fopping a Highway; it was faid there was a com- 
mon Highway for Horſe, Foot, and Carriages, in ſuch a Lane, leading 
to divers Market Towns, and the Detendant with Hedges and Ditches 
ſtopp'd it. The Defendants confeſs the Highway, but ſay it was {6 
foul and drowned with Water and Dirt, that Paſſengers could not paſs, and 
that for Eaſe of the Paſſengers F. &. ſeized of a Cloſe adjoining to it, laid 
out another Way more commodious tor the People, and before the laying out 
7 it a Writ q £6 quod Damnum iſſued, to inquire whether it were to the 

amage of &c. it the King ſhould grant ſuch Licence to the Defen- 
dants ; and an Inquiſition was taken, that it was not to the Damage &c. 
It was moved that this Plea was ill, both for Matter and Form, be- 
cauſe it did not appear by what Authority J. S. did it; tor it is but at 
his Pleaſure, and he may ſtop it when he will, and by that laying out 
the Subjects have not ſuch Intereſt therein as they may juſtify their go- 
ing there ; nor is it ſuch aWay as Inhabitants are bound to watch, or to 
make amends if a Robbery be done there; nor is any one bound to re- 
pair it; and the pleading of the Ad quod Damnum, and the Inquilition 
upon it, are to no Purpoſe when he does act plead, that he obtained the 
King's Licence; and Judgment accordingly. Cro. C. 266. pl. 16. Trin. 
8 Car. B. R. the King v. Ward. ' * | Ea, 

16. In an Information againſt the Inhabitants of &. for not repairing the 

Highway, the Iſſue was, whether they ought to repair it or no? 
Some of the Inhabitants would have been Witneſſes to prove that ſome particu- 
ar Perſons, Inhabitants, lying upon the Highway, had uſed, Time out of 
Mind, to repair jt, but were not permitted by the Court, becauſe they 

were Detendants in the Information, wherefore the Jury found that the 
Inhabitants ought to repair the Way. Mar. 26, 21, pl. 62. Trin. 15 Car. 
B. R. the King v. the Inhabitants of Shoreditc 


| 17. In- 
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17. Indictment for not repairing a Highway was quaſhed, for that it 
ſet forth, that the Defendant ought to repair it, by reaſon of his Tenements 
when it hu have been, that he, and all thoſe whoſe ee he has in the 
Tenements, uſed to repair; or, that by reaſon of the Tenure of his Tene- 
ments he ought to repair. Sty. 400. Hill. 1652. B. R. Anon. 

18. The Defendants were indicted for not repairing a Highway, and 
a Verdict found againſt them. The Court was moved that a good Fine 
may be ſet upon them, becauſe the Way is not yet amended, and a Travel. 
ler that paſſed that Way has loſt his Horſe ſince the Trial, the Way being ſo 
bad that the Horſe broke his Leg. The other Side moved to reſpite the 
Fine, becauſe there was a Conteſt berween this Parith and another, 
which of them ought of Right to repair the Way, and in regard this 
Pariſh is very poor; beſides, the Way cannot be amended until the Sum- 
mer, and then it ſhall be done; but Roll Ch. J. ordered a Diſtringas ro 
my a Fine of 20 J. of the Pariſhioners for nor repairing it. Sty. 366. 
Hill. 1652, B. R. Stoneham's Inhabitants Caſe. 55 

19. In an Information for not repairing a Way in B. from A. to D. in Sid. 140. pl, 
the Pariſh of C. The Defendant pleaded, that the ſaid Way in the Pariſh Troy B 
of C. is in the Pariſh of B. and that the Inhabitants of B. ought to repair it; K the S. C. 
whereupon it was demurred, and the Court conceived the Plea repug- the Informa- 
nant, and ordered the Detendants to repair by Conſent, and that it the tion ought 
others ought to repair Part, they ſhall refund ſo much as ſhall be after nnd dil 
found due on the Trial, otherwiſe the Court would have given Judg- it be found 


ment. 1 Keb. 217. Paſch. 14 Car. 2. B. R. the King v. Yarenton In- who ought 


habitants (in Oxfordſhire.) 5 w it; 
Judgment ſhall be given, tho* upon an ill Iſſue, It was inſiſted, that no Judgment could be given, it 


not being found who ought to repair; but per Cur. the Judgment ſhall be, that the Defendants go 
quit, and that the other Vills, between whom the Iſſue was, ſhould repair. 3 Salk. 392. pl. I. 
4 26 _ 


20. Upon an Information for not repairing a Highway, the Iſſue was, The Iſſue 

und non reparare debent ; but tho“ it was an 2/1 Iſſue, yet the Court being * — 
would not quaſh it till tried, to the Intent to know who ought to repair it. — ; * 
And after wards it was found nom debent reparare, but find not certainly who Court con- 
ought to repair it. In this Caſe no Judgment ſhall be given, otherwiſe ceived the 
it they had found who ought to repair; for then Judgment ſhould be 4 wy 
given, tho” the Iſſue be ill, as the Court held clearly; and they were oft be 
Opinion, that the Defendants ſhould go quit, and that the other Vill, found who 
who directed this Iſſue, and who of Right ought to repair, ſhould oughrto re- 


repair. 1 Sid. 140. Paſch. 15 Car. 2. B. K. the King v. Yarnton In- bai, and 


habitants in Oxfordſhire. 8 
| 3 9 Lai L fendant. 1 
Keb, 514. S. C. Sid. 140. ibid. reports, that Twiſden J. ſaid, thet he was Counſel in a like Caſe 


for the Vill of Camberwell. | 


21. The Inhabitants of S. were indicted for digging in the Highway, 
but did not ſay in what Town, Pariſh, or Village the Place was, and there- 
fore they mov'd to quaſh it; but the Court denied, unleſs there was a 
Certificate of Amendment. 2 Keb. 221. pl. 68. Paſch. 19 Car. 2. B. R. 
the King v. Shelderton Inhabitants. „„ 34% tbe 
22. Information againſt one for ſtopping of the Highway, the Word 
was Obfiupabat; it was proved in Evidence, that he plowed it up, and 
reſolved it did well maintain the Information. Vent. 4. Hill. 20 K 21 
Car. 2. B. R. Grieſley's Caſe. 6 | 
23. S. was convicted for not repairing a Highway, viz. that he, and This Caſe 
all thoſe whoſe Eſtate he has onght to repair the faid Way Ratione Tenure ; Mas upon a 
and it was adjudged ill, becauſe it is by way of Preſcription, where it bye Jaltice 
ought to be by way of eien. 1 Sid. 464. Trin. 22 Car. 2. B. R. the o Pcleg on 
King v. Sir Nich. Staughton. 7 25 bis own 


{4 


4 


* 


r View, and 
that S. ought to repair Ratione Tenurs of certain Lands, Parcel of the ſaid Piece of Land (mentioned be- 
fore) called Stoke Common, by the ſaid S. out 7 8 ſaid common Hig baba, incloſed and incroac bed, and 
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which, Time out of Mind, had been Part of the ſaid Highway. The Defendair pleaded, that the 
Inhabitants ought to repair the ſaid High way and traverſed, abſque hoc that he ought to repair the ſaid 
Way Ratione Fenurc &c. and upon Demurrer it was held, that the Ratione Tenurz was il, and that 


it ought to have been Ratione Coarctationis of the ſaid Way And thar Defendant did well in traverſin 
the 1 Tenurz, and could not do ocherwiſe; and adjudged for the Defendant. 2 Saund. 160. 


the King v. Stoughton, 


Bur ſee Tit. 24, In an Indictment for not repaiting .@uandam altam Viam, the 
FTI Ny Word (Communem ) was omitted, and therefore held ill; but the omit- 
— 4 oy ting the Terminus a quo was conceived not material. 2 Keb. »2g, pl. 
8. Hill. 22 & 23 Car. 2. B. R. the King v. the Inhabirants of Glaſton. 
25. In an Indictment for erecting Pots and Rails in a Highway, ir 
was held neceſlary to prove that the Party indifed ſet them up; tor a Con. 
tinuance of them, or not ſuffering them to be removed, would not ſerve. 
1 Vent. 183. Hill. 23 & 24 Car. 2. B. K. Auſtin's Caſe. 


3 Keb. 28. 26. An Indictment was for fopping a common Way to the Church of 


. 50. The Whitby, It was * that an Indictment would not lie for a Ny. 
Thaw, ſance in a Church-Path ; bur Suit might be in the Eccleſiaſtical Court; 
S. C. and it beſides the Damage is private, and concerns only the Pariſhioners ; and 
being not Where there is a Foot-way to a Common, every Commoner may bring 
ſaid pro In- his Action if it be ſtopp'd ; but in ſuch Caſe there can be no Indictmenr. 
— 1a Hale Ch. J. ſaid that if this were alleged to be a common Foot-way to the 
var pro om- Church for the Pariſhioners, the Indictment would nor be good; tor then 
nibus Sub- the Nuſance would extend no further than the Pariſhioners, for which 
ditis Domini they have their particular Suits ; bur for aught appears this is a commoy 
— On a Foot-way, and the Church is only the Terminus ad quem, and it may lead 
tine G ir further, the Church being expreſs'd only to aſcertain it, and it js ſaid 
without Ad Commune Nocumentum, wherefore the Rule was that he ſhould plead 


Pleading.— to it. x Vent. 208. Paſch. 24 Car. 2. Thrower's Caſe. 


Indictment | — 
for ſtopping a Way to the Church, did not lay it to be Communis Via, yet per Cur. it is good enough; ard 


r Jones J. it is good enough, tho' there wants I & Armis, becauſe he who is ſuppoſed to {top the 
Way is Owner of the Land. Poph. 206. Mich. 2 Car. B. R. Hebborn's Caſe. 


Cro. C. 584. 2). The Courſe of B. R. upon an Indictment for ſtopping a Way, is 
Leyton's that the Offender is admitted to a Fine upon his Submithon before Ver- 
. dict, if there be a Certiſſcate that the Way is repaired ; but if the Party 
46. Paſch. be convicted by Verdict, ſuch Certificate will not ſerve, but the Party 
1 Car. 2. ought to cauſe a Conſtat to iſſue out 10 the Sheriff, who ought to return 
R. Anon. that the Way is repaired, becauſe the Verdict, which is a Record, ought 
8.F. to be anſwered with Matter of Record. Raym. 215. Paſch. 24 Car. 2. 
B. R. Houghton's Caſe. ä 
x2 Mod. 112. 28. If a Pariſh &c. be indicted for not repairing a Highway within 
K 10. Anon. their Precinct, they cannot plead Not guilty, and give in Evidence that 
P. 1 another ought to repair it; tor they are chargeable De Communi Jure, 
ſeems and if they would diſcharge themſelves by laying it elſewhere, they 


8 L muſt plead it. x Vent. 256. Paſch. 26 Car. 2. B. R. Anon. 


I. 36. 
King v. St. Andrew's Holbourn, 8. C. & S. P. by Hale Ch. J. accordingly.—3 Salk. 183. pl. z. S. C. 
& 8. P. accordingly ; but that where a private Perſon is indicted for not repairing, he may give in Evi. 
dence that another is to repair, becauſe he is not bound of common Right as the Pariſh is. 


If you plead Not guilty, it goes to the Repair or not Repair; bur if 2 will diſcharge yourſelf, you 
muſt 40 it by Preſcription or Ratione Tenuræ, and ſay that ſuch an one Ratione Tenure, or ſuch a Part of 
the Pariſh, bath akvays uſed Time ont of Mind Sc. 1 Mod. 112. Paſch. 26 Car. 2. B. R. Leather- 


Lane's Caſe. 


29. An Indictment in a Leet was for ſtopping a common Hig hway Jead- 
ing from a Place called Up-End. Exception was taken, for that every 
Highway muſt be from ſome publick Place; bur per Cur. this may be 
well enough; bur becauſe it was not ſet forth where the Stopping was the 


Indictment was quaſh'd, 3 Keb. 644. pl. 88. Paſch. 28 Car. 2. R. 


Ayerell's Caſe. 3 
SER . | 5 | | 30. Re- 


One re ea me 


n 


Chimin Common. "FEY 
30. Reple vin of taking of 5 Oxen. The Detendant makes Cognizance 
as Bailift to the Lord ot the Leet, becauſe the Plaintiff was amerced 


there tor not ſcouring a Ditch in an Highway; and the Plaintiff demurr'd, £ 
becauſe the Scatute of 18 Eliz. cap. 9. gives the Forfeitures for * 


ways to the Surveyors of the Highways; but adjudged by all the ſuſ- 
tices for the Defendant, becauſe the Party may be puniſhed in the Leet, 
and alſo by this Statute for divers Cauſes, Raym. 250. Trin. 30 Car. 2. 
Stephens v. Hayns. 
31. Indictment for not repairing a Way to a Church, and ſays the De- 
fendants ought to repair the ſame, but does not ſay how, whether by reaſon 
of Tenure, or otherwiſe. It was held naught, becauſe prima facie, and 
regularly the Pariſh or County ought to do it of common Right. 2 
Show. 201. pl. 206. Paſch. 34 Car. 2. B. R. The King v. Warwick 
(Mayor Wc.) 
332. A Preſentment was at a Court-Leet for not repairing a certain Pair 
of Stairs leading to the Thames. Several Exceptions were taken to the 
Form and Manner of the Preſentment; but the Court would not quaſh 
it, becauſe it was for not 3 the Highway. 2 Show. 455. pl. | 
= Mich. 1 Jac. 2. B. R. The King v. the Inhabitants of Lime- 
houſe. 
33. A Fuſtice of P. on his View preſented a Highway to be out of Re- 5 C. 1 Show. 
air, and the Preſentment being removed by Certiorari into B. R. the 270. Trin. 
tendants pleaded Not guilty. The Jury found a ſpecial Verdict that 3 W & M. 
the Way was out of Repair, but that it was not a Highway, but a private . WM 
Way. Holt Ch. J. held that the Verdict was againſt the Defendants, * A 38. 
becauſe upon their Plea of Not guilty they give in Evidence that it is no S. C.— 12 
Highway, but that Matter ought to be pleaded ſpecially; and he held that Mod 13. 
where a fuſtice of Peace preſents a Highway upon his View to be out of S- C. & S. F. 
Repair, there the Parties are effopp'd to plead that is is in Repair. But 
the other Judges were againſt him in both Points, and held that this 
might be given in Evidence upon the General Iſſue, and that che Parties 
might traverſe the Non-repairing, tho* the Preſentment was upon View; 
for that cannot be a greater Eſtopple than the Finding of a Grand 
Jory who are upon Oath. Carth. 212, 213. Hill. 3 W. & M. B. R. 
he King jc — open veg og 7 5 17 F * | 
34. It a Preſentment be made by a Fuſtice of Peace, upon his own View, , Mod. 28. 
that a Highway is out of Repair, and the Defendants plead ſpecially to 4 C. bell 
ſuch a Preſentment, viz. that they oug ht not to repair, they likewiſe muff accordingly. 
ſhew who ought , to repair, or elte the Plea is ill. Agreed per tot. Cur, 18 _ 
and ſaid to have been ſo adjudged by Hale Ch. J. . Carth. 213. Hill. 3 (3Siqjnely. 
W. & M. B. R. in Cafe ot the King v. Hornſey Inhabitants, ; 
35. The Being of a gg is Matter of Suppoſal, and muſt be de- 
nied in Pleading ; and ſo held in the Caſe of Leather-Lane, per Holt 
Ch. J. And per Eyres J. you may give it in Evidence; for *ris the ſame 
as No Park or No Warren. In Tre aſs tis Not guilty. The Preſent- 
ment is but in Nature of an . ee Per Cur. ordered to ſtay. 
Show. 291. Trin. 3 W. & M. The King v. Hornſey. 
36. By 3 4 W. & M. cap. 12. the Proſecution is to be in the proper 
nty, and not removed. = | 
% Indictment upon the Statute of P. & M. for nt working at the Comb. 396. 
Highways upon Notice. Holt ſaid the better „ K been, that The King 
you can give nothing in Evidence upon Not guilty, but that the Ways £ the * 
are in Repair. Cumb. 312. Hill. 6 W. 3. B. R. The King v. Terrell 7,0 in 
& al. a 
S. P. accord- 


| Cumberland, 
_— if it be againſt a particular Perſon, he may give in Evidence that others ought to re- 
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38. Error 


Chimin Common. 
38. Error of a judgment upon an Indictment at the Quarter-Seſſion 
for Nich. peng a {vs Whig and B. in 5 Pariſh of R. 
a and the Fudgment was, that ſuch a Sum ext rahatur & levetur to repair the 

ſaid Way, Niſi it were repaired by ſuch a Time. It was objected that the 
Judgment was prepoſterous, extrahatur & levetur, inſtead of the Natural 
Way of levetur & extrahatur ; and tor this Exception the Judgment was 
Teverſed, and compared to Debt upon Bond tor 101. if Judgment were 
Ideo Conſideratum eſt, quod habeat Executionem de pred. 10 l. & re- 
cuperet; per Cur. it would be Error. 12 Mod. 409. 12 W. 3. The 
1 King v. Ragley Pariſh. - 9 
Pg. 39. A Man was indifted for not working towards the Repair of the 
8. K md Hi hways according to the Statute, and ſhew'd that 6 Days between ſuch 
Judgment * ſuch a Jime were appointed by the Fuſtices, and that the Defendant 
was arreſted. did not come within any of the ſix Days. This Indictment was held 
naught; for the particular Days ought to be ſet forth. 1 Salk. 357. Paſch. 
2 Ann. B. R. The Queen v. Kime. 
o. The Juſtices muſt not appoint 6 Days generally between ſuch and 
ſuch 4 Time, but muſt be particular, and if the Appointment was naught 
in ſuch Caſe, the Party is not bound to come at all. 1 Salk. 357. Paſch. 
2 Annæ B. R. the Queen v. Kime. | 
41. Indictment was for nt repairing a Houſe ſtanding upon the High- 
way ruinous, and like to fall down, which the Defendant occupied, and 
ought to repair Ratione Tenure ſue. Upon Not Guilty, the Jury found 
' . Verdict, viz. that the Defendant occupied, but was only Tenant 
at Will, The Court held, that the Ratione Tenure was only an idle Al- 
legation; for it was not only charged, but found that the Detendanr 
was Occupter, and in that reſpect he is anſwerable to the Publick ; for 
the-Houſe was a Nuſance as it ſtood, and the continuing it in that Con- 
dition is continuing the Nuſance ; and as the Danger is the Matter that 
concerns the Publick, the Publick is to look to the Occupier, and not to 
the Eftate, which is not material in ſuch Caſe as to the Publick. And 
Powell J. held, that there might be ſuch a Tenure, and that Tenures 
being chargeable upon the Land by the Statute of Avowries, it is not 
material, even in an Avowry, what Eſtate the Occupier has in the Pre- 
miſſes. 1 Salk. 357. Trin. 2 Ann. B. R. the Queen v. Watts. 
6 Mod. 463 42. The Defendants were indicted for not repairing a common Foot- 
cites — the way, and confeſſed, and ſubmitted to a Fine ; Er per Cur, the Matter is 
Defendants not at an End by the Defendants being fined, but Writs of Diſtringas 
are not bound ſhall be awarded in infinitum, till we are certified that the Way is repaired. 
zo put itin Salk. 358. pl. 6. Paſch. 3 Ann. B. R. the Queen v. Cluworth Inhabitants. 


better - 
tion than it ba* been Time out of Mind, but as it has uſually. been at the beſt. ' 1 Salk. 158. in S. C. 


11 Mod. 56. 43. An Indictment was, that ſuch a Day Alta Via Regia 'fuit & adhuc 
= y_ V. eff valde lutoſa E tam Anguſta, ſo that the Queen s People cannot paſs with- 
rants of Strat. dul Danger of their Lives &c. Holt Ch. J. and Powell J. held the In- 
ford, $. C. dictment naught for want of /aying, i bat the Way was out of Repair; and 
the Court Powell ſaid, that the ſaying it was tam Anguſta that People could not 
thought it paſs, was repugnant to its being Alta Via Regia; for had? it been fo 
becauſe not narrow, 1 could never have paſſed there Time out of Mind. 2 
ſhewn that Ld. Raym. Rep. 1169: Trin. 4 Ann. the Queen v. the Inhabitants of 
the Way 2 Stretford. Fe OF Rs. > ont, PEI Ft ER: a eee ere 4 
* For more of Chimin Common in General, See Indictment, Nuſance, 
e . | and other Proper Titles. 
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"Pt. Chimin 


(A) Chimin Private. [And how Perſons may be in- — 


titled to a Way.] 


U. Man by Preſcription may have a May from his Meadow to Br. Chimin, 
the High Street. 20 Aſſ. 18. | pl >, = | 


that a Man ſhall not have Aſſiſe of Nuſance of a Way ſtopp'd, unleſs it be to ſome Franktenement, but 
if it be from a Meadow to a High Street, it is as well as from his Houſe to the High Street. 
Fitzb. Aſſiſe pl. 218. cites S. C. & S. P. accordingly. Br. Aſſiſe, pl. 229. cites S. C. 


2. A Man may have a Way from his Houſe to the Church. 20 Br. Chiming 
Aﬀ, 16. 2 
| rlea- 
warded Aſſiſe of a Way which was claimed to a Church; and Brooke ſays, Quod Nota, & Quere in- 
de; for of a Way in Groſs an Aſſiſe does not lie.——Fitzh. Aſſiſe, pl. 218. cites 8. C. & 8.5. 
Br. Aſſiſe, pl. 229. cites S. C. but Brooke ſays Quære inde, for it is not claimed properly to his Frank- 
tenement. | 


3. A Man may preſcribe to have a Way to go out of a Church, or over @ Br. Pre- 


Church-yard, notwithſtanding that it is a Sanctuary; Per all the Juſtices riprion,ph 


and Apprentices in Chancery. Trin. 18 E. 4. 8. a. pl. 10. And it was vg 


faid there, that the Church- yard of the Charter-houſe is a common Way ſays, that it 


ſor the Inhabitants of London to St. J. and that they preſcribe in it. _ Lek 
or 
(out of a Church) ſigniſies (thro the Church &c.)——Jenk. 142. pl. 94. 8 C. 


4 Chimin appendant cannot be made in Groſs by Grant, for none can 
have the Commodity thereof but he who has the Land to which this 
Way is appendant. Br. Chimin, pl. 14. cites 5 H. J. 7. 
F. A. had an Acreof Land which was in the Middle, and i#compaſſed 
with other of his Lands, and infeoffs B. of that Acre, and reſolved by the 
"gp that B. ſhall have a convenient Way over the Lands of the 
eoffor, and he is uot bound to uſe the ſame Way that the Feoffor uſes, 
Noy 123. Oldfield's Caſe. | 
6. A Stranger may have a Way over another Man's Soil 3 manner of 1 Salk. 173: 
Ways, viz. tor Neceſſity, by Grant, and by Preſcription. 1. For Neceſ- Pl. 2. 216. 
lity, As if A. has an Acre of Ground ſurrounded by Ground of B, —A, E 18K 
for Neceſſity has a Way over a convenient Part of B's Ground to his own but 8. F. 
Soil, as a Neceſſary Incident to his Ground. So if A. grants a Piece of does not ap- 
Land which is ſurrounded by Land of Vendor, he grants a Way as a 8 
Neceſſary Incident there with. 2. If A. be ſeiſed of Blackacre and White-3 Cb 
acre, and uſes a Way from Blackacre over Whiteacre to a Mill, River 8. P. does 
&c. and he grants Blackacre to B. with all Ways, Eaſements &c. the not appear. 
Grantee ſhell have the ſame Conveniency that A. had when he had 
Blackacre. So if A. has 2 Acres, and has a Way from them over B's 
Land, and grants one of them with all Ways, B. ſhall have the ſame 
Way that A. had. But there in making Title B. muſt allege ſuch an Eſ- 
tate in A. as is traverſable, and not only ſay that A. was poſſeſſed of the 
Land to which &c. for a Term of Yours, ; tor there the Poſſeſſion wood 
6 2 


* 


D . 
PCPSE Ha EE 


2 . Ke.” — ISIS 
5 k - — p T — 
_ _ — — . — — = — . CS S _— =": — 
2 —- g F mMFTTTT, TO. - 


p. - — 2 _ - 7 
rr 
x ů ů ů ů —- 2 


— — 


.. 


I . FF WY”. 


——— —— _ 8 — & > = 


e 


rr: 


—_— . > 
-+ PT 4 * 


* _ 


* 


1 
* 
OO gy 96 —— rt A OR ARR 2 CC 
_ _ 


© 


— ——— 


— 


B. R. Staple v. Heydon. 


„ _ . * 


((A. 2) A Way. How it may be ſed. 
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"th Piece of Land over the Backive, and thro'the Gate to the Street, 


S. P. and 2. In Treſpaſs for breaking his Cloſe, if the Defendant juſtifies g- 
ſame Ob- ing over his Clofe, becauſe he has uſed, Time our of Mind, to have a 
- 288 Way over it from D. to Blackacre, and the Plaintiff replies, that at 
anſwered, the Time of the Treſpatfs the Detendant Went with his Carriages from 
that by this , D. ro Blackacre, & dehinc to a Mill, this will not maintain his Ac- 
Meansthe tion; For when, the Defendant was at Blackacre, he night go 
bt pur. | whither he would. Palch. 16 Jac. B. R. between Sanders and Miſe, 


might pur- \ THESE | 

chaſe adjidged upon Demurrer. 

1090 Acres 3. But ttfeems, that if a Man hath a Way for Carriage from D. 
adjoining:to to Blackacre ober my Clole, and after he purchaſes, Land adjoining to 


— <5 FM Blackacre, he cannot uſe. the ſaid Way with Carriages. to the Land ad- 
preſcribes joining, tho he c Pape Blackacre, and thence to the Land 
ro have a ADJOInIng 1 it may en e to my Cloſe ; but it 


*Y, by ſeems, if I will help mylclk, J muſt ſhew the ſpecial Matter, and that 
— * 4 it for the Land adjoiming; Vide the fad Caſe of JD. 16 Jac, 
Plaintiff | Dan. | 
would loſe . | 


the Benefit of his Land, and that a Preſcription preſuppoſed a Grant, and ought to be conſtrued accord- 
ing to the Intent of its original Creation, and to this the whole Court agreed, and Judgment for the 
Plaintif Mod. 190. pl. 22. Mich. 26 Car. 2. C. B. Howell v. King. 8 P. refolyed according- 
ly, per tot. Cur and Jodgment was pronounced accordingly, tho” it is not entered on the Koll. Lutw. 
111. 114 Trin. 7 W. 3. Laughton v Ward. ——Ld. v7 Rep. 75. Paſch. 8 W. 3. S. C. adjudg d 
accordingly, per tot Cur: and-Powell. J. junior ſaid, that the Difference is, where he goes Retire wa 

N | * I, 


| 


— 
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Vill or a Bridge there it may be good, but when he goes to his own Cloſe it; 1 
ſame Reaſon, it he purchaſes 1000 Cloſes he may go — them all. aa dan aan bow > by the 


4. Ifa Man lets Houſe, reſerving a Way thro it to a Back-honſe, he can- Mod. 27. pl. 
not come thro' the Houſe without Reue, and that too at ſeaſonable ?'- in 8 C 


Times. Vent. 48. Mich. 21 Car. 2. B. R. in Caſe of Tomlin v. Fuller. god nc 


* * ; - | hi 
Doors open for the Leſſor's coming in at 1 or 2 O'Clock in the Night, but he muſt keep 12 


* * FY nd * Md 


(B) To whom the Hi and the Things thereupon do AA 
85 he long. Fol. 392, 


I, I an Highway the King hath nothing but the Paſſage for him- * Br. Chi- 


| TY 3 LY min, pl. 10. 
ſelt and his People. 8 E. 4. 9. f2 E. 4.9 | 7: 
Br. Chimin, pl. 9. cites S. C. Fitzh 


all rhe Juſtices. ——Firzh. Chimin, pl. 1. cites S. C 
Treſpaſs, pl. 95. cites S. C. 
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this Word E of the Leet) is to be taken ; for it ſeems that it is the Seigniory of the Fee, viz. 
the Seigniory of the Soile ; for Leet is not Seigniory; becauſe if it be not ſo taken, it cannot be Law 
but Leet in ſome Country is taken for the Soile. | 


| 
2. But the Frechold and all the Profits, As Trees cc. belong to the * Br. Chi- 1 
Lord of the Soil. 8 E. 4. 9. f 2 E. 4 9. 8 0. 7. 5. b. l 4 
irzh Chimin, pl. 1. cites S. C. Ig, Chimin, pl. 9. cites S. C. by all the Juſtices ex- 1 
4 Moyle. - — Birch. Treſpaſs, pl. 95. cies s OT e + te who has F Trees in L 
the Highway, there the Frank-tenement is to him; Per Keble, for if he has Land adjoining the 8 
Frank-tenement of the Way is to him. Br. Chimin, pl. 15. cites 8 H. . 5. i Þ 
| 1 
3. The Lord of the Soil ſhall have an Action for digging the Fitzh. Chi- * 
Ground. 8 E. 4. 9. . © | 
Fe Cites S. C. 4 y 
& S. P. 1 
4. It Trees grow in the Highway, he to whom the Seigntory ofthe zr Lect, vt. 6 
Leet of the ſame Place doth belong, ſhall have the Trees, 27 B. ö Bool 1 
6. 8. per Curiam. makes a 8 
Quzre how 


1 


5. Generally the Owner of the Soil of both ſides the May ſhall have * a 
the Trees growing upon the Way. 18 Eltz. B. R. per Curiam, dercn 
£ited B. 11 Jac. A. | | 

6. The Lord of the Rape, within which there are.1o Hundreds, 

preſcribe to have all the Trees growing within any Highway 
within this Rape, though the Manor or Soll adjoining be to ano- 
ther; for uſage to take the Trees is a good Badge of Dwnerſhtp. 
P. 11 Jac. B. R. between Sir Thomas Pelham Plaintiff, and Wars 
and Black Defendants, per Curiam. D 
J. The Soil and Frank- tene ment of the Way, is to thoſe whom it adjoins. 
Br. Nuſans, pl. 28. cites 8. H. J. 5. per Keble. i 
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(C) Interruption. What is. And Remedy for the ſame. 


r. IF one grants me a Way, and afterwards interrupts me in it, I may 
reſt him ; Arg. Godb. 53. pl. 65. cites 32 E. 3. 


S. P. But 2. If a Man diſturbs me in m ay with Weapons, Treſpaſs Vi & Ap. 
Cones | mis lies. Br. Action ſur le Caſe, pl. 29. cites 2 H. 4. 11. per Skrene 
A © and Thirning. 

Land 


where &c. Br. Treſpaſs, pl. 72. cites S. C. 


So where 3. For flopping a Way to his Freehold, either Caſe or A/jſe lies. Cro, 
the Way E. 466. (bis) pl. 22. Paſch. 38 Eliz. B. R. Alſton v. * by 


was fotaliter : 1 
opt, ſo that he could not get to his Common. Cro. E. 845; pl. 32. Trin. 43 Eliz. in Cam. Scac. Can- 


— v. Church.  Noy 37. Cautwell v. Church. S. C. and Judgment affirmed for the Plaintiff, 


He that has Ingreſs into a Houſe, ought to have it at the uſual Door; 
and if they leave ſuch Door 7h _—_ 4 Ditch that he cannot enter 
without leaping, it is a Breach ; Per eridge. Lat. 47. Trin. 2 Car, 
Climſon v. Pool. 

5. A. has a Way over my Land, and coming to paſs over it I take 
him by the Sleeve and ſay, Come not there, for if you do I will pnll you by 
the Ears; it is a Breach of Condition. The ſame it is "$f lock my Gates, 
Lat. 47, 48. Trin. 2 Car. Per Doderidge in the Caſe of Climſon v. 


ool. 
Or I may cut 6, If T have a Way without a Gate, and a Gate is hung up, Action on 
it down. Jo. the Caſe lies; for I have not m Way as I had before; Per Cur. Lite. 


221.Pl.1: R. 267. Paſch. 5 Car. C. B. in Caſe of Paſton v. Urbert. 


B.R. 
v. e C. 184, 185. pl. 3. S. C. and S. P. by Hide, Jones, aud Whitlock. 


. Cognizance of Ways to carry Tit hes belongs to Court Chriſtian, as 
appears by Stat. 2 & 3 E, 6. 13. F. N. B. Conſultation, 5r. (A) and Lin- 
wood in his Treatiſe of Tythes; and therefore a Conſultation was 
awarded. Jo. 230. pl. 1. Hill. 6 Car. B R. Halſey v. Halſey. 

Mod. 2 pl. 8. A Man has a Meſuage, and a Way to the Meſuags through another's 

5 C. the Free hold, and the Way is topped, and then the Houſe is alien d. The 
for — e Alienee can bring no Action for this Nuſance before Regueſt. Vent. 48. 
a Paſlage o Mich. 21 Car. B. R. Tomlin v. Fuller. 


that the : | 
Plaintiff was hindred from cleanfing his Gutter. It was moved in Arreſt, that there was no Requeſt ; 


but it was anſwered that the Wrong began in the Defendant's own Time, whereas had the Nuſance 
been done by a Stranger, Notice muſt have been given before the Action brought. Twiſden held it 
was not good at the Common Law, and that Defendant might have demurred ; but the Court held it 


aided by the Verdict; and Judgment for the Plaintiff, 


9. Upon Evidence given in an Action of Treſpaſs between W. & C. 
at the Bar, it was ſaid by Glyn Ch. J. that if one make a Ditch, or 
raiſes up a Bank to hinder my Way to my Common, I may jofify the throw- 
ing it down, and the filling it up. Sty. 470. Mich. 1655. Williamſon v. 
Coleman. | 

10. Every Man of common Right may jaſtiſy the going of his Servants 


or of his Horſes upon the Banks of Navigable Rivers, for towing Barges &C. 


to whomſoever the Right of the Soil belongs; and if the Water of the 
River impairs and decreaſes the Banks &c. then they ſhall have reaſon- 
able Way for that Purpoſe in the neareſt Part of the Field next adjoin- 
ing to the River; and he compared it to the Caſe where there is a Way 


through 


A2 


— 


SY 


<< 
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through a great open Field, which Way becomes ounderous, the Travellers F<; 
may juſtity the going over the Outlets of the PT not incloſed, next 4 f * 


adjoining. Ruled at Niſi Prius at Weſtminſter, the /r/t Sitting after 
Michacimas-Term, 10 F. Ld. Num Rep. 125. 88 8 


(D) Made unpaſſable &c. Remedy. And of ſetting 


out new Ways. 


1. F one grants me a Way, and after digs Trenches in it to my Hin- 
drance, I may f// them up again. Arg. Godb. 53. pl. 65. cites 

SE. 3. 
. 2, It a Way, which a Man has, becomes not paſſable, or becomes very 
bad by the Owner of the Land rearing it up with his Carts, and ſo the 
| fame be fill'd with Water, yet he which has the Way cannot nig the 

Ground to let out the Water ; tor he has no Intereſt in the Soil. Godb. 52. 
pl. 65. Mich. 28 & 29 Eliz B. R. Dike v. Dunſton. | 

3. In Treſpaſs &c. the Detendanr preſcribed for a Foot-way, and that Yelv. 141. 

the Plaintiff ſuch a Day plow'd. it up, and ſow'd it with Corn, and laid S. &— —- 


Thorns on the Sides, and that before the Treſpaſs done he left a new Foot- oy R. 2 


way near the old Way, which had /ince been uſed 4 all Foot- Paſſengers, as adjudged 
and that the Defendant wen! in the ſaid new Way to ſuch a Place &c, qug accordingly ; 
oft eadem tranſgreſſio; and 8 a good Juſtification, Browal. 212. — ge was 
" | ere ad- 
Mich. 6 Jac. Horn v. Widelake. | Judged in 
| Dn , . the Caſe of 
Horne v. Taylor accordingly; and likzu iſe held that the Defendant. may well juſtify going in the 
Place where the ancient Way was, and 1s not bound to go in the Way that is unplow'd. | 
Where a Way is ſtopp'd, and another Way made in another Place, the Way which is ſtopp'd can- 
not be Taid to be diverted. And 234. pl. 251. Paſch: 32 Eliz in Caſe of Aſhburnham v. Corn wallis.— 
The Aſſigning the new Way will not juſtity the Stopping the old Way. Carth. 393 Trin. 3 W. & 
M. in B. R. Per Cur. obiter. Cro. C. 266. pl. 16. Mich. 8 Car. B. R. the S. P. in Caſe of the 


King v. Ward & Lyme. 


7 


. If a Highway be ſo bad as it is “ #0? paſſable I may then juſtify 2 Lev. 234. 
pong over another Man's Cloſe next adjoining. 2 Show. 28. JL +4 _ v. 
1 , 


nch, S. C. 
ch. 30 Car. 2. Abſor v. French. but D. P 
2 33 * He ma 
go in a Way good and paſſable as near the Path as he can. Noy, Attorney-General, ſaid it was fo re- 
lolved. Jo. 297. in Itin. Windſor in Hean's Caſe. | | 


(E) Extinguiſh'd by Unity, 


I, Way extinguiſhed by Unity of Poſen, is revivable after on De- Godb. 4. pl. 
| prac to 2 Daughters, where the Land over which is allotred to g cites 21 | 
one, and the other Land, in which the Way was, is allotted to the other * 
Siſter; and this Allotment without Specialty to have the Land ancient- 
ly uſed, is good to revive it. Jenk. 20. pl. 37. cites 21 E. 3. 

2. In Treſpaſs the Defendant juſtity'd for a Way 5 2 to his 
Houſe in D. by Preſcription, 0 go to 8 Acres of Wood in C. The Plaintiff 
aid that J. N. aſter Time of Memory; that is to ſay, in the Time of 
King R. was ſeiſed of the Land where the Detendant claimed the Way, 


6 Q and 


Fr , 
— — * W 
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and of the Wood to which he claimed it. Quære if Unity of Poſſeſſion in 

the Land in which he claims, and in the Wood to which he claims it, 

ſhall be an Extingaiſhmenr, as Unity of Poſſeſſion of Land in which 

&c. and of the Houſe to which &c. ſhall be? . Brooke ſays, it ſeems 

that it ſhall clearly. Br. Chimin, pl. 13. cites 31. 6. 31. 

- 3. A. had a Cloſe and a Wood adjoiing to it, and Time out of Mind a 

Way had been uſed over the Cloſe to the Wood, to carry and re-Carry, 

He granted the Cloſe to B. and the Wood to C. The Grantee of the Wood 

ſhall not have the Way ; for A. by the Grant of the Cloſe, had excluded 

himſelf of the Way, becauſe it was not ſaved to him. Cro. E. zoo. 

pl. 13. Paſch. 34 Eliz. B. R. Dell v. Babthorp. 

In an Action of Treſpaſs the Caſe was thus. A. had a Croſs-Way by 

Preſcription to go to Wh. Acre over Bl. Acre, and aſter he purchaſes B.. 
Acre, and of that infeoffs J. S. and adjudged that the Croſs-W ay is ex- 
tinct, becauſe by the Unity the Preſcription fails. Noy 119. Mich, z 
Jac. C B. Heigate v. Williams. : 

Palm. 446. $5. A Way o Eaſe ſhall be extinguiſhed by wt Poſſeſſion, but nor 

4 He Do- a Way of Nezeſfty ; per Doderidge. Lat. 154. Hill. 1 Car. 

ridge. | 


4 FY thts. AM. A a4... tht IS -" —_ ——— — 
* % 


(F) Paſs. By what Words or Conveyance, 


1. NA Way is an Eaſement only, and will not paſs by the Words om- 
nia Tenementa & Hereditamenta ſua. Br. Lect. Stat. Limit. 


SY When Land is granted with a Way thereto, it is Quaſi appendant un- 
to it, and a Thing of Necellity ; 4 therefore by a Leaſe of the Land, 
tho the Way be not mentioned, it well paſſes without being expreſs'd in the 
Deed ; tor the Land cannot be uſed without a Way, and therefore ir 
ſhall enſue ir, and paſs of Neceſſity, and Unity of Poſſeſſion does not 
extinguiſh it; per tot. Cur. Cro. J. 190. pl. 13. Mich. 5 Jac. B. R. in 
Caſe of Beaudley v. Brook. | 
3. A. ſeiſed of BI, Acre and Wh. Acre in Fee, by Indenture of Bargain 
and Sale inrolfd convey'd Bl. Acre to F. S. in Fee, with a Way over Wh. 
Acre. This is not good; for here is no Grant of the Way in the Deed, 
bur only a Bargain and Sale of BI. Acre, and a Way over Wh. Acre; 
for nothing but rhe Uſe paſs'd by the Deed, and there cannot be a Uſe of 
. a Thing not in Eſſe, as a Way, Common Ec. which are newly created, 
and until they be created no Uſe can ariſe by Bargain and Sale, and 10 


nothing paſs'd by the Deed. Cro. J. 189, pl. 13. Mich, 5 Jac, B. R. 

— — 4 J 

— — n U — 
(G) Actions, 


t. N Aſſiſe does not lie of a Way; for it is not Profit Apprender 
nor Franktenement, but an Eaſement, Thel. Dig. 68. lib. 8. 
cap. 6. 8. 2. cites 34 Aſſ. 13. Trin. 31 E. 1. Aſſiſe 440. 4 
* There are 2. Scire Facias was maintained of a Way out of a Fine levied, in per- 
* 11 — mittat. Thel. Dig. 68. Iib. 8. cap. 6. $, a. cites Hill, 2 E. 3. * 46. 
Wm / i Dams abel {ods wht N | 


3. A 
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3. A Way was extind, and yet a new one was reſerved upon Partition 
of a Mill, and Land over which the Way went, and the Aſſiſe of Nuſance 
awarded to lie. Quære, if this was inaſmuch as the Way is appen- 
dant to the Mill by the Reſervation, or becauſe it is Aſſiſe of Nuſance; 
tor it ſeems, that Aſſiſe of Novel Diffeifin does not lie of a Way, but 
Quod Permittat; and of a Way in Groſs Aſſiſe of Nuſance does not lie. 
Contra of a Way appendant to Franktenement. Br. Chimin, pl. 5. cites 
21 E. 3. 2. but lays, that this Caſe is better abridg'd, Tit. Nuſance, in 
Fitzh. 2. with a good Diverſity where the Aſſiſe lies, and where not. 

4. Quod Permittat of a Way; Finch faid for Law, that a Man ſhall 
not have ©2uod Permittat ot a Way, uuleſs he claims it to ſome Frankte- 
nement, or from ſome Franktenement to the high Street, or to the Church, and 
ruled over; Belk, preciſe in this Cale. Quod Nota. Br. Chimin, pl. 
3. cites 45 E. 3. 8. | 

5. It a Man /tops the King's Highway, ſo that I cannot go to my Houſe, 
or to my Cloſe, I ſhall not have Action upon the Caſe ; for the ſtopping of 
a common Highway Royal ſhall be puniſhed by the Leer, and every 
Man grieved thall not have Action thereof; Per Baldwin Ch. J. Con- 
tra Fitzherbert J. and that where one has greater Damage than another 
he 7 have Action upon the Caſe. Br, Action ſur le Cafe, pl. 6. cites 
27 H. 8. 26, 27. 

So where a Man makes a Ditch over the Highway, and I and my 
Horſe fall therein in the Night, I ſhall have Action upon the Caſe; Per Fitz- 
herbert J. Br. Action ſur le Caſe, pl. 6: cites 27 H. 8. 26, 2. 

7. The Plaintiff declared, that he had the Tithes of the Pariſh of B. S. C. cited 
for a Year, and was prſſeſſed of a Barn, in which he intended to lay ber Gould 
them, and that the King's Highway in B. was the direct Way for carry ng J * 8 
the Tit hes to the Barn, but that the Defendant had obſtrutted it with a for bis 0 1 
Ditch, and with a Gate erected croſs the Way, ſo that he could not carry nion for the 
the Tithes by the ſaid Way, but was forced to carry them round about, Plaintiff, in 
and in a more difficult Way. After Verdict it was obje&ed, that this = Sn of 
being alleged ro be a Stoppage in the Highway, was a common Nu- none 2 
ſance, and no Damages ſhall be given in ſuch a Caſe, for then every La. Raym. 
one who had Occaſion to paſs that Way might bring the like Action, Rep. 491. 
which the Law will not ſuffer by reaſon of the Multiplicity. Sed per Trin. fr W. 
Curiam, the Plaintiff had particular Damage by the Labour of his Servants jyia 402 
and Cattle, occaſioned by obſtructing. the Paſſage in the right Way, 8 C. cited 
which may be of greater Value than the Loſs of a Horſe, and ſuch like Da- by Robeby 
_ which is allowed to maintain an Action. 2 Jo. 15y. Trin. 33 Car. J. Abo was 
Z. B. 


ot Opinion 
R. Hart v. Baſſet. for the De- 


fend , 
and ſaid, that admitting this Caſe to be Law, yet there ſome ſpecial Damage is bid —— Ant in 49 


$, C. cited by Holt Ch. I. who held for the Defendant, and ſaid he had no Need to deny the Call” if 
Hart v. Baſſet, becauſe the Plaintiff declared that he was Farmer of the Tithes, and that the Way was 
near to the Plaintiff's Land, and convenient for the carrying away the Tithes to his Barn , and that the 
Defendant had ftopp'd rhe Way, by which the Plaintiff was compelled to go round about &c And 
that if it was as Mr. Juſtice Gould cited it, that he was driven to a greater —— that makes it bet- 
ter than it is in the Report of 2 Jo. 156. Beſides, Holt ſaid, that there was another Ingredient viz. 
that he was liable to an Action if he permitted the Tithes to lie on the Ground po convenient 
Time, and that all this Matter was ſhewn ſpecially ; but that if there was no more than the Plaintiff 
going round about, it is a hard Caſe. | 
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(H) Pleadings, 


1. YXTAY ought to be claimed certainly, to go or to carry, and re- 
| carry &c. et quibus Temporibus, and to what Franktenement it is 
appendant, Br. Chimin, pl. 4. cites 20 Aff. 18. i 

3, He 
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2. He who juſtifies ro go in a Highway ovght to ſhew that it js the 
Highway of the King, and has been Time out of Mind &c. and the Plain. 
riff may ſay, that Men have gone this Way ſometimes by Licence of the Plain- 
tiff, and ſometimes for their Money &c. abſque hoc that it has been the 
* „ of the King Time out of Mind & c. Br. Chimin, pl. 5. cites 
20 All. 18. | 
Fhe Tear. 3. Quod permittat habere Cheminum ultra Terram was brought by the 
=o ate Tenant againſt the Tenant of the Soil, who demanded the View. Be knap 
Writ was ſaid, the View you ought not to have; for you yourſelves are "Tenants 
to have a of the Soil where I have the Way. Per Finchden, you thall not have 
% Few Þ the Way, unleſs you claim it to ſome Franktenement, or from your Frank. 


= - rank tenement tothe High Street, or to the Church, or otherwiſe the Writ is 


againſt him not good, clearly; Quod Nota. Br. View, pl. 21. cites 45 E. 3. 8. 

who was Te- 4. Treſpaſs upon the Caſe was brought by 3 againff 2, who counted 
+ FO oo _ | 
nant of the that the Plaintiffs were ſeiſed of 14 Acres of Land in B. and of 3 Acres 
Soll EG. of Meadow there, and that the Plaintiffs and thoſe whoſe Eſtate they 
ave &c. have had, and ought to have a Way over 3 Acres of the Defen- 
dant's to the faid Meadow, there have the Defendants diſturbed them 
to the Damage of 40 8. and the Detendants took the Treſpaſs ſeverally, 
and traverſed the Preſcription, and ſo to Iſſue; and found for the Plain- 
tift to the Damage of a Mark. Thirwit pleaded in Arreſt of Judgment, 
that the Treſpaſs of the one is not che Treſpaſs of the other, where the 
Defendants took the Treſpaſs ſeverally, and the Damages are aſſeſſed 
intire where they ought to be ſevered. Per Thirne, this is not much to 
the Purpoſe. Br. Action ſur le. Caſe, pl. 29. cites 2 H. 4. II. 

S. C. cited 5. In Treſpaſs upon the Caſe, the Defendant preſcribed in a Way over 
24 U * the Bridge of D. to his Manor of B. to carry Victuals and other Neceſſaries 
17 Jac. B. R. over the Bridge, and did not ſay to what Place he ſhould carry, and yer well; 
wherethe by Hank. And ſo ſee that he preſcribed in a Foor-way and Horſe-way, 


| „ that is to ſay, to paſs and carry. Br. Chimin, pl. 16. cites 11 H. 4. 82. 
was, | 
all thoſe whoſe Eſtate he has in ſuch a Houſe had a Way jr & trans the Pound-Garden, but did not 
e 


ſay from the Houſe to ſuch a Place, nor to ſuch a Houſe ; Exception was taken, becauſe it was not 
ſaid from the Place to ſuch a Houſe ; ſed non allocatur; for Doderidge J. ſaid, that it is not material 
whether he had the Way from or to the Houle or rot, and to prove this cites 28 H. 6. 9. and 11 H. 


432 


Br. Chimm, 6. The Defendant juſtified in Treſpaſs, that he and his Ancęſtors, Te- 


F. Brooke #ants of ſuch a Houſe, and 30 Acres of Land in D. have hai a Way over 


ſays Qu 7, 
2 Ming, by which he uſed the Way &c. and the other ſaid, that De ſon 
ception is Tort Demeſne, abſque hoc that he and his Anceſiors have had ſuch Way 
2 Lime unt of Mind in the Manner as the Defendant ſuppoſed, and ſo to li- 

| by the Reporter it is a Negative Pregnant; for it may be found 


Br. De ſon fue, and 
Tort &c pl. hat he had a Way to the Market, and not to the Church, or e contra; 


28 28 H. Quære. Br. Negativa &c. pl. 4. cites 28 H. 6. 9. 
Br. Plead- 7. In a Quod Permittat the Plaintiff made his Title to the Way 
ings, pl. 152. in his Count by Coertion of the Court, whereupon he preſcribed and 
cites S. C. claimed from ſuch a Place to ſuch a Place, as he ought, and ſhewed by rea- 
ſon of what Land, and for what he uſed the Way, as to carry and. re-carry 
&c. which ſee in the Book there at large, and ſh 
% Fee and of Right, and alleged Eſplees. Br. Chimin, pl. 12. cites 30 
6. 7,8. | | | 
8. In Action upon the Caſe, the Writ was Ouod cum ipſe habeat quod- 
dam Chiminum Ratione Tenuræ &c. and the Defendant levavit murum, per 
quem the Plaintiff Chiminum habere non poteſf &c. and held per Prior, 


—————»— 


that the Wiit is not good, for the Repaugnancy. Thel. Dig. 104. lib. 


10. cap. 11. S. 26,cites Trin. 33 H. 6. 26. 


9. In 


zre; the Place where &c. to the Market, and to the Church of D. Time out of 


cwed that he was ſeiſed 
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9. In Treſpaſs, where a Man ſaſtiſes for a Way, the Deſendant 
ought to (ew, that he has a Way from ſuch a Place to ſuch a Place, and 
not to ſay generally that he has a Way over ſuch Land with his Beaſts to 
carry and re-carry Time out of Mind; as to ſay from his Houſe, or ſuch 
a Cloſe, over the Land of the Plaintiff ro ſuch a Cloſe or Land, or to the 
Church, Marker, or Highway 1n ſuch a Place, or the like ; Quod No- 
ta, per. Cur. And per tor. Cur. he need not to ſhew the .Ouantity of the 
Cloſe of the Plaintiff in which he claims the Way; otherwiſe it is 
elſewhere where he intitles himſelf to the Soil, as his Franktenement, 
Leaſe for Y cars, or the like; hh, he ſhall ſhew the Quantity of the Way 
which he claims, viz. of ſo many Feet, or the like; Quod Nora bene; 
by which the Detendant took longer Time thereof, Br. Chimin, pl. 6. 
cites 39 H. 6. 6. | | 

10. In Caſe the Plaintiff preſcribed habere Viam tam Pedeſtrem quam 4 Le 167. 
Fqueftrem pro cmnibus & omnimodis Carriagiis, Leonard Prothonotary wk wes 
ſaid, that by ſuch Preſcription he could not have a Cart-way ; for every N Eliz. 
Preſcription is Stricti Juris; and Dyer faid, that it is well obſerved, S, C. in toti- 
and he conceived the Law to be ſo, and therefore it is good to preſcribe dem Verbis. 
habere Viam pro oinnibus Carriagiis generally without ſpeaking „ e 6 
Horſe-way, or Cart-way, or other Way &c. 3 Le. 13. pl. 31. 8 Eliz. Mick 1 
C. B. Anon. Eliz. C. B. 

| Anon. 8. C. in totidem Verbis. 


11. In Caſe for fopping his Way, the Plaintiff declares that he and all Noy, 9. Ban- 
thoſe &c. have had a Way trom his Houſe in D. over Green- Acre in F. ning's Caſe, 
and over Black- Acre to ſuch a Place in P. and that the Defendant had 
ſtopped his Way in S. and upon Not Guilty found for the Plaintiff it 
was moved in Arreit, becauſe he did not allege in what Vill Black- Acre 
was, tor he ought to allege all the Lands through which he was to 
have his Way, and Vills where they lie; and by Gawdy, this is a Fault 
for which the Detendant might have demurred, but that not being done 
it was adjudged for the Plaintiff. Cro. E. 427. pl. 27. Mich. 37 & 38 
Eliz. B. R. Brag v. Banning. 

12. Per Curiam, the Plaintiff in his Declaration ſhall never lay that 
the Way is Appendant or Appartenant, becauſe it is only an Eaſement and 
not an Intereſt ; And all the Precedents in the Book of Fate are accord- 
ingly, and that though the jury found it to be Appurtenant to the Me- 
ſuage. And Man, Secondary, informed the Judges that a Judgment in 
B. R. was reverſed in the Exchequer, becauſe the Plaintiff had alleg'd 
a Way appurtenant to the Houſe, and fo claim'd it in other Manner and 
Nature than he ought to do by Law; and © va in the Principal 
Caſe tor the Plaintiff, Yelv. 159. Mich. ) Jac. B. R. Godley v. Frith. 

13. In Treſpaſs the Defendant preſcribed for a Paſſage over the Land Brownl. 215. 
where &c. but it was held not good, and adjudged tor the Plaintiff; wo. 3 50 
for Paſſagium is properly a Paiſage over the Water, and not over fem, A 


Land, and the Detendant ought to have preſcribed in the Way, and not a Tranſla- 
in the Paſſage. Yelv. 163. Mich. 7 Jac. B. R. Alban v. Brownſall. tion of 


Yelv.— 


S. C. cited Arg 2 Lutw. 1518, 


4 14. In preſcribing for a Way, the Defendant ought to ſhe w a quo loco Brownl. 215. 
ad quem locum the Way is, and though a Way may be in Groſs, yer it 27 216 | 


ought to be bounded and circumſcribed to a certain Place eſpecially — 44. 


when it appears to lie in Uſage time out of Mind; tor this ought to be Tranſlation 
in Certo Loco, and not in one Place to Day, and another Place To-mor- of Yelv. — 
row, but conſtantly and perpetually in the ſame Place; adjudged. Yely, Admitted 


163. 164. Mich. ) Jac. B. R. Alban v. Brownſall. tha 8 Way 


1 . muſt be 
pleaded a quo Termino ad quem, becauſe a Man muſt not go over my Grounds but to the right Place. 


"ail 6R Hob. 
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Hob. 190. pl. 234. Trin. 15 Jac. in Gogle's Caſe. Hutt. 10. Cobb v. Allen, 8. C. and held that 
though the proper Uſe of a Way is to ſome End, and that ought to be ſhewn, yet if ir be only that he 
had a Way over the Clofes in the new Aſſignment, and no Place or End thereof is pleaded from what 
Cloſe, or to what other Place; and Iſſue is taken upon the Preſcription and found, the Preſcription is 
good —— But in an Indictment for an Incroachment on the King's — that Objection, that it was 
not laid a Quo or ad Quem the Way leads, was diſallowed. 2 Wi 5. pl. 99 Mich. 22 Car. 2. B. R. 


The King v. Rawlins. Ibid. 728. pl. 8. Hill. 22 & 23 Car. 2. B. R. The King v. the Inhabitants 
of Glaſton, the Court conceived the Terminus a Quo not material. : 


A. — 


— CD — 


Brownl.215. 15, In Treſpaſs the Defendant preſcribed for a Way, but did not /be: 
0 


44 4 Cart-way, and ſo uncertain ; and therefore the Bar adjudged ill. Yely, 


Tagen of 163. 164. Mich. » Jac. B. R. Alban v. Brownſall. 

ely. —- 

In Caſe for ſtopping a Way, the Plaintiff declared that he was ſeiſed of 18 Meſuares in St. Botholohg 
Aldgate, and preſcribed for a Way from every one of thoſe Meſſuages over a certain Vacant Piece of Gu 
&c. to ſuch Place; and after a Verdict for the Plaintiff, it was objected that it was not ſbecun what Sort of 
a Way he had, whether a Foot- way, Horſe-way, or Horſe-way ; ſed non Allocatur ; for it is ſaid that 
e had a Way ire & redire &c. and after a Verdict it ſpall be intended a general Way for all Purjeſes, 
Comyns's Rep. 114. pl. 76. Paſch. 13 W. 3. B. R. Warner v. Green, — 12 Mod. 530. S. C. but 5. P. 
does not appear. Ld. Raym. Rep. 701. S8. C. but S. P. does not appear. 


16. In a Declaration in Caſe for ſtopping the Plaintiff's Way, it was 
not ſhewn to what Village the Way led. After Verdict tor the Plaintiff, 
this was moved in Arreſt of Judgment, and held a good Exception and 
Judgment arreſted ; but if it had been unto a Common Way there, or in 
2 Y Village it had been good. Brownl. 6. Trin. 8 Jac. Allyns v. 

parks, 

17. In Treſpaſs, the Plaintiff declared of a Way from his Houſe to 4 
Mill and ſo back again. Exception was taken that every Way is either 
Appendant or in Groſs and ought to be ſo laid, but that here the Plain- 
tiff had not alleged that this Way was appertaining to his Houſe, and the 
Court were clear of that Opinion; becauſe in this Action the Plaintitt 
is only to recover Damages, whereas in Aſiiſe of Nuſance the Thing itſelf 
is to be recovered. But in this Principal Caſe he ought not to allege that 
this Way was appendant to the Houle, it being laid to be trom the 
Houſe to the Mill, and from the Mill back again to the Houſe; and ſo 
the Declaration is good, and judgment for the Plaintiff. Bulſt. 4). 
Mich. 8 Jac. Pollard v. Caſy. 

18. In Sci. Fa. upon a Recognizance for the good Behaviour ; vor that 
the Defendant with others, riotouſly and unlawfully entered into ſuch a Cliſe, 
and cut up a Quick-ſet Hedge &c. The Defendant as to all but the Entring 
the Gloſe and cutting the Hease, pleaded Not Guilty ; and as to that he ju/- 
tified by a Preſcription for a Highway in the ſaid Cloſe, and becauſe it was 

opped with a Quicł· ſet Hedge, he cut it up; the Plaintiff replied De inju- 
ria ſua Propria & ex malitia precogitata, the Defendant with others cnt the 
Hedge &c. upon which Iſſue was joined and found for the Plaintiff. It 
was objected, that he was not any Iſſue joined, for De injuria ſua Pro- 
pria, where one juſtifies for a Way, or for any particular Thing, is no Iſ- 
ſue, but the Plaintiff ought particularly to traverſe the * N alleged, 
and conclude abſque tali cauſa, becauſe the whole Caſe is in Iſſue; and ſo 
it was adjudged. Cro. J. 598. pl. 22. Mich. 18 Jac. B. R. The King 


| v. Hopper, | 
1 M 19. L a Man has a Way from his Houſe to the Church, and the next 
cording to Cloſe of Land to his Flouſe is bis vwn ; it was ſaid by Doderidge J. that 
the Altera- he cannot in this Caſe preſeribe that he has a Way from his Ho rothe 
tions. Church; for he cannot preſcribe to have a Way in his own Land. But 
_— Ch. J. contra, becauſe then all Ways in the Corn [Common] Fields 
hall be diſtant [deftroy'd} but the Prefeription though Genera), ſball le 
applied tu the other Lands, to which Chamberlain J. agreed. Bur D_ 
| ＋ 
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ception was taken becauſe it was not ſvewn from what Vill to what Vill the 


been iſſque ad tale clauſum, he ought to ſhe what Intereſt he hath in the de 
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ridge ſaid that Infruiteneſs [ Infiniteneſs] alters the Caſe. 2 Roll. Rep, 
397, 398. Mich. 21 Jac. B. R. in Caſe ot Slowman v. Weſt. 
20. In Action on the Caſe for diiturbing the Plaintiſf in his Way. Ex- 


Way led; and per Jones and Doderidge J. there is a Di/ference when it is 
alleged as an Abattal and when by W ay ot Fuſtification in T reſpaſs ; and 
1 97 accordingly tor the Plaintiff. Palm. 420, 421. Paſch. 1 Ca. 
R. Harriſon v. Rook. 
21. Caſe was brought tor Hopping a Way which the Plaintiff had from Lat. 160; 


fuch a Place over Black- Acre where the Nuſance is, wnto ſuch a Field (by Hill. 2 Car. 


Name) and it was ruled to be good, without ſhewing what Intereſt he had Barker v. 


in that Field ; tor it thall be intended to be a common Field, But if it had 1 "tt 


m Verbis, 


Cloſe. Noy. $6. Park v. Stewſam. 
22. In Treſpaſs Quare Clauſum fregit, the Defendant ju/ified for 4 
Way ; the Plaintiff replied, That He went out of the Way ; this 1s a good 
Replication, per Harvey and Hutton J. to which Richardſon and Crook 
agreed; for there it wes confeſſed and avoided by the Replication. Het. 
28, 29. Trin. 3 Car. C. B. in Cafe of Johnſon v. Morris. 

23. In Treſpaſs &c. the Detendant ju/tified that he had a Way not on- 
ly to go, ride, aud drive his Beafts, but likewiſe to carry with bis Carts; the 
Plaintiff traverſed, abſque hoc that the Defendant had a Way, nat only to 


go and ride &c. in the very Words of the Plea, and jo to Iſſue, and found 


tor the Plaintiff. It was objeded that the Iſſue was i, becauſe it was 
no direct Affirmation, but by an Inducement only; but the whole Court 
held e contra. Mar. 55 pl. 83. Mich. 15 Car. Hicks v. Webb, 

24. In Cale for {topping a Way, the Plaintiff ſet forth a Title as Leſſee 
of the Company of Haberdaſbers in London, and claimed a Way for then; 
whereas they having ler the fame cannor have the Way, and fo the Pre- 
ſcription is not rightly applied; it {ould have been tor them to have the 
Way pro tentibus & occupatoribus ſuis 3 but as the Declaration is laid, the 
Company ought ro have brought the Action. Sty. 300. Mich. 1651. 
B. R. Cantrell v. Stephens. | 

25. In Treſpaſs the Detendant ju/tified for a Way from his Houſe thro 
the Place where uſque altam viam Regiam in Parochia D. vocat' London- 
Road. Itive was joined upon the Way, and found for the Plaintiff; and 

Cur. it being found that he had a Way over the Flace where, it is not 
material to the fuſtiſication whither it leads, it being after Verdiit, when 
the Right ot the Caſe is tried; and it is added at faſt [aided at leaſt] by 
the Statute of Oxtord 16 Car. and ſo Twiſden ſaid was the Opinion of 
all the Judges in Serjeants-Inn, he putting the Caſe to them at Dinner, 
Vent. 13, 14. Paſch. 21 Car. 2. B. R. Clarke v. Cheyney, 

26, Treſpaſs, Ouare Clauſum fregit & diverſa onera equing of Gravel 
had carried away, per quod viam ſuam amiſit. After Verdict it was 
moved that the Diverſa onera equina was uncertain, and had ſet forth no 
Title to the Way, nor any Gertainty of it. It was ſaid, on the other Side, 
that the Uncertainty was aided by the Verdift, aed the other Matter 


about the Way was only laid in Aggravation of Damages. Bur the 


Court held the Exceptions material, and thought it would be very in- 
convenient to permit ſuch a Form of putting a Title to a Way into a 
Declaration in Treſpaſs. 2 Vent. 73. Mich. i W. & M. in C. B. Blake 
v. Clartie. | 

27. In Caſe the Plaintiff declared that he, for 4 Years laſt paſt, was So where 


ſeiſed in Fee of Lands adjoining to the Defendant's Meadow called B. and the Plaintiff 
that during that Time habere debuit a certain Way thro? a Gate of the %% that 


he <vas poſ- 


Defendant's in B. to a Cloſe &c. of the Plaintiff's ; but the Defendant, ſeſs'd Oc. of 
to hinder the Plaintiff of the Way, /ocked up the Gate &c. After Judg- an ancient 
ment for the Plaintiff by Default, and a Writ of Enquiry &c. it was Aeſſuage, 

| | moved and had a | 


. 
— — — — — — — — 4 
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Fot way moved that the Plaintiff had not ſhewn any Title by Preſcription or 
_ otherwiſe ; hut the whole Court held it only Matter ot Form, and well 
898 4; upon Fudgment by Default and a general Demurrer, without any ſpecial 
telonving to Cauſe ſhewn; and ſome of them held it good in all Caſes, tho' ic had 
the ſaid Meſ- been thewn for Cauſe of Demurrer. 3 Lev. 266. Paſch. 2 W. & M. in 
— ning C. B. Windford v. Woolaſton. 

and that the Defendant ſtopp'd it &c. The Defendant pleaded a frivolous Plea ; and upon Demurrer 
it was objected that the Declaration was ill, becauſe the Plaintiff did not preſcribe, or otherwiſe intitle 
himſelf to this Way than by a bare Poſſeſſion of the Meſſuage The Court held the Declaration ſufficient, 
it being but a Poſſeſſory Action. 2 Vent. 186. Trin. 2 W. & M. in C B. Warren v. Sainthill.— 
S. C. cited Arg. 6 Mod. 3 12. and that it was hel d it would be good on Demurrer. 


8 


—— — 


28, Caſe for diſturbing the Plaintiff in his Way, ſetting forth that 10 
Maii &c. & diu antea & adhuc &c. he was poſſeſs'd of an antient Hei- 
ſuage called C. and that he oug ht to have aWay from thence in, by, and thro 
a Coe of the Defendant's called &. to the Highway, and that the Deten- 
dant had made a Hedge croſs his ſaid Cloſe, ſo that the Plaintiff could 
not paſs. Upon a Demurrer to this Declaration it was objected that 
the Plaintiff had ſer forth he was poſleſs*d of the Meſſuage, but did no: 
ſay that he was poſſeſs'd for Nears ; and that it appears by the Declaration 
that the Lands in which the Way 1s claim'd are the Lands of the De- 
fendanrt, and therefore the Plaintiff ought to /et forth his Title to the Way 
either by Grant or Preſcription ; tho* otherwiſe it had been if the Action 
had been brought againſt a meer Tort-Feaſor, according to St. John 
and Moody's Caſe, 3 Keb. 528. 53 1. but notwichſtanding the Plain- 
tiff —. Judgment. Lutw. 119, 120. Hill. 4 & 5 W. & M. Blockley 
v. Slater. 
29. Defendant having made his Preſcription for a Way to Bl. Acre, can- 
not juſtiſ going over the Plaintiff's Cloſe called Wh. Acre. Lutw. 114. 
Trin. 5 W. 3. Laughton v. Ward. 
1 Salk. 173. 30. A Man cannot claim a Way over my Ground from one Part thereof to 
pl. 2. 216. another ; but from one Part of his own Ground to another, he may claim a 
' &'G. Way over my Ground. 6 Mod. 3. Mich. 2 Ann. B. R. Staple v. 
ut S. P. Heydon. 
does not | 
appear —s3 Salk. 121. S. C. but S. P. does not appear. 


1 Salk. 1)3. 31. The Way of Pleading by a particular Tenant, is to ſne that ſuch a 
pl. 2. 216. one was ſeiſed in Fee of the Place to which &c. and being ſo ſeiſed, was in- 
pl. 1. 579. titled to a Way, and ſhe How, and that he granted to Leſſor &c. who alſo 
E I - C. granted to him &c. For when one ſhews a particular Eitate, he muſt ſhew 
docs not ap- % Fee in Somebody. 6 Mod. 4. Mich. 2 Ann. B. R. Staple v. 


pear, — Heydon. i 
3 Salk. 121. 8. C. but S. P. does not appear. 


For more of Chimin Privatein General, See Actions (N. b) Muſante, 
_ Treſpaſs, and other proper Titles. 
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Church-wardens. 


(A) Churchewardens. [Their Capacity. 


Fol. 393. 


ih 1H E Church-wardens cannot preſcribe to have Lands to them In London 


and their Succeſſors; tor they are nor any Corporation to habe = 2 
Lands; bur tor Goods for the Church. Paſch. 37 Eltz. B. between „dene awe 
Langley and Meredine. a Corpora- 
chaſe Lands, and demiſe their Lands, Cro J. 532. pl. 15. Paſch. 17 Jac. B. R. obiter. KI Ih Lon 


don the Church-wardens are a Corporation, and may take Land for the Benefit of the Church. So 
throughout England they are a Corporation, and capable to take and purchaſe Goods for the Benefit of 
the Church; per tot Cur. (abſente Crooke) Mar. 67. pl. 104. Mich. 15 Car. Anon. They are a 
Corporation by Cuſtom, and this is by the Common Law, Jo. 439. pl. 4 Trin. 15 Car. B. R. per Cur. 
in Evelin's Caſe.———Cro. C 552. pl. 4. S. P. in 8. C——Noy 139. Mich, 4 Jac. Anon. 8 P. A 
Remainder of a Term for 40 Years was limited by Deviſe to Church-wardens. Hutton and Harvey 
J held the Remainder not good to them, becauſe they are not corporate, ſo as they may take by that 

rant. Het. 74 Hill. 3 Car. Fawkner's Caſe. | | 
Church- warden is a Corporation, and the Property of the Bells is in him, and he may bring Trovey 
at Common Law. 2 Salk. 547. pl. 2. Trin. 4 W. & M. in B. R. Starkey v. the Church-wardens of 
Watliogton. | | 

It is ſaid in the Books that the Charch-wardens are a Corporation; but very improperly ; for all the 
Pariſhioners are the Body, and the Church-wardens are only a Name to ſue by in — * Actions; 
but the Property is in the Pariſhioners; and in all Actions brought by Church-wardens it muſt be laid Ad 
Damnum Parochianorum; Per Macclesfield C. MS. Rep. Hill. 9 Geo. in Canc. Whitmore v. Bridges, 
—— The Church-wardens are not a Corporation without the Parſon ; per Cur. 5 Mod. 396. Paſch. 19 


W. z. in Caſe of Cox v. Copping. 


1 2. I a Feoffment be made to the Uſe of the Church-wardens of D. | 

po A V Ale; = they have not any Capacity of ſuch a Pur- 

1 d 17 — 7. 27. + "4 | ä 

erg. Gift of” the Goods of the Pariſb made by the Church-wardens is not For the Law 
ood without the Aſſent ot the Side-men and the Very; and it by the Bes them 

Veſtry, the ſame is good. Arg. 3 Bulſt. 264. Mich. 14 Jac. in Caſe of ale Tie 


take Things 
Mottram v. Mottram. for the Ad. 


2 | vantage, but 
not to the Diſadvantage of the Church. Yelv. 173. in Caſe of Starkey v. Barton, cites 13 H. 7. 10. 


4 Church-warden is a Temporal * Officer. He has the Property and - S. P. ac- 
Cuitody of the Pariſh Goods, and as it is at the Peril of the Pariſhioners, cordingly 
ſo they may chooſe and truſt whom they think fit, and the Archdeacon Fr" Cur. 


has no Power to ele& or controul their Election. 1 Salk. 166. Hill. 8 Mong yh 
W. 3. B. R. Morgan v. the Archdeaeon of Cardigan. nee 
4 L TEL $33. Ni A 1 . B. R. and 


ſays that his Power is enlarged by ſundry Acts of Parliament. They are Temporal Officers by Law, 
and intruſted with the Goods of the Pariſh. Comb. 419. Hill, 9 W. 3. The King v. Rice-——12 Mod. 
116. S. C. & S. P. by Hole Ch ].——He is a Temporal Officer, and to be ordered by the Temporal 
Laws. 3 Mod. 335. Hill. 2 W. & M. in B. R. in Leigh's Caſe —2 Roll Rep. Ji, 42. Hill. 16 Fac. 
B. R. Mountague Ch. J. ſaid that a Churchwarden is not an Eccleſiaſtical but a Me pere er, 
employed in Eccleſiaſtical Buſineſs, — A Church- warden is not an Officer, but a Miniſter to the Spiri- 
cual: rt; per tot. Cur. Godb. 279. pl. 395. in Caſe of Biſhop v. Turner, S. C. 


. 5. As on the one Hand the Parſon of the Church is. a Corporation for 

© the taking of Land tor the Uſe and Benefit of the Church, and not capable 

ol raking Goods or any Perſonalty * * Behalf; /o the Church wardeus 
. | d are 
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are a Corporation to take Money or Goods, or other Perſonal Eſtate for the 

Uſe of the Church, but are at enabled to take Lands; Per the Matter of 

the Rolls. 2 Wms's Rep. 126. Hill. 1122. in Caſe of the Attorney. 
General v. Ruper. 


" 4 . 1 4 2 Ald. A S n * 88 FREIE . - 


(A. 2) The Potver of them, and of the Pariſh. 


8. C. cited 1. Gift by them of Goods in their Cuſtody, without the Conſent 
by — 1K of the Sidemen or Veſtry, is void. 33 Eltz. Met hold and 
is Rep. Winn's Caſe, cited per Coventry. My Rep. 14 Jac. B. 
6. in pl. 19. 

Roll Rep. 2. If a Man takes the Organs out of the Church, the Church. 
A pl. 33. wardens may have att Action 0 Treſpaſs for it; for the Organs belong 
rin. 1 to the Pariſhioners, and not to the Parſon, and therefore the ar: 
2 cies fon cannot ſue in the Eccleſiaſtical Court againft him who took 


Caſe, s.C them. Cr. 12 Jac, B. N. per Curtam adjudged. 

d the Par- 
fn having libell'd for this Matter in the Spiritual Court, a Prohibition was granted. If a Pariſh- 
Bible be taken out of the Church, the Church-wardens may have an Action at Common Law. Ibid, 


3. The Church wardens by the Conſent und Agreement of the 
Pariſhioners, may take a ruinous Bell and deliver it to a Bell- Founder, 
and that he by their Agreement ſhall have for the Caſting thereof 4 1. 
and ſhall retain it till the 4 1. be paid; and this Agreement of the Ha 
riſhioners ſhall excuſe the Church-wardens in a Writ of Account 
brought againſt them by the Succeſſors of the Church-wardens ; 
for the Pariſhioners are a Corporation for the Diſpoſal of ſuch ]er- 
ſonal Things as belong to their Church. Mich. 37, 38 Eltz. B. B. 
between Met hold and Winn, ꝗdjudged. 

4. So the Church ⸗wardeng by the Allent and Agreement of the 

ariſhtoners, may take the Stones belonging to the Church, and with 

art thereof repair a ruinous Window of the Church, and retain the 
reſt to themſelbes in Satisfaction of their Ex pences employed in the Re- 
pairs of the ſatd Window. Mich. 37, 38 Eltz. B. R. between 4. 
zhold and Winne, adjudged. | 

5. Treſpaſs was brought by the Church-wardens again/t the Parſon of 
their Pariſh, for breaking of their Field in their Ward bcing, and good, 
and ſo ſee that they are incorporated at Common Law as to Things Perſon- 
al, and they may have 2 and Action of Account De bonis Eccleſiæ &c. 
Cre of Things Real. Br. Corporations, pl. 84. cites 11 H, 4. 12. and 
12 H. J. 2. 

6. A Feoffment was made to the Uſe of the Pariſhioners of D. and the 
Church-wardens made a Leaſe for Nears, and ill. Br. Treſpaſs, pl. 289. 
Cites 12 H. 7. 27. 

7. Admitting that Church-wardens may remove Seats in the Church 
at their Pleaſure, yet they cannot cut the Timber of the Pew. Noy 

108. Trin. 2 Jac. C. B. Gilſon v. Wright & al. | 
8. Church-wardens may take Notice of Incroachments on the Church- 
yard, but not of ſowing of Diſcord among the Neighbours. Vent. 127. 
Paſch. 23 Car. 2. B. R. Anon. N 
9. A Church- warden may execate his Office before he is ſworn, tho' it 
is convenient that he ſhould be ſworn ; Per Cur. ſaid to have been re- 
ſolved. Vent. 267. Hill. 26 & 27 Car. 2. Re © 
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10. It the Parith was Summoned, and refuſed to meet, or make a Skinn. 2. 
Rate for the Repairs o the Church, the Church-wardens might make a pl. 3. 8. C 
Rate alone, (it needtul,) becauſe, if the Repairs were neglected, the out S. P. 
Church-wardens were to be cited, and not the Pariſhioners, Vent. 36. 8 warn 
Trin. 35 Car. 2. B. R. 'Thurſheld v. Jones. S. P. by 


, ; Holt Ch. J. 
Obiter. Comb, 344. Mich. 5 W. 3. B. K. 


11. Eccleſiaſtical Court may puniſh Church-wardens if they will 207 S. P. and if 
en the Church to the Parſon, or to any one acting under him, bur not = Ordinary 
it they retuſe to open it to any other. 3 Salk, 89. Mich. 12 W. 3. B. R. * 

Church-wardens of St. Bartholomew's Caſe. and Preach 


in ſuch a 
Church, yet he could not juſtify doing it without Conſent of the Parſon ; and if a Perſon give a Cha- 
rity to a certain Clerk for Preaching in ſuch a Pariſh, he muſt do it by the Conſent of the Parſon ; Per 
Holt Ch. J. 12 Mod 433. in Cale of Turton v Reignolds. 


12. It he that is a Church-warden de Fafo makes a Rate for repairing 
the Church, this will bind the Parithioners ; Per Holt. MS. Caſes. 

13. It there be a Chnreh-warden de Fure, and a Charch-warden de 
Facto, in the ſame Pariſh, this latter cannot juſtity the laying out of, or 
receiving Money, but he is accountable ro the Church- warden de Ju- 
re; he is no more than another Man, per Powel and Powis, and he that 
is de jure may bring an Indebitatus Aſſumpſit againſt the other &c. MS. 
Caſes, Paſch 9 Ann. B. R. Andrews v. Eagle. 

14. Goods given or bought for the Uſe of the Church are all Bona 
Eccleſiæ, for the taking whereot the Churchwardens may bring Treſpaſs z » 
Per the Maſter of the Rolls. 2 Wms's Rep. 126. Hill, 1122. in Cate of 
the Att. Gen. v. Ruper, cites F. N. B. 91. (K) and that he may brin 
Treſpaſs for the taking theſe Goods, as weil in the Time of their Prodece}. 
fors as in their own Time. 


(B) Election. 


I. HE Canon abdit electing a Church-warden is to be intended 
8 9 where the Parſon had the Nomination of a Church-warden 
before the making of the Canon, Noy 139. Mich. 4 Jac. C. B. 
Anon. 
2. Prohibition was moved for, becauſe where the Cuſtom of the Vil- 
lage was, that the Pariſhioners have uſed to elect two Church-wardens, 
and at the End of the Year to diſcharge one, and elect another in his 
room, & alternis Vicibus Sc. By the new Canon now the Parſon has 
the Election of one, and the Pariſh of the other, and he that was 
elected by the Pariſhioners was diſcharged by the Ordinary at his Viſi- 
tation, and for that he prayed a Prohibition, & allocatur as a Thing 
uſual, and of Courſe, for otherwiſe (by Hubbard) the Parſon might 
24S all the Authority of his Church and Pariſh. Noy 31. Burt's 
"= 
3. Of Common Right the choging Church-wardens belongs to the And 
Pariſhioners. It is true, in ſome Places the Incumbent chooſes one, but Church- 
that is only by Uſage, and the Canon concerning chooting Church-war- 3 
dens is not regarded by the Common Law; Per Holt Ch. J. who ſaid this dhe Parith 
was the Opinion of Hale Ch. J. Carth. 118. Paſch. 2 W. & M. in B. R. by Virtue 
The Church- warden of St. Giles in Northampton's Caſe. of a Cuſtom 


. ; t be re- 
Fuſed by the Archdeacon on Pretence of Poverty or Unfitmeſs, and in ſuch Caſe the Pari, having 49 
pointed him, muſt be anſwerable for him. 12 Mod. 116. Hill. 8 W. 3 King v. Rees. | 


4. Arch. 
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4. Archdeacon has nothing to do to refuſe, but admit. Comb, 417. 
Hill. 9 W. 3. B. R. the King v. Rice. 
Cuſtom will 5. Where the Church-wardens are to be elected by the Pariſhioners 
. by Preſcription, it ſhall not be in the Power of the Parſon to hinder 
8 them. Per Cur. 8 Mod. 325. Mich. 11 Geo. in Caſe of the King v. 
Vent. 267, Singleton. | 
Hill. 26 & 6. It is Criminal to ſwear one into this Office that has no Manner of 
2769. Right, for which Crime an Information will lie; Arg. 8 Mod. 380. 
{2 © 'Trin. 11 Geo. in the Caſe of the King v. Harwood. 
7. In an Action for a falſe Return a ſpecial Verdict found the 
Cuſtom to be for the Pariſhioners of annually to elect a Church. 
warden ; that S. the Plaintiff was elected by the Pariſhioners to ſerve tor 
Church-warden for the Year 1734. and until another be choſen ; that at 
a Veftry the enſuing Year, he was re- elected by the Pariſhioners, but at the 
Veſtry then holden, the Vicar and one Church-warden adjourn'd the Veſtry to 
the next Day, and the Vicar then choſe Chapman. A Mandamus had been 
directed to | ro admit and 1wear in the Plaintiff. It was 
argued for the Plaintiff, that the 89th Canon of 1603. that all Church- 
wardens and Queſt-men ſhall be choſen by the joint Choice of the Mi- 
niſter and Pariſh, if it may be, if not, then the Miniſter to chooſe one, and 
the Parith the other, has never been received at Law, and cited Cro. Jac. 
532. Warner's Caſe. Cro. Car. 551. Hard. 378. and Carth. 118. where Holt 
Ch. J. ſays that where the Incumbant chooſes one, it is only by Uſage, and 
that a Church- warden is a Temporal Officer. Per Lee J. in all Councils and 
| Elections the General Rule is, that the major Part binds, and cited 18 E. 4. 
2. and Hackwell's Modus tenendi Parliament, The Ch. J. ſaid that the 
| Queſtion is whether the adjourning by Vicar jointly with one Church- 
warden, was a valid and good Adjournment, and he thought nor, and 
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| that if Vicar and Church- warden had ſuch a Power, it mult be by Cuſ- 4 | 
o- tom or by Rule of Common Law; but no Cuſtom is found, nor is there P, 
. | any Rule of Common Law to veſt this Power in the Vicar, nor is it in | 


the Power of Church-wardens to adjourn ; and then the Right is in the 
Aſſembly itſelf, Per Probyn J. the Vicar is not a neceſſary Party at the 
Veſtry, and Judgment for the Plaintiff per tot. Cur. MS. Rep. Trin. 4 
1736. B. R. Stoughton v. Reynolds. 


| ar 
MES B. 
| th 
(C) Favoured or Relieved, or not. 8 
3 | B 
I. HO Church-wardens are choſen for 2 Tears, yet for Cauſe Pa- 4. 
riſhioners may diſplace them. 13 Rep. Jo. cites 26. H. 8. 5. 0 
2. By the Canons, no Eccleſiaſtical Judge ought to cite any Church- Wy 

| warden to the Court, but ſo as he may return home again to his Houle the 1 
. ſame Day. 12 Rep. 111. Hill. 10 Jac. | 15 ch 
- 3. For ſuch Things as a Church- warden does Ratione Officii, no Action 3 
by the Succeſſor will lie againſt him in the Spiritual Court. Godb. 279. 0, 
| pl. 395. Hill. £6 Jac. B. R. Biſhop v. Turner. 4 | 
The Bill 4. Bill againſt Detendanrs lacely Church-wardens, becauſe they T | 
Was oguind 2+: or to make a Rate to re-imburſe the Plaintiffs according to a Vote and G 
3 wo 1 rder of the Veſtry; and cited Jetterie's Caſe, 5. Rep. that the Majo- R 
| | 1 to Tity may bind as to Pariſh Duties; twas objected that they thould have Pa 
oblige them come when the Defendants were Church-wardens; that it they had been 2 
| to makes a decreed to pay, they might have re-imburſed themſelves by a Rate; Per Pa, 
a2 „ e Serj. Philips, a Decree was agaiaſt Doctor Crowther and his 3 Pai 
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ſo here would have it againſt Church- wardens and Succeſſors. 2 Vern. 7efry, to re- 

62. pl. 246. Paſch. 1692. Battily v. Coke & al imburſe 
_ Fe : : them ſeveral 
Sums of Money laid out by Order of Veſtry, for Repairs of the Church and Building two new Galleries 
and their Accounts having, at their going out of their Office, been taken by Auditors, and paſſed and 
allowed by the Veſtry, but the ſucceeding Church <vardens being out of their Office, and new ones choſe ; 
after Examination and Publication, no Remedy lay bur in the Spiritual Court, or agrinſt ſuch particular 
* — as employed them, the Money for the Repairs being all paid, and the Remainder due 
being for the Galleries. Ch. Prec. 42. Battily v. Cook. 


5. The Plaintiff who was late Church-warden, was decreed to be pzid Ibid. cites 
the Money laid out tor the Uſe of the Parith with Coſts, and the Decree 36 Car. 2. 
went on and ſaid, for which Purpoſe the Veſtry of the ſaid Parith are to "Ty 8 P 
take Notice hereot, (viz. ot the Decree) and to ſet a Rate accordingly, 9 
and what the Church-wardens ſhall pay in Obedience to the Decree, 
the ſame is to be brought into their Accounts, and to be allowed them 
when they paſs their Accounts with the Parith; cited Chan. Prec. 43. in 
Caſe of Battily v. Cook, as Trin. 2 W. & M. the Caſe of Birch v. Bar- 
ſton & al'. Church-wardens of Lambeth. 

6. On a Diſpute between Impropriator and Pariſhioners, concerning a 
Right to a Houle ior which he brought an Ejectmenr ; the Court would 
not compell the Church-wardens to produce the Pariſh Books and give 
him a Sight thereof, and Copies of what concerned his Title, for his 
and their Intereſt are diſtinct; tor it was not a Parochial Right, bur a 
Title which is now in Queſtion, and ſo no Reaſon to produce the Pariſh 
Books, which would be to ſhew the Defendant's Evidence. 5 Mod 
395, 396. Paſch. 10 W. 3. Cox v. Copping. 

Ihe Church- wardens, as Church-wardens, received 20 1, for the Uſe. 
of the Pariſh wheie none was due, and by Miſtake cu, and upon being 
ſenſible of the Miſtake, re- paid the Myney. The ſucceeding Church-war- 
dens brought an Action tor the Money againit the former ones; Per 
Powell J. though the old Church-wardens could nor plead Me ungues Re- 
ceiver, yet tuey might plead this Matter ſpecially ; and per Parker Ch, ]. 
it is not neceſſary to ſhew Re- payment, but only that the Money did 
not be long to the Pariſh ; and had they paid it to the Pariſh before the 
Mftake was known, the Parith would have been charged with this Mo- 
ney, and this Re-payment was an Act done in Diſcharge ot the Pariſh, 
and ſo a proper Plea before Auditors. See 10 Mod. 22. Paſch. 10 Anu. 
B. R. Biſhop v. Eagle. 

8. In an Action by preſent Church-wardens againſt the former Ones, 
the Court was clear that the Church-wardens ſhould be allowed their Ex- 
pences and Surpluſage, in Caſe their Expences out balanced &c. for 
Church-wardens are more than bare Receivers, and are in all reſpects 
Bailiffs. 10 Mod. 23. Paſch. 10 Ann. B. R. Biſhop v. Eagle. 

9. Bill againſt 90 Pariſhioners by Executrix of one of the Church-war- 
dens ot Woodtord, to be re-imburſed Money laid out by the Teſtator as 
Church- warden, for re-building the Steeple of the Church. It was ob- 
jected that this Matter was proper tor the Eecleſiaſtical Court, and not 
for this Court. But per Harcourt C. the Plaintiff is proper tor Relief in 
this Court, and there are many Precedents of the like Nature. One in 
the Time of Cowper C. againtt the Parithioners of Sr. Clements for the 
Organ in the Church, and many more betore ; and fo that Objection was 
over-ruled, and the Cauſe to proceed; and decreed that the Pari ſhoners 
ſhould re- imburſe the Plaintiff che Money laid out by her Teſtator, wich 
Coſts of this Suit, and that the Money thould be raiſed by a Pariſh 
Rate. MS. Rep. Paſch. 13 Ann, in Canc. Nicholſon v. Maſters & al”. 
Pariſhioners of Woodtord in Com. Eſſex. 

10, Church-wardens, as being a Corporation for the Goods of the 
Pariſh, commence à Suit by and with the Conſent, and by Order of the 
Pariſh, concerning a Charity * os Poor in which they miſcartied, and 

then 
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then brought a Bill againſt the ſubſequent Church. wardeus, to be repaid the 
C/ts by them expended, and had a Decree for it. But it was proved 
that from Time to Time the Pariſh was made acquainted with what they did; 
and though there was no Veſtry by Preſcription, yet a Veſtry Book, 
kept for the Pariſh Acts, was allowed as Evidence of their Conſent, 
they are the Truſtees of the Pariſh for all Matters, and theretore the 
Ceſty que Truſt ill. Pariſhioners ought to contribute, and nor lay the 
Burthen upon theſe poor People the Church-wardens. The annual ſuc- 
ceſſive Church-wardens need not be made Parties, as they are renewed. 
Per the Maſter of the Rolls, MS. Caſes, 'Trin. Vac. 1718. Radnor 


Pariſh in Wales. 
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(D) Actions by or againſt them; and what Remedy 
they have when their Time is expired. 


Br. Treſpaſs, I. HE Opinion of the Court was, that the Wardens of the Goods 
pl. 200. Cites of the Church ſhould have Action of Treſpa/s of ſuch Goods in 
S. C, accord- their Ward being taken, notwithſtanding that they are not incorporated, 


Ts Thel. Dig. 21. Lib. 1. cap. 23. S. 1. cites Hill. 11 H. 4. 12. and ſays 


elſewhere that ſo it was held 8 H. $5. 4. & Trin. 3 H. 6. 30. | 


that if 
die 5 & K ſhall have the Action of Goods carried away in the Life of the Teſtator. But 


Brooke ſays Quære inde ; for the Succeſſor cannot have the Action, by reaſon that they are not incorpo- 
rated. | 


2. And ſuch Writ was brought where the Goods were talen in the 
Time of other Wardens. The l. Dig. 21. Lib. 1. cap. 23. S. 2. cites Paſch. 
19 H. 6. 66. and ſays that Firzh. in the Writ of Treſpaſs in his Nat. 
Brey. Fol. 91. affirms that ſuch Writ lies well. | 
Thel. Dig. z. Though the Pariſhioners ſhall not have Account, yet they may ap- 
— woo 8 z Point new Wardens, and they ſpall have Account againſt the old Wardens, 
<P 3c and ſo ſee that as to Things perſonal they are a Corporation by the Common 
Law; Per Needham. Br. Corporation, pl. 55. cites 8 E. 4. 6. 
Thel. Dig. 4. Treſpaſs by Wardens of a Church de Libro in Cuſtodia ſug exiſtente 
2 . capt & aſport ad Damnum Parochianorum, and not Ad Damnum of the 
Ak, C Wardens; and good per Littleton & Needham; and here the new 


S. P. held Wardens on have Att ion of Account againſt the firſt Wardens. Br. Da- 


accordingly mages, pl. 124. cites 8 E. 4.6. 
r * . . 
| ton & Needham J. Br. Corporations, pl. 55. cites S. C. 


5. Where an Obligation is made to them and to their Succeſſors, and they 
die, their Executors ſhall have Action, and not their Succeſſors. Thel. 


| Dig. 21. lib. 1. cap. 23. S. 6. cites 20 E. 4. 2. 
Br. Treſpaſs, 6. It was faid that they ſhall have Adion of Treſpaſs, and Appeal of 


|. 289. cites % Goods of the Pariſbioners, becauſe they are charged wich them &c. 
S. C. thar Thal. Big 21 lib. x. cap. 23. S. 4 cites Trin. 12 H. J. 27. | 


J. It was held that they ſhould have Eject ione Firmæ, if they are 
ejected of Land leaſed to them tor Years, Thel. Dig. 21. lib. 1. cap. 
23.8.5. cites Trin. 15 H. 7. 8. * "2þ 15 | 
8. And they have had Action upon the Caſe, Thel. Dig. 21. lib, 1. 
cap. 23. S. 4. cites Trin. 26 H. 8. 35. rat e Vir 


Church-wardens. 


9. It Cooas of the Church are taken away, and afterwards. the Church. 
wardens in wheje Time they were taken away are out of their Office, and 
they bring an Action for the Goods, they may /ppoſe it to be Ad Dam- 
num ipjorum, Or Ad Damnum Parochianorum at their Election; hut if the 
Succeſſors bring the Action, they muſt of Neceſſity ſupprſe it Ad Damnum 
Parochianorum. Agreed per Cur. and judgment accordingly, tho' the 
1 at firſt conceived that the Predeceſſor Church- warden could nor 

ave Action, his Time being paſt. Cro. E. 145. pl. 5. Mich. 31 & 32 Eliz. 
C. B. and ibid. 179. pl. 11. Paſch. 32 Eliz. B. R. Hadman v. Ringwood. 

10. A Church- warden, by the Common Law, may maintain an Action 
on the Cale for defacing of a Monument in the Church. Godb. 299. pl. 
395. Hill. 16 Jac. B. R. Biſhop v. Turner. 

11. Writ iſſued to the Biſhop, commanding him to admit a Church- warden 
elected by the Pariſh, Palm. 50. Mich. 17 Jac. B. R. The Pariſh of St. 
Balaunce in Kent. 

12. A Prohibition was pray'd to the Archdeacon of Exeter, becauſe 
he proceeded to excommunicate the Plaintiff, ſor that he, being Church- 
warden, refuſed to preſent a notorious Delinquent, being adinonifſhed ; and a 
Prohibition was granted; tor they are nor to direct the Church- warden 
to preſent at their Pleaſure 3 but if one Church-warden does refuſe to 
preſent, he may be preſented by his Sueceſſor. Freem. Rep. 298, 299. 
pl. 356. Hill. 1680. Selby's Caſe, cites 13 Rep. 5. 

13. Action lies tor citiug Church- warden to Account, that has ac- 
counted before, tho* nothing more is done, and tho' nothing enſued but 
an Ex communication, and no Capias nor any expreſs Damage laid. 2 
Show. 145. pl. 121. Mich. 32 Car. 2. B. R. Gray v. Dight, alias 
Day. 
14. If Mozey be di burſcd by Church-wardens for tepairing the Church, 
or any Thing elſe meerly Eccleſiaftical or Spiritual, the Spiritual Courts 
ſhall allow their Accounts; but if there be any Thing elſe that is an 
Agreement between the Pariſhioners, the ſucceeding Church-wardens 
may have an Action of Account at Law, and the Spiritual Court has not 
Juriſdiction. 12 Mod. g. Mich. 3 W. & M. in B. R. Styrrop v. Stoakes. 

15. The Goods of the Pariſh are in his Cuſtody, and he may have Tre/< Br. Treſpaſs, 
paſs tor them; per Holt Ch. J. 12 Mod. 116. Hill. 8 W. z. The King? 6 wo 
v. Rees. N 

16. The ſucceeding Church-wardens may have an Action againſt their 
Predeceſſors for the Goods of the Pariſh, Comb. 417. Hill. 9 W. 3. B. R. 
in Caſe of the King v. Morgan Rice. 8 | 
17. Church-wardens may bring Actions lor Debts due to the Pariſh in 
their own Names ; for they are a Corporation. Agreed. Farr. 116. 
Mich. 1 Ann. B. R. in Cafe of Thimblethorp v. Hardefty. W 
138. If there be a Caſfom for the Church-wardens 7o collect Money for 
the Pariſh Clerk, an Action on the Caſe will lie againſt him for not doing 
it. 6 Mod. 253. Mich. 3 Ann. B. R. in Caſe of Parker v. Clerk, 

19. The Pariſhioners may call the Church-wardens into the Spiritual 
Court for the Moncy that they have received, MS, Cafes, Mich. 7 Ann. 
B. R Holloway v. Knight; bur Quzre if one or two of the Pariſh. may 
do this when all the reſt are agreed. 

20. If Church-wardens receive Money by Miſtake, (it not being due 
to them) and before Knowledge of the Mi/ftake pay it over to the Pariſh for. 
whoſe Uſe they received ir, whether they may, after they are our, of 
their Office, be charged in an Indebitatus Afſumpfit for the Money 6h 
made a Queſtion, and Powell J. thought they might, but Parker Ch. 

I: thought they could nor. See 10 Mod. 23. Paſch. 10 Ann, B. R. in 

aſe of Eagle and 43% 4 | a DET * 
21. TWO Faſtices made an Order, to compel the preſent Church · war- Shaw's Pa- 
dens of Ely to pay to the precedent ones, or their Executors of J. quaſhed riſm Law 


e 199, 200, | 
per r 


Ibid. 220. 
cites S. C. 


| 
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Circuity of Actions. 
per Cur. for they have no ſuch Authority. 2 Shaw's Prat. Juſt, 29. 
cites Hill. 1712. The Church- wardens of Ely's Caſe. 


— 


„ 1 
„ . 7 
* 
— * 
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For more of Church-wardens in General, See Prohibition, and 
| other Proper Titles. 


Circuity of Action. 


(A) Circuity of Action; and what is a Bar to it. 


19 H. 6 63. 1. IF I grant to my Tenant to hold without Impeachment of Waſte, or 
b S. P. a Lord grants to his Tenant that he ſhall not be puniſhed in C 
Faſton. ſavit Sc. or the King grants to one to be diſcharged of Diſmes, the ſame 
may be pleaded by Rebutter, and the Party not put to bring his Action 
of Covenant, or to ſue by Petition. Hearh's Max. 44, 45. cites 19 H. 
6. 62. | 

Br. Barre, 2. And ſo it ſeems of Wafte in 21 H. 6. 47. [tho] the Grant [be] by 
Nr . Leaſe, whereof Doubt is made afterwards in 21 H. 7. 23 & 3o. where 
by Goningſ. the principal Caſe was, that the Obligee granted, that if he did implead 
and El- the Obligor (before ſuch a 2 the Obligation ſhould be void, and a 
liot; but good Bar; and upon that Reaſon ſhall the Let rot or Tenant by Re- 

2 ceit, rebutt by a Releaſe or Warranty. Heath's Max. 45. 
e contra, that it was only a Sparing for the Time, and no Releaſe; and Fineux Ch. J. at firſt to the 
ſame Intent, that it ſounds only in Covenant; and that if the Party breaks the Covenant, he ſhall only 
have an Action of Covenant; As where a Man grants to his Tenant that he will not diſtrain him be- 
fore Michaelmas, there, if he diſtrains, the Tenant ſhall only have an Action of Covenant. But Brook 


 fays * inde ; for it ſeems it ſhall be pleaded in Bar to avoid Circuity of Action. And per Fineux, 


if one leaſes Land for Life or Years, and after grants by another Deed that the L2{[ce ſhall not be im- 
peached of Waſte, and the Leſſor brings Waſte, there the Leſſee ſhall have only Action of Cove- 
nant. But Brooke ſays that the Practice is e contra; for he may plead it in Bar to avoid Circuity of 
Action. But afterwards Fineux changed his Opinion, and took a Difference between a Defeaſance of 
an Obligation and a Condition of an Obligation, and held that this Grant made the Obligation void ; 
And ſo Fineux, Coningsby, and Elliot, were againſt Tremaile and Moore Br Grants, pl 38. 
cites S. C. & S. FP. accordingly.——Br. Defeaſance, pl. 15. cites S. C. and Brooke ſays, that rhe beſt 
inion was, that it is a good Defeaſance in Bar of the Action; for Action Perſonal once ſuſpend- 
is gone for ever; but that it is ſaid, that it cannot enure as a Releaſe or Acquittance, but as a De- 
feaſance 38. C. cited PLC. 156. b. | | 


3. And upon the Reaſon aforeſaid it is, that where one Thing is 
granted in Law ſo [or another, eſpecially of Things executory, and not 
executed, it he be interpleaded ot that which to him appertains, he ſhall 
plead the ſame in Bar ot that whereof he made the Grant, as appears 


by Perkins in the Title of Exchanges, where Rent is granted tor 


Diſtreſs. 1 171 45: 19 Tt b Ibn 
4. But yet by 15 Ed. 4. [z.] 9 E. 4 [19.] and 24 E. 3 [54.] abridg- 
ed by Brooke, Tir. Conditions, pl. 61. ir ſeems in tc to be to 
the dontrary becauſe executed, and therefore not like where an Annuity 
5 8 | 18 


Circuity of Actions. 


is granted pro Conſilio; the like where one holds 70 incloſe raking the an- 
cient Pale, or where one grants to me an Annuity to have a Gorſe, or a 
Gutter in my Land, becauſe an Eaſement, Heath's Max. 45. 

5. In Aſſiſe which remains for Default of Furors, and after the Plain- 
tiff releaſes, this ſhall be pleaded to avoid Circuity of Action, by Cer- 
tificate of Aſſiſe after. And ſo where a Man is bound in a Statute, and af- 
ter releaſes, the Defendant ſhall have Venire Facias, and this in Avoidance 
of Try of Action by Audita Onerela, Br. Garniſh. pl. 9. cites 20 
H. 6. 28. | | 
6. A. covenanted with B. to collet? B's Rent in D. and for not collecting 
them B. brought Covenant. A. pleaded that B. himſelf interrupted his col⸗- 
letting the ſame ; Judgment. 11 actio &c. Ir was infiſted, that the Plea 
was not good; for it it was, then Action of Treſpaſs lay againſt B. in 
which A. might recover his Damages. But the Court held the Plea 
good in Avoidance of Circuity of Action; for if A. ſhould bring Treſpaſs 
and recover Damages, then B. thould have Writ of Covenant againſt A. 
and recover, which Circuitry of Action the Law will not ſuffer &c. 
Kelw. 34. b. 35. a. pl. 2. Hill. 13 H. 5. Anon. 

7. It you covenant to ſerve me, and I to give you 5 1. for your Service, or Br. Cove-, 
you covenant to marry my Daughter, and I, in like Manner, to give —_- 
ou 201. as a Marriage Portion, if you ſerve me not, or marry not my 
aughter, I may plead the ſame in Bar ; otherwiſe it the Covenant on 
either Part had been expreſsly, and not depending upon the other's Act. 

Heath's Max. 45, 46. cites 15 H. 7. 10. | 

8. Circuity of Actions is where there is an Equality to be recovered in 
both Actions. Mo. 23. pl. 80. Paſch. 3 Eliz. Anon. | | 
9. If A. enters into an Obligation to B. and B. covenants not to put the Cro. E. 252, 
Bond in Suit before Mich. and 5 brings Debt before Mich. A. cannot plead P! 7: 2 
this in Bar, but muſt bring Action of Covenant; but if the Covenant 8 . 
had not been to ſue at all, ir is reaſonable in ſuch Caſe, to avoid Circuity ingly as to 
of Action, to allow its being pleaded in Bar of the Action, but not in the principal 
the other Caſe. And. 307. pl. 316. Trin. 36 Eliz. Dowſe v. Jeffties. Point, that 


it is not to 


the Covenant had been not to ſue at all, there, peradventure, it might enure as a Releaſe, and to be 
pleaded in Bar; but not here ; for it never was the Intent of the Partics to make ita Releaſe it; and it 
was adjudged for the Plaintiff, 0 


1d. Debt on a Bond of 2007. The Defendant pleaded, that after the 

Bond made the Plaintiff covenanted by Indenture ſhewn in Court, that 

if the Defendant ſhould at ſuch a Day pay 100 l. the Bond ſhould be 
void, and alleged, that he paid the Money at the Day; and upon De- 

murxer all the Court held, that he may well plead it in Bat, without 

being * his Writ of Covenant by Circuity of Action. Cro. E. 

623. pl. 16. Mich. 40 & 41 Eliz. B. R. Hodges v. Smith. 53, | 

11. In Debt for Rent on Leaſe tor Years ; the Defendant pleaded in But not 
Bar, that the Leſſor did covenant that the Leſſee might deduct ſo much where the 
for Charges, and upon Demurrer this was adjudged a good Plea, it be- ;; n 
ing a Thing executory, and the Covenant in the ſame Deed, and the Deed; for 


venant. Lev. 152. Mich. 16 Car. 2. B. R. Johnſon v. Catre. | has not 


| | taken away 
the Effect of the former; and a later Covenant cannot be pleaded in Bar of a former; but the Defen- 
dant mult bring bis Action upon the laſt Indenture if he would help himſelf; and Judgment according- 
ly, per tot. Cur. 2 Vent. 21), 218. Mich. 2 W. & M. in C. B. Camden v. Draper. ; 


2. If A. and B. are jointly and ſeverally bound to H. and H. cove- 
nants with A. that he will not ſue A. this is not a Defeaſance, for till 
there is a Remedy on Bond againſt B. Orherwiſe it A. only had been 
bound, for then ſuch Covenant el him from any * for 
n 6 Su 8 : | : I | ver, 
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be pleaded in Bar, but the Party is put to his Writ of Covenant if he be ſued before the Time; but if 


Patty thall not be put to Circuity of Action, and to bring Action of Co- the laſt Deed 


— A eb——é— 
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ever, to avoid Circuity of Action; Per Cur. 2 Salk. 515. pl. 3. Paſch, 
13 W. 3. B. R. in Caſe of Lacy v. Kinaſton. | 
13. Infinitum in Fure Reprobatur. See Maxims. - 


For more of Cireuity of Actions in General, ſee Bar, and other 
Proper Titles. 


(A) Circumvention. 


nn dto 2 * e 
22 


— — 
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T. Bill to be relieved againſt a Bill of Sale. The Caſe was; A. be- 
ing in Priſon, B. his Landlord came to him, and pretending 
Friendthip, and to procure his Enlargement, perſuaded A. to make over 
his Stock &c. to him, and he would pay A.'s Debts, and return the 
Overplus. A. made a Bill of Sale, and B. poſſeſs d himielf of the Goods, 
and more than was contained in the Bill of Sale, but paid no Debts, nor 
got him our of Priſon as he had promiſed. The Court being ſatisfied the 
ill of Sale was made on a Truſt, decreed an Account. Fin. Rep. 175. 

Mich. 26 Car. 2. Jones v. Prior. 
2. Aſſumpſit, that in Conſideration of half a Crown by the Plaintiff 
in Hand paid to the Defendant, he promiſed to pay 2 Grains of Rye 
upon Monday the 2gth of March in ſuch a Year, 4 Grains the next Mon- 
day after, and ſo on by progreſſional Arithmetick every Monday for a 
"Year, and Non Afſumpiit pleaded. Per Cur. upon Motion, ler them 
go to Trial; and tho' this would amount to a vaſt Quantity, yet the 
ury will conſider of the Folly of the Defendant, and give but reaſon- 
able Damages againſt him. 6 Mod, 305. Mich. 3 Ann. B. X. Thorn- 
borough v. Whiracre. . | 
In this Caſe 3. Francis Broderick being ſeiſed of a conſiderable Eſtate in Fee, 
IS | made his Will, and deviſed it ro Thomas Broderick the Defendant, 
the Defen. Francis himſelf executed the Will, but it was not atteſted in his Preſence by 
dant do ac« 4 Witneſſes. Francis died, and the Defendant Thomas finding that the 
count for Will was void, for 100 Guineas paid by him to the Plaintiff Geo. Bro- 
the ur derick, who was Francis's Heir at Law, procured from the Plaintiff 4 
of the Free. Releaſe, which recited that Francis, by bis laſt Will _ executed, had de- 
hold Leaſes viſed his Eſtate to the Defendant Thomas; and the Deſendant Thomas 
ro the Plain- thinking himſelf not ſafe with the Releaſe only, for 30 Guineas more 
— prevailed with the Plaintiff to convey the Lands by Leaſe and Releaſe to 
to have all One Day, who was Zru/tee for the Defendant Thomas, to whom Day at- 
juſt Allow- terwards conveyed.. Afterwards the Defendant Thomas, upon a valua- 
ances for ble Conſideration, conveyed Part to one Parker, who had not any other 
X Notice of the Invalidity of the Will, fave that he heard ic mentioned 
fe him, in common Diſcourſe, The Plaintiff brought his Bill againſt the ſaid 
and t T. Broderick, Day and Parker, to have the Releaſe, Leaſe, and Releaſe 
Plaintitf to delivered up as n obtained; and it not appearing that the 
re Plaintiff, at the Time of his making the Releaſe &c. knew that the 
ee e Will was bad, the Ld. C. Hgreourt decreed. that they ſhould be deli- 


he De- 
fon 1 vy to the F — 
ve, it was dec 


fendant witch vered up; and it not appearing that Parker was 
_— 7 tho' he had heard of the Invalidity of the Will as 4 
s to 2 3 "8 1 that 


* 


— — 


Citation out of the Dioceſs. 635 
that he, upon receiving his Purchaſe- Money with Intereſt, ſhould con- Purchaſor 
vey to the Plaintiff, and ſhould account for the Rents and Profits which -_ F . 
he had received, and be allow'd what he had laid out in Repairs or . Frs. 


otherwiſe, MS, Rep. Mich. 12 Ann. Canc. Broderick v. Broderick hold Lands, 


& al. | he ſhall re- 
IP : convey to 
the Plaintiff, upon Payment of the Purchaſe-Money with Intereſt at 5 1. per Cent. becauſe he had No- 


rice of the Invalidity of the Deviſe by common Report, tho' not actual Notice from the Plaintiff or 
Defendant; and tho” he was not a fraudulent Purchaſor, yet he was a raſh one, and ought to have in- 
quired into the Validity of the Will, or got the Heir at Law to join in the Conveyance to him; Pet 
Harcourt C. Ex Rclatione alterius. | 


4. Dr. Dent being Parſon of the Pariſh of C. in Eſſex, and Sir 
Buck having Lands in that Pariſh, told Dr. Dent that there was a Modus 
of 40 5. per Ann. paid Time out of Mind for his Lands in the Pariſh; and 
ro ſatisty and convince the Doctor of it, he ſhew'd a Copy of a Record in 
B. R. Tempore Eliz. where a Prohibition was granted againſt the Parſon 
in a Suit for Tithes in Court-Chriſtian upon a Suggeſtion of this Mo- 
dus; whereupon Dr. Dent did agree with Sir ... Buck to take 40 8. per 
Ann. for the Tithes of Sir... Buck's Lands in that Pariſh ; but it appearing 
in the Cauſe that Sir... Buck did ſuppreſs Part of the Record, wherein af- 
terwards a Conſultation was granted, and thereby deceived Dr. Dent, and 
drew him 1nto this Agreement, for that Reaſon the Lords did make 
void the Agreement, being obtained by ſuppreſſing the Truth. MS. 
Rep. Mich. 12 Ann. in Canc. cited in Caſe of Broderick v. Broderick, 
as the Caſe of Dr. Dent v. Buck in Dom. Proc. 


N 
Az 


For more of Circumvention in General, ſee Covit, Fraud, Re- 
leafe (V. a) and other Proper Titles. 
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(A) By Statute of Hen. 8. 


0 Perſon all be cited before any Fudge Spiritual out Lewis and 


| ; | Rocheſter 
of the Dioceſs, or particular Furiſdiction where the 9 


1. 32 H. 8. cap. 
Perf 22 ha- or any S Jos. Canſe u 
Perſon cited ſhall be inhabiting, except for any Spiritual Off ence, or Canſe one ; 
br refed, by the Biſhop *. 5 22 aving Spiritual Furiſdiũ ion, or * Diets: 
. by any other Perſon within the FuriſditFion whereunto he ſball be cited; of London, 
S. z. And except it be upon Matter of Appeal, or for other lawful Canfe mere te : 
wherein any Party ſhall find himſelf grieved by the Ordinary Ec. 4 the Dio- n of 38 
ceſs Sc. after th Matter there firft commenced ; or in caſe the Biſhop Sc. groaving in 
will not convene the Party to be ſued before him; or in caſe the Biſhop Ec. be p. in the * 
Party to the Suit, or in caſe any Biſhop Sc. makes Requeſt to #be Archbiſhop jo | 
er ſuperior Ordinary to take the Matter before him, and that only where the Herd YL, 
. Law Civil or Canon dot h affirm Execution 4 ſuch Regueſſ to be lawful, upon (drt of 
Pain 7 Forfeiture, to the Perſon cited 75 ouble Damages and Coſts, to be re- Archos of the / 
covered againſt ſuch Ordinary Ec. by Attion of Debt, and upon Forfeiture cf Fr & 
ery, Perſon ſo cited 104. one Half to the King, and the ther Half to any one 1 
a will ſue for the ſume. * FO 3 , when the 


— 
* * 

4 
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Archbiſhep S. 4. Provided that it ſhall be lawful for e very Archbiſhop to cite any Per- 
has a peci= ſons inhabiting within his Province for Cauſes of Hereſy, if the Ordinary 
EY ©, immediate conſent, or do not his Duty. | 

Pariſhes; ”.'M 5. This Att ſhall not extend to the Prerogative of the Archbiſhop of Can- 
called a terbury, ¶ calling Perſons out of the Dioceſs for Provate of Teffaments. 


Deanry, en- FS. 6. No Archbiſhop c. ſhall demand any Money for the Seal of a Citation 
2 rem ehe n only 3 d. upon the Penalties before limited. 
uthority of 


ebe Biſhop f S. J. This hams not be prejudicial to the Archbiſhop of York, conceru- 


London, ing Probate of Teſtaments within his Province. 
whereof the | SE 2-4 | | 
Pariſh St Mary di Arcubus is the chief. Reſolved, that the Body of the Act is, that no Manner of 
Perſon ſhall be henceforth cited before any Ordinary &c. out of the Dioceſe or Peculiar Juriſdiction 
where the Perſon ſhall be dwelling ; and it he ſhali not be cited out of the Peculiar before any Ordi- 
nary, a fortiori, the Court of Arches, which fits in a Peculiar, ſhall not cite others out of another Di- 
oceſe ; and theſe Words (out of the Dioceſs) are to be meant out of the Dioceſs or j uriſdiction of the 
Ordinary where he dwells, but the exempt Peculiar of the Archbiſhop is out of the Juriſdiction of the 
Biſhop of London, As St. Martin's, and other Places in London; are not part of London, altho' the 
are within the Circumference of ir. It is to be obſerved, that the Preamble reciting the great Miſ.. 
chief, recites expreſsly, that the Subjects were called by compulſary Proceſs to appear in the Arches, 
Audience; and other heh Courts of the Archbiſhoprick of this Realm; ſo as the Intention of the ſaid 
Act was to reduce the Archbiſbop to bis proper Dioceſs, or Peculiar Furiſdittion, unleſs it were in 5 Caſes; 1ſt, 
For en. Offente or Cauſe commit ied or omitted, contrary to the Right and Duty, by the Biſhop &c. 
which Word (omitted) proves that there ought to be a Default in the Ordinary. 2dly, Except it be in 
caſe of Appeal, and other latful Cauſe wherein the Party ſball fnd himſelf grieved by the Ordinary, after the 
Matter or Cauſe there firſt begun; ergo, the ſame ought to he firſt begun before the Ordinary. zaly, In 
caſe that the Biſhop of the Dioceſs, or other immediate Judge or Ordinary, dare not or will not convene the 
Party to be ſued betore him, where the Ordinary is called the immediate Judge, as in Truth he is, and 
the Archbiſhop, unleſs it be in his own Dioceſs (theſe ſpecial Caſes excepted) mediate Judge, viz. 
by Appeal &c. ꝗthly, Or in caſe that the. Biſbop of the Dioceſs, or the Taige of the Ptace within 
whoſe Juriſdiction, or before whom the Suit by this Act ſhould be 2 and proſecuted, be Pa 
Arectiy or indirettly to the Matter of Cauſe of the ſame Suit, which Clauſe in expreſs Words is a full 
Expoſition of the Body of the Act, viz. That every Suit (other than thoſe which are expreſſed) ought 
to fo begun and proſecuted before the Biſhop of the Dioceſs, or other Judge of the ſame Place. 5th- 
ly, In caſe that any Biſhop, or any inferior Judge, having under him Juriſdiction &c. make Requeſt or 
nſtance to the Archbiſhop, Biſhop, or other inferior Ordinary or Judge, and that to be done in Caſes only 
<vbere the Law Civil of — detb affirm &c. by which it fully _ that the Act intends that every 
Ordinary and Eccleſiaſtical Judge ſhould have the Conuſance of Cauſes within their Juriſdiction, 
without any concurrent Authority or Suit by Way of Prevention; and by this the Subject has great 
Benefit, as well by ſaving of Travel and Charges to have Juſtice in his Place of Habitation, as to be 
Judged where he and the Matter is beſt known; as alſo that he ſhall have as many Appeals as his Ad- 
verſary in the higheſt Court at the firſt. Alſo there are 2 Proviſces which explain it alſo, viz. That 
it ſhall be lawful for every Archbiſhop to cite any Perſon inhabiring in any Biſhop's Dioceſs within 
his Province for Matter of Hereſy, (which were a vain Proviſo if the Act did not extend to the Arch- 
biſhop ; but by that ſpecial Proviſo for Hereſy, it appears that for all Cauſes not excepted it is prohi- 
bited by the Act.) Then the Words of the Proviſo go further, If the Biſhop or other Ordinary imme- 
diately hereunto conſent, or if the ſame Biſhop or other immediate Ordinary or Judge, do not his Duty is 
Puniſhment of the ſame ; which Words (immediately) and (immediate) expound the Intent of the Makers 
of the Act. 2dly, There is a Saving for the Archbiſhop, the calling any Perſon out of the Dioceſs 
where he ſhall be dwelling in the Probate of any Teftaments ; which Proviſo ſhould be alſo in vain, 
if the Archbiſhop, notwithſtanding that Act, ſhould have concurrent Authority with every Ordinary 
thro' his whole Province; wherefore it was concluded that the Archbiſhop out of his Dioceſs, unleſs 
in the Caſes excepted, is prohibited by the Act of 23 H. 8. to cite any Man our of any other Dioceſe, 
Reſolved 13 Rep. 4. 6. pl. 2. Mich. 6 Jac. C. B. Porter v. Rocheſter. —-S. C. cited Arg. 5 Mod. 451. 


Holt Ch. J. 2. If one in Norfolk comes within another Dioceſs, and commits Adul- 
took the Fery in the other Dioceſs during the Time of his Reſidence, he may be 
or ry — cited in the Dioceſs where he committed the Offence, rho* he dwell out 
Dr. Lane, of the Dioceſs; Per Coke, Warburton, & Winch J. Brownl. 45. 
that a Suf- | 8 wg 

fragan Court | 5 3 3 1 5 : 
may have a Juriſdiction when a Man of another Dioceſs is taken Flagranti Delicto; but Holt ſaid that 
where the Party goes into another Dioceſs, and is commorant there, and he comes. back caſually into 
the firſt Dipceſs, then the Citation cannot be good; for ſuppoſe a Man comes caſually into the Dioceſs 
of London and commits a Crime there, and then goes back to the Dioceis where he dwells, and then 


caſually comes to London again, I do not think he can be here cited; but if he had been cited before 
he left London, then that would be Flagranti Deli&o, ' Holt's Rep. 605. pl. 18. Trin. 5 Ann. in Caſe 


Ap 4, U 


of Wilmett v. Loyd. 
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3. It a Man inhabits in the Dioceſs of A. and has Cauſe to ſue for Tithes 8. C. cited 
in the Dioceſs of A. in which he inhabits, and alſo for Tithes in the Dioceſs Arg, 5 Mod. 
of B. he ought to ſue in the Dioceſs in which the Defendant did inha- #* 

bit, and not in the Dioceſs where the Tithes are payable, nor where the 


Plaintiff inhabirs. Agreed. 2 Brownl, 28. Trin. 9 Jac. C. B. in Caſe 
of Jones v. Boyer. 


4 The Exception in this Statute extends only to Probate of Wills ; ſaid S. C. cited 
by Warburton J. to have been agreed by all the Juſtices. Godb. 214. A. 3 
pl. 306. Mich. 11 Jac. C. B. in Hughes's Caſe. 110. 


Geo. 2. 


R. in the 
Caſe of Edg worth v. Smallridge, where the Caſe was, that a Prohibition was pray'd to a Suit for a 


Legacy in the Arches againſt the Executor, for that he was cited out of his Dioceſs, contrary to 23 
H. 8. Cap. 9. and ir appeared that the Teſtator having Bona Notabilia in ſeveral Dioceſes, his Will was 
proved in the Prerogative Court ot Canterbury. Dr. Andrews for the Defendant inſiſted, that the Ex- 
ception of the Probate of Wills draws after it, neceſſarily, an Exception of Suits ariſing upon ſuch 
ills proved; that the 24 H. S. is an Affirmance of the Canon Law. Now by the Canon 3 a Will 
cannot be proved in the Arches, nor can Legacies be ſued for in the Prerogative Court, which is a 
Point miſtaken by the Reporters, who ſay the Legacy muſt be ſued for where th&Will is proved. 
Both the Prerogative and the Arches are within the Archbiſhop's Juriſdiction; and if the Legatee is 
not ſuffered to ſue in the Arches, he can ſue no where; and Fazakerley, of the ſame Side, cited 1 
Vent. 233. and as a Caſe in Point; and the Court denied the Prohibition. 


1 


** 


— 


$5. It was held per Cur. that this Act did not extend to the High Com- 
miſſion Court; tor that was erected in 1 Eliz. and therefore it was not 
the Intent of the 23 to provide for a Court which was not then in Efle. 
Roll Rep. 174. pl. 10. Paſch. 13 Jac. B. R. Ballinger v. Salter. * 
11. Note, a Prohibition was awarded upon the 23 H. 8. becauſe the 
Party was ſued out of the Dioceſs; and now a Conſultation was pra y'd, 
becauſe the Interior Court had remitted that Cauſe to the Arches, and 
their Juriſdiction alſo, yet a Conſultation was denied; for ir ought to be 
pleaded upon the Prohibition. Noy 89. Trin. 2 Car. B. R. Anon. 
12. Upon View of the Statute, it appears clearly that it extends as 
well to Suits out of the peculiar Furiſdiction, as to Suits out of the Dio- 
ceſs. Cro. C. 162. pl. 3. Mich. 5 Car. B. R. Kadwalladar v. Brian. 
13. Prohibition was granted to the Biſhop of Sarum, tor citing one 
out of his Dioceſs, to appear at his Court at Sarum, whereas the Part 
was living in London. But it being a Suit for Tit hes of Lands in the 
Dioceſs of Sarum, the Court, upon Notice thereof, granted a Conſulta- 
tion, becauſe the Land lying in the Dioceſs of Sarum, the Suit cannot“ 
be elſe where, let the Detendanr live where he will, and fo this Caſe is 
not within the Statute ; and a Conſultation was granted. Lev, 96. 
Paſch. 15 Car. 2. C. B. Weſtcote v. Harding. | 
14. The Court held that if a Man is cited within the Dioceſe, though he 
bs na an Inhabitant there, but comes thither to Trade only, or otherwiſe, 
kuch Citation is not within the Statute; and if it were otherwiſe, there 
might be Offences committed againſt the Eccleſiaſtical Law, which 
would not be puniſhed at all; for Men would offend in one County and 
then remove to another, and ſo eſcape with Impunity. Hardr. 421. pl. 
8. Trin. 17 Car. 2. in the Exchequer. Dr. Blackmore's Caſe. 
15. He that would have Advantage of the Statute for citing out of Sce pl. 17. 
the Dioceſs muſt come before Sentence. Vent. 61. Hill. 21 & 22 Car. 2. 
B. R. Anon. 8 ; 
16. A Prohibition was prayd to the Eccleſiaſtical Court, for that they 8 p. by Holt 
cited one out of a Dioceſs to anſwer a Suit for a Legacy, but it was de- Ch. J. Holt's 
nied, becauſe it was in the Court where the Probate of the Will was; for Rer. $93: 


tho it was before Commiſſioners appointed for Probate of Wills in the pl. ps AN 24 
late 'Times, yer now all their Proceedings in ſuch Caſes are tranſmitted Cafe of Wil- 


into the Prerogative Court, and theretore Suirs for Legacies contained met v. Loid. 
in ſuch Wills, ought to be in the Archbiſhop's Court; tor there the Exe- ö 
2 6X 5 | _ 
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cutor muſt give Atconnt 4nd be diſcharged Kc. vent. 233. 1 1. Hil 
& 25 Car, 2. B. R. Anon. n | 33-P ul. 24 
By Pleadirg 14. Prohibition does not le after Plea pleaded for citing out of the 


he hal ae De Cue 70g. Paſeh. 1 W. & N. in B. R. cites the Caſe of Va- 
the Court ts 3 
— the Statute 23 H. g. takes not away the juriſdiction of all Matters ariſing out of the Diocefs, but 


only gives him, that lives out of it, a new Privilege of Pleading to the Juriſdiction, which if he neglects 
he ſhall nor have Prohibition after a Sentence. Carth. 33. cites the Caſe of Vanacre v. Spleen. 
3 Keb. 962. pl. 78. Mich. 24 Car. 2. B. R. Vanacre v. Spleen, is that a Prohibition Iies as well after 


Sentence as before ; ard whether an Appeal be depending or not; but nothing appears as to Citation. 
8. C. cited by Dolben J as adjudged in Ld. Hales's Time; in which he was of Counſel ; and 


that it be ing moved after wards, Ld. Ch. J. North allowed the ſaid Caſe to be good Law. Holt Ch. J 
ſaid; it was reaſonable that it ſhould be good Law, but he doubred of it. Comb. 105, 109 in S. C. 


18. A Libel was for Words, and a Prohibition was moved for, becauſe 
the Words mentioned in the Libel were ct ſpoken within the Dicceſs &c. 
Bur per Cur. the Juriſdiction is not local as to the Cauſe of Action, bur 
as to the Reſidency of the Perſon; and it the Perſon lives within the 
Dioceſs, it is not material where the Words were ſpoke. Comb. 105. 


106.!Paſch. 1 W. & M. in B. R. Anon. 


S. C. cited 19. W. lived in the Dicceſs of Litchfield and Coventry, but occupied Lands 
Arg 5 Mod. in the Parith of D. in the Dioceſs of Peterborough, and was there tax:3 in 


452 R his Land as an Inhabitant towards a Rate for new cating of the 
8 Bells ; Jo becauſe he refuſed to pay, was cited — the Es 9 the 
Caſe, S. C. Biſhop of Pcterborough, and libelled againſt tor this Matter. Per Cur. 
Paſch 4 Jac. this is not a citing out of the Diocefs within the Statute 23 H. 8. cap. 9. 
2 B. R. but for he is an Inhabitant where he occupies the Land, as well as where he 


held e con- perfonally reſides. 1 Salk. 164. pl. 1. Trin. 1 W. & M. in B. R. 


tra. 


Comb. 132. Woodward v. Makepeace. 


Trin. IW. 
& M. Woodward v. Mackpeth, S. C. and a Conſultation was awarded; and Holt Ch. J. compared it 


to the Statute of Winton, where he ſhall bean Inhabitant within the Hundred, that occupies Land 


* 


within the Hundred. 


Carth. 456. 20. A. lived in N. within the Province of York, and ſubtrafed Tythes 
S. Gant We there, and then removed to M. within the Province of Canterbury; after he 
the Suit to. Happened to go to Jork and was there ſued in the Arch-biſhop's Court tor 
cal, and a *the Subſtraction, and had a Prohibition on the 23 H. 8. 9. But after 
Prohibition Debate a Conſultation was awarded ; becauſe the Sub/raFion of the Tithes 
was _—_ is local and mult be ſued before the Ordinary of the Place where the 
2 Wrong was done, otherwiſe in. Cafes tranſitory, Ubi Forum ſequitur Re- 

ys the Li- um. And as it was argued by the Counſel, this is not citing out of the 
bel againſt Dijoceſs within the Statute, uſe the Dioceſs where he hives has not 


him in the à Juriſdiction; and if he might not be cited in this Caſe, the Thing would 


Spiritual be remedileſs and diſpuniſhable. 2 Salk. 549. Mich. 11W. 3. B. R. Machin 
York, was V. Malton. | 


Years 
* his Removal from the Dioceſs of Tork; the Caſe was argued for a Prohibition, but the Court 


put off giving their Opinions to the next Term. ——12 Mod. 252. S. C. ſays that A. lived all his Life 
at Lincoln, and at the End of 57 Years after the Subſtraction, he being at York as an Evidence wis 
ſerved with a Citation. A Prohibition was granted becauſe the Caſe was doubtful that it might be 
ſettled. But afterwards in Hill. Term upon Deliberationg a Conſultation was awarded, per tot Cur, — 
Ibid.. the Reporter adds a Nota, viz. See the Words of 32 H. 8. cap. J. That the Party ſonll be ſued be- 
fore the Ordinary of the Place where the Subſtration was. [I do not obſerve this Point taken Notice of in 
the Abridgments, either of Wing. or Cay; but the Words of the ſaid Stature are according to the ſaid 
Note, viz. that the Party wrong d or grieved, ſhall and may convene the Perſon or Perſons ſo offending before the 
Ordinary, bis Commiſſary or othar competent Miniſter or Ian Judge of the Place where ſuch wwrong ſball be done 
according to the Eccleſia . Law, and in every ſuch Caſe or Matter of Suit, the ſame Ordinary Ec. having the 
Parties or their lawful Procurators before them, ſhall and ma yby Virtue of this Act, proceed to the Examination, 
Hearing and Determination of every ſuch Cauſe or Matter, ordinarily or ſummarily, according o the Courſe 
and Proceſs of the ſaid Eccleftaſtical Laus; and thereupon may give Sentence accordingly.] Salk. 90. 
1. pl. 2. S. C. and fays this C ſe was ruled to ftand upon a fingle Reaſon ; for whatever the Law might 

| be in other Inſtances, yet in the Caſe of Tithes, the Statute 32 H. 8. expreſsly enacts, that the Party 


ſubſtracting 
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Clerk of the Market. 629 
ſubſtracting them ſhall appear before the Ordinary of the Dioceſs where they were ſubſtracted ; and 
therefore a Conſultation was granted in this Caſe, 2 Lutw. 1057. S. C. but S. P. does not appear. 


—— — 


21. F. Jibelled againſt G. in the Spiritual Court for Cohabitaion, claim- 
ing a Marriage with her, and Prohibition moved for, upon Sugge/t:on that 
the Citation was to anſwer out of the Dioceſs, it being to Eccleſiaſtical 
Court of Peculiar of Weſtminſter, whereas ſhe /ived in Cheſter; but it ap- 
pearing by Aſidavit, that ſbe dævelled for a confiderable Time in London Dio- 
ceſs, and even o the very Day of the Citation, which was ſerved upon 
her juſt as ſhe was going away; the Court would not grant a Prohtbi- 


tion. 12 Mod. 610. Hill. 13 W. 3. Fenwick v. Lady Groſvenor. 
22. Libel againit the Defendant in the Spiritual Court at Morceſter, for Ibid pl. 18. 
gating his. Brother's Wife with Child, and he prays a Prohibition, becauſe te 8 © was 


: 3 d b 
e went to live at York a Year before he was cited, though it was after the Civilians 


Woman was ſaid to be with Child, and that he has a Dwelling in York- Powell J. 
ſhire, bat coming to Worceſter to chooſe Parliament Men he was ſerved with ſaid, ſuppoſe 
a Libel. Holt Ch. J. faid if you Appeal for Want of Furiſclickion, you M. had only 


may ſtill have a Prohibition for that, becauſe you conteſt the ſame ; — 0b Ol 


but if you Appeal upon the Merits or propter Gravamen, though you inſiſt when this 
on the Juriſdittion of the Court by Proteſtation, yet this ſhall be taken Crime was 
for an Admiſſion of the juriſdiction; Adjornatur. Holt's Rep. 603. . 
pL 17. Trin. 5 Ann. Wilmett v. Loid. nd then 


fore the 
| | Crime was 
found out he went to live in York; this perhaps ſhall not ouſt the Court of W. out of the Juriſdiftion 
which was well begun there. Holt Ch. J. contra, becauſe a Citation is in Nature of a Proceſs, which 
in its Nature cannot be of Force in another Dioceſe. But that Point was no more infiſted upon, being 
out of the Caſe. Holt Ch. J. Powis and Golud ſaid this Caſe was too nice to be determined on a Motion, 
therefore let a Prohibition go, and let W. declare forthwith. I am not giving any Opinion ſaid Holt 
Ch. J. but I think if the Citation be wrong, though that W. did plead informally to the Juriſdiction, 
and alſo appealed, yet all the Proceedings below muſt fall to the Ground, 
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For more of Citation in General, ſee  Projivition, and other 
Proper Titles, | 
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(A) Clerk of the Market. His Power. 


1. Hether a Clerk of the Marker can break Pots not being Meaſure © 
Attorney-Genetal ſaid that he could not, but muſt Order 
them according to the Form of the Statute. Savil. 57. pl. 122. Paſch. ö 
25 Eliz. Anon. | 
2. At the Motion of Coke Attorney of the Queen, all the Juſtices of 
England aſſembled at Serjeant's Inn, upon Extortions committed by the | 
Clerks of the Markets, becauſe they had taken 1d. Fee for the View of Veſ= k 
ſels, though they found not any defetF in them, and ſealed them nor, and if | 
they did Seal them they took 2d; And all the Juſtices agreed that this 
3 | | Was 


Clerk of a Pariſh. 


| was grand Exrtortion, and that xo Preſcription can ferve for taking a Fee 
for the View only, unleſs they found Default or ſealed them. Mo. 523. 
pl. 690. Mich. 39 & 40 Eliz. Anon. | | 

3. Clerk of the Market has to do with with nothing but Vidtuals. 
Her. 145. Trin. 5 Car. C. B. Cambridge Univerſity's Cafe. 

4. In Treſpaſs Defendant juſtified as Clerk of the Market within &c. 
for a Difireſs of 3 s. 4 d. for not uſing Meaſures marked according to the 
Standard of the Exchequer. On Demurrer it was urged for the Defendant, 
that this was an Authority given by the 14 E. 3. cap. 12. S. 2. and held 
per Holt Ch. J. that the Clerk of the Market could not have Power to 
eſtreat Fines and Amerciaments otherwiſe than as a Franchiſe, and it is 
more reaſonable the Clerk ſhould bring the Standard with him, than 
that the People ſhould follow him, or attend at a Place out of the Mar- 
ker. 1 Salk. 327. Trin. 8 Ann. B. R. Burdett's Caſe. 


For more of Clerk of the Market in General, See Market (A. 2) 
and other Proper Titles. 


* 


— 
— 1 a * * 2 * 8 . Fel — " WIT ” _ nw af 2 _ 43. * 4 48 


f. 26. 81G I. HE Clerk of a Pariſh preſcribed, that he and his Predeceſſors 


Ras had uſed to have 5 5s. per Ann. of the Parſon for the Tithes of a 
moved, that certain Place within the Pariſh, bur a Conſultation was awarded, becauſe 


it was a good à Clerk dative and removable cannot preſcribe. Mo. 908. pl. 1274. 29 


Preſcription : 
becauſe the & 30 Eliz. Savell v. Wood. 


Parſonage was a Parſonage improprjate, and by Intendment it commenced by the Act of the Parſon, 
viz, that he made a Compoſition that the Tithe of that Land ſhould be paid to the Clerk in Diſcharge 
of himſelf, and that he had uſed Time out of Mind &c. to pay to the Clerk 5s. in Diſcharge of all 
Tithes &c. and the Court ſaid, if this ſpecial Matter be ſhewn in the Surmiſe perhaps ir might be good, 
by reaſon of the Continuance, and that by this the Parſon is diſcharged from finding the Clerk, with 
which, perhaps, he ſhall be charged, and ſo is as a Payment of Tithes to the Parſon himſelf ; but ſuch 
Matter is not ſhewn, and by common Intendment Tithes are not to be paid to the Pariſh Clerk, and he 
is no Party in whom a Preſcription can be alleged, and thergypon they awarded a Conſultation, —— 
Le. 94 pl. 122. S. C. accordingly. , 


Godb. 163, 2. It was held, that a Pariſh Clerk is a mere Layman, and ought to 
|. 228. be deprived by them that put bim in, and no others; and if the Eccleſi- 


wen aſtical Court meddle with Deprivation of the Pariſh Clerk, they incur a 


ict v. Premunire, and the Canon, which wills chat the Parſon ſhall have Electi- 
Plomer, & p. on of the Pariſh Clerk, is merely void to take away the Cuſtom that 
WET 94 any had to elect him. 2 Brownl. 38. Paſch. 8 Jac. C. B. Gaudy v. 
$,P. by Newman. | | Son Pr thy A 9995 
Clench. — 13 J 47 ba #, al fs: XP 2 
Rep 70. E 34 Anon. S. C. and tho where a Clerk is choſen by Caſtom by the Pariſhioners, he is not 
deprivable by the 3 Occaſion the Pariſhioners might diſplace him, cites 3 E. 3. Annuity 
70 ——And Ibid. ſays, tho the Execution of the Office concerns Divine Service, yet the O.hce is 
merely Temporal, . . X 


3. Re · 
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Clerk of the Peace. ; 541 


| . Reſolved, that if the Pariſh Clerk # miſdemean himſelf i in his Office, 
or in the Church, he may be ſentenced tor it in the Eccletiaſtical Court 
to Excommunication, but not to Deprivation. 2 Brownl, 38. Paſch. 8 
Jac. C. B. Gaudy v. Newman. 

4. Pariſh Clerk may ſus in Court Chriſtian for his Fees, which are call- 
ed Largitiones Charitative. Arg. cites the Regiſter, fol. 52. for he is Quo- 
dam Modo an Officer Spiritual, cites 21 E. 4. 47, 2 Roll Rep. 71. 

Hill. 18 Jac. B. R. in Biſhop's Caſe. 

8. In Caſe the Plaintiff declared, Quod cum extitiſſet Clerk of ſuch a 
Pariſh ; the Defendant diſturbed him in the Exerciſe of his Office, and 
bindred him to it in the Clerk's Seat, per quod he loft the Profits of his Of- 
fee. It was objected, that this was rather a Service or Employment 
than an Office; that if it be an Office, it is Eccleſiaſtical, for of com- 
mon Right the Parſon appoints the Clerk, and the Court will not in- 
tend a Cuſtom; and nk s a Clerk comes in by the Election of the Pa- 
riſhioners, according to Cuſtom, he has not a Temporal Right, and rhe 
Court will zot grant a Mandamus tor a Clerk, without an Affidavit that 
he is appointed by the Pariſh. 2dly, It does not appear that any Fees ap- 
pertain unto his Office, and no Action lies at Common Law for Diſturb- 
ance in the Enjoyment of a Seat in the Church without a Temporal 
Right, and ſo it is here; Adjornatur. 2 Salk. 468. pl. J. Trin. 4 Ann. 
B. R. Leev. Drake. 

6. Pariſh Clerk nominated by the Parſon is, by Common Law, an After the 
Offer, and in for Life, without Deed. 2 Salk. 536. pl. 27. Hill. 10 Parten has 


B. R. Pariſh of 7. v. Mil wick. * Pavel 1 is 


then the 
Clerk of the Pariſh, and not the Parſon's Clerk only, and therefore he cannot turn him out at Pleaſure; 
Per Holt Ch. J. 11 Mad. 261 pl. 17. Mich. 8 Ann. B. R. the Queen v. Dr. Wall. 


For more of Clerk of the Pariſh in General, See Prohibition, 
and other Proper Titles, 
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00 His Office. And appointed, * diſcharged bY 


whom „and for what. 


E 


1. 3 H. 8. cap. L VER 7 Cuftos Rotulorum ſhall appoint the Clerk 
I. . 3. the Peace, and grant the Office to ſuch able Perſon 

inftrufted in the Laws as ſhall be able to exerciſe the ſame, to — 75 

during the Time that the Cuſtos Rotulorum ſhall. exerciſe the Offi os 

ot ulorum, ſo that the ſaid Clerk demean fora If in the 22 10 and it 

all be lap to ſuch Grantee 9 4 the ſaid Cherkſhip to occupy the Office 

himſelf, andy his Deputy inſtructed in the 9 ſo that the * be iz f „ 

_ mitted by the * Notulorum. = 


6 W ” The 


| 342 Clerk of the Peace. 
* 2. The Clerk of the Peace is amerciable by the Court of King's Bench 
for groſs Faiilts in IndifF ments drawn up by him, and removed thither, and 
it bath often been ſo done (21 Car. 1. B. R.) tor fuch Faults ſhall be in- 


tended to be Faults committed out of Negligence, and not out ot Igno- 
rance. L. P. R. 7. 


3. 1M Stat. r. cap. 21. S. 5. The Cuftos Rotulorum, or other 
Perſon to whom it ſhall belong to appoint the Clerk of the Peace, (hall, where 
the Office of Clerk of the Peace ſhall be void, nominate a ſufficient Perſon re- 
ing in the County or Plate, to exerciſe the ſame, by himſelf, or his ſuffici. 
ent Deputy, 701 lung Time as ſuch Clerk of tbe Peace ſball well demean 
himſelf in his Office. 

. 8. 6. If any Clerk of the Peace ſhall miſdemean himſelf in the Office 
ot a Complaint in Whiting of ſuch Miſdemeanor ſhall be exhibited to the 
Luarter en it ſhall be lawful for the Fuftices, upon Examination and 
Proof; to ſuſpend or diſcharge him from the Office, and the Cuſtos Rotulorum, 


or ot her Perſon to whom 8 belong, ſhall appoint another ſufficient Per- 

| ſon reſfdim in the County Sc. to be Clerk of the Peace, and in Caſe of Neg- 

lelt to matt ſich Appointment before the next Quarter Sefflons, it ſhall be 
W the Fuſtices to appoint one. 

Show. 232. F. The Clerk of the Peace muff make out all Proceſs, and when they 

_—_ W. are compleated mult deliver them to 1h Cuftos, but as long as they are in 

it w Proceſs they are to be with the Clerk, but for refuſing to deliver the 


aq.” Rolls to the Caftos, he was indifted and removed, and a Mandamus to 


that there reftore him was denied per 3 Juſtices againſt the Ch. J. 4 Mod. 31. 
were no Ar- paſch. 3 W. & M. in B. R. the King and Queen v. Leal. 4 31 


ticles or 
Complaint in Writing againſt him according to the Statute of 1 W. & M. and Holt Ch. J. declared, 


that the Juſtices cannot diſcharge a Clerk o the Peace for a Fault appearing in Court without Articles in 
Writing ; and afterwards, for want of a Writing, a peremptor Mandamus was gfinted.—12 Mod. 13.'S, 
C. it was argued, that the Statute 1 W. & M. veſts a Freehold in the Clerk, Quamdiu ſe bene geſſerit, 
and per Holt Ch. J. the Clerk of the op is « diſtin& Officer, and not a mere Servant, and a per- 
emptory Mandamus was granted. e draws up the Ifſpes upon Traverſes; Per Gregory J. Show. 
523- Trin. 5 W. & M. in Caſe of Harcourt v. Fox He muſt be truſted with the Rolls to male 
Entries upon, and draw Judgments, and is to record Pleas, and join Iſſues, and enter Judgments ; Per 
Holt Ch. J. Show. 3 50. ins. C. S. C. cited Ld, Raym. Rep. 161. 


4 Mod. 167. 6, In Indebitatus Aſſumpſit, and Non-Aſſumpſit pleaded, the Jury 
to 175. >. found the Stat. 27 H. 8. and 1 W. & M. and the ſeveral Clauſes in 
=_ ork of them about Clerk of the Peace; that the Earl of Clare was Cu/tos Ro- 
the Peace ZFulorum of Middleſex, and that he named the Plaintiff to be Clerk of the 
being in rhis Peace, to exerciſe the Office by him or his ſufficient Deputy, Ouam- 
7 by diu ſe benegeſſerit ; that the Plaintiff was capable of the Office, and duly ad. 
bi. aer for Mitted ; that the Earl of Clare was afterwards removed, and Earl of Bedford 
ſo long time made Cuſtos Rotulorum, who conſtituted, by Writing under Hand and 
as he ſhall Scal, the. Defendant, during the Time he was Cuſtos Rotulorum, Quam- 
_ u. diu the Defendant ſe bene geſſerit; and on ſolemn Argument Judgment 
thoſe Word? pro — 4 per tot. Cur. for that he had Eſtate for Life, and was not re- 
ſhall be con- nov. by the hew Cuſtos. 12 Mod, 4. Trin. 5 W. & M. Harcourt 
2 _ v. Fox. 55 | 
voura 


to anſwer the Intent of the Law-makers, whoſe Deſign was to have the Office well ſupplied by a 
Man able and well skilled in the Laws, which will be effected when the Officer hath an Eſtate for 


Life; and for theſe Reaſons Judgment was given in Trinity Term following for the Plaintiff, and after- 
Lire nd for che Bs EI EAN e © acjahged the the Balm And Hott Cb. 
Added, that it was the General Temper the then Parliament, to make Offices tore laſting (and ſaid 


hat our Places are ſo) and way \ +) 1 Evpoſitio e Optima.——— Show. 426. to $41. and 506. to 516. 
8. C. ar e Judges delivered for the 


C. arg el. — Ibid. 516. to 33 8. C. the Opinions of th 
N Parl Cates, 158. 8. C. 16 $2 Houle of Lords, ad judgment 


Cumb. 319. ». By the Statute 1 W. S M. the Cuſtos Rotulorum is o appoint a Clerk 
S. C and ad- of he Peace for ſo long Time only as he ſhall demean himſelf well, Owen 
1 rought a Mandamus to the Juitices to reſtore him to that Office. The 
kurn; for Return was, that the Earl of Winchelſea, who was Cuſtos Roculorum, 


Wu 


—— 


1— 


| Client and Attorney. 54.3 


did appoint O. to be Clerk of the Peace durante Beneplacito &c. that the the Statute 
laid Earl being dead, the Lord Sydney was made Cuſtos, who appoint- fies the 
ed S. to be Clerk of the Peace of Kent, purſuant to the laid Act. The _ 
| Queſtion was, whether a Grant ot this Office during Pleaſure, which is Power to 
only an Eſtate at Will, ſhall be ſo governed by the Statute as to make appoint the 
it an Eſtate for Life when once the Perſon is admitted to the Office. ſo Ferſon, Con- 
that let the Cuſtos make what Appointment he will, tho? not purſuant = KW 
to the Statute, it is rhe Statute, and not the Cuſtos, which gives an In- of bolding 
tereſt and Eſtate to the Nominee ? Adjudg'd, that no peremptory Man- the Office, 
damus ſhould go; tor, by the Act, the Cuſtos is to. nominate a Clerk 924 the 
to execute the Office ſo long as he ſhall demean himſelf well &c. and if ds ny ) 
he appoint him in any other Manner, he is no Clerk of the Peace, fo excludes the 
that Appointment during Pleaſure is not purſuant to the Act; for he has Power to 
not executed the Authority given him by the Act, and ſo the Defen- name in any 
dunt has no Title. 4 Mod. 293. Trin. 6 W. & M. in B. R. the King _ 
v. Owen. | therefore the 
during Pleaſure being leſs than his Authority, and not warranted by it, is void, 8. * 
reſolved accordingly in B. R. Paſch. 5 W. 3. after ſeveral Arguments. Ld. Raym. Rep. 160. t 


8. It always belonged to the Cuſtos Rotulorum to nominate the Clerk After the 
of the Peace, but rhe Clerk of the Peace was removeable whenever the Act of 1 Y. 
Cuftos was removed or chang'd, and, moreover, was removeable at the £7.76 2. 
Will of the Cuftos till 37 H. 8. x. which makes him to continue in Rotulorum 
quouſque the Cuſtos ſhall continue in, but now, by the late Act, he is to of the Coun- 


continue for Lite, and tho the Words are, Give and Grant to him, yet of Kent, 


it is only an Appointment, and conſequently may be without Deed. 25 open Sei- 
Salk. 467. Trin. 10 W. 3. B. R. Sanders v. Owen. held _ 
* County, at 


which Time J. S. was preſent in Court, ſaid, I do nominate the ſaid J. F. to be Clerk of the Peace according 
to the ſaid Att of Parliament; and this in C. B. was held good, though only by Parol, and in Error in 
B R. a Parol Appointment was held good, but the Ls romp was reverſed for the Inſufficiency end In- 
ſenſibiliry of the Words, but that Judgment was reverſed in the Houſe of Lords. Carth. 426. S. C. 
—12 Mod. 199 S. C. and the Reverſal reverſed accordingly. Ld. Raym. Rep. 158. to 167. S. C. 


and the Reverſal revers'd accordingly. 


9. He is no more than a Miniſterial Officer, and a Record made by 
him is not to be pleaded as a Record, and will not conclude the Judg- 
ment of B. R. Arg. 8 Mod. 43. Paſch. J Geo. 1. in Caſe of Colvin v. 


Fletcher. 
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Client and Attorney. 
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(A) Diſputes between them as to. Deeds &c. in the 


I. Trorney being to draw a Deed has bore brought to him, et lis 
A and amongſt them is one that Concerns himſelf and his TH * 
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544 Client and Attorney. 
* ot her cho the Deed concerned the Atturney s own Title, yet the Court forced han 


anner, or to deliver it up, and left him to take his proper Remedy at Law. 2 
on any other Sh. 165. pl. 156. Mich. 33 Car. 2. B. R. Tyack's Caſe. 


Account, p : | ; 
t. ie Party muſt reſort to his Action. 1 Salk. $4. pl, 3. Mich. 10 W. 3. B. R. Goring v. Biſhop. 


S. P. unles 2. Attorney having Money due to him from his Client, ſhall not be com- 
the Party pell'd to deliver up the Papers before he is paid his Fees &c. Comb. 
agrees to 43. Hill, 2 & 3 Jac. 2. B. R. Anon. 


pay his rea- 


ſonable Demands. 12 Mod. 554. Trin. 13 W. 3. Anon. 


8 Mod. 339. 3. An Attorney having Writings delivered to him to draw a Mort- 

fays the gage &c. may detain them till the Money is paid for his drawing them; 

euren, bur he cannot detain any Writings, which are delivered to him on a Spe. 

— compel cial Truſt, tor the Money due to him in that very Bulineſs; and if he 

a Counſel to does, an Attachment will go, and he will be ordered to pay Cots and 

celiver up Damages to the Party. 8 Mod. 306. Mich. 11 Geo. 1. Lawſon ». 
the Writings Dickenſon. 

2 4. Client delivered a Deed to his Attorney, in order to bring an Ac- 

tion of Covenant. The Attorney loft the Deed, as he pretended. On a 

Motion for an Attachment againit the Attorney tor not delivering the 

Deed, it was propoſed by Mr. Strange, the Attorney's Counſel, that the 

Plaintift ſhould bring a Bill of Diſcovery to make him ſet out whether 

there was not ſuch Deed, and what the Deed was; bur he agreed that it 

ought to be at the Attorney's Coſts, and moved that the Court would 

not grant an Attachment. Page J. ſaid he thought the Attorney him- 

ſelf ought ro procure a Diſcovery by Bill in Chancery, but that the 

Plaintiſf ſhould allow him to make Uſe of his Name tor that Purpoſe ; 

Accordingly the Court granted an Attachment, but to lie in the Officer's 

Hands till further Directions given. 2 Barnard. Rep. in B. R. Paſch. 


6 Geo. 2. Court v. Gilbert. 


(B) Other Matters in General, as to Client and 
Attorney. 


Mo. 366. pl. 1. E may expend Money as a” but not as Solicitor; per Popham, 
500. S. C. 1 Clench, and Gawdy. Cro. E. 459. pl. 4 Hill. 38 Eliz. B. R. 
adjudged. Rolls v. Germin. 

2. If the Client in any Suit furniſhes his Attorney with a Pa, which 
the Attorney finds to be falſe, ſo that he cannot plead it for ſake of his 
Conſcience, the Aztorney may plead in this Caſe Quod Nor oo veraciter 

| informatus, and in ſo doing he does his Duty. Jenk. 52. pl. 100. 

Tf an Attor- 3. If an Attorney confeſs the Action without Conſent and Will of his 
ney confeſs Cent, this thall bind the Client; but otherwiſe it is in Collateral Mat- 
Joc eds ters; per 2 Juſtices. 2 Roll Rep. 63. Hill. 16 Jac. B. R. 
bound by it. JP | 
Arg. Chan. Caſes 86, $4. Paſch. 19 Car. 2. 


4. An Attorney may take Fees, but he may not lay out or expend Mo- 
ney for his Client.; and if he does, Hobert doubted what Remedy he 


might have. Winch. 53, Mich. 20 Jac. C, B. Gage v. Johnſon, cites 


Sam. Leech's Caſe. 
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$. A Client brought Action ſur le Caſe againſt his Attorney for deliver- 
* ing to the Sheriff a Fi. Fa. againſt him in a Suit in which he was Attor- 
' ney for him, and procuring it to be executed. It was inſiſted after Ver- 
| die, that the Suit was determined by Judgment being given, and con- 
ſequently the Truſt repoſed in the Defendant. Ad judged the Truſt RI 
continued; for the Detendant might have ſhew'd Cauſe why there ſhould 
not be Execution; and his procuring the Writ to be executed, ſhews 
that he combined againſt his Client; and Judgment tor the Plaintiff, Niſi. 
Sty. 426. Mich. 1654. B. R. Lawrence v. Harriſon. 
5. It was ſaid and admitted that an Attorney's Aſſent to an Award 
ſhall «750 his Client. Ch. Caſes 87. Paſch. 19 Cat. 2. in Caſe of Colwell 
v. Child. 
J. Money recovered, paid to the Attorney on Record, is good Payment; 
for it is 8 Payment to the Client himſelf. 2 Show. 139. Mich. 32 Car. 2. 
. Orton. the 
8. Bill by Adminiſtrator fot Relief, aſter a Special Plene Adm. pleaded, 
and Verdict and Judgment, pretending that his Attorney without Di- 
rection pleaded that the Detendant (now the Plaintiff) had no Notice of 
the Original till the 12th of March, and had then tully adminiſtered. 
Iſſue was that The Defendant had Notice before the 12th, viz. on the 
- 6th of March; whereas he had in Truth fully adminiſter'd before th 
6th of March, and in Truth before the Original purchaſed ; ſo that 55 
the falſe Plea 7 the Attorney the Rig ht was never tried. The Maſter of 
the Rolls diſmiſs'd the Bill, and Ld. Somers affirmed the Diſmiſſion. 
2 Vern. 325. pl. 314. Mich. 1695. e v. Wilſon. 5 
9. In Aſſumpſit the Defendant pleaded Non-Aſſumpſit infra ſex An 
nos. The Plaintiff replied; and the Defendant not joining Iſſue in dug. 
Time, the Plaintiff's Attorney ſigned Judgment, but afterwards con- 
ſented to accept the Iſſue; but upon a Motion to compel him to accept 
the Hue, it was oppoſed, becauſe the Plea was a hard Plea, and the 
Client having Notice of this Advantage, ordered his Attorney to inſiſt 
upon it; and the Court ſaid they would not have held him to it, had 
he not conſented; but now they would, and the Client is bound by 
the Attorney's Conſent, and they could take no Notice of him. 1 Salk. 
85. Mich. 8 W. 3. B. R. Latouch v. Paſherant. | | 4 
10. An Attorney may undertake for his Client, but not releaſe his Cauſe 
o AFion ; per Holt Ch. J. 12 Mod. 384. Paſch. 12 W. 3. in Caſe of 
tanhope v. Pemberton. 3 | 
5 11. Action againſt an Attorney for Money received to Plaintiff's Je; 
the Attorney ſhewed to the Court that he had been employed as an Attorney 
for the Plaintiff, and had applied ſome of his Money towards paying for his 
Labour, and ſome to a Solicitor in the Cauſe z and moved to have his Bill 
raxed, and an Allowance of what ſhould then appear due to him. Per 
Cur. if the Plaintiff had applied by Mot ion to have us ' compel an Attor- 
ney by Virtue of our Power over him as our Officer, to pay the Money, | 
there, for as much as that is diſcretionary in us, we would not 
help the Plaintiff, unleſs he did the fair Thing on his Side; but here, 
+ When he demands no Fayour of us, we cannot deny him the Law, and 
let the Defendant take his legal Remedy againſt the Plaintiff 12 Mod. 
657. Hill. 13 W. 3. Craddock V. Glin. e r 
12. As an Attorney has a Privilege not to be examined as to the Se- 
crets of his Client's Cauſe, fo the Attorney's Privilege is the Client's Pri- 
vilege; and an Attorney, tho? he would, yet ſhall not be allow'd to di. 
cover his Client's Secrets; per Cur. 10 Mod. 41. Mich. 10 Ann. B M. 
in the Caſe of Ld. Say and Seal; —and cites it as ſo adjudged in Hol- 
beche's Caſe: . n 1 . N. Feen en nde 
13. But as to the Time of executing 4 Deed, which was of a Date long 
before the Execution, that is 27 $/Thing of ſuch a Nature as 1 5 
7 ; : 2 : C — 
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Collateral. 


called Is Back of his Client, 16 Mod. 41. Mich. 10 Ann. B. R 
The Ld. Say and Seal's Caſe. 


For more of Client and Attorney in General, See ä and 
other Proper Titles. 
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Collateral. 


(A) What ſhall be ſaid Collateral. And the Effect 
theteof. 


8 to Collateral Acts thete ſhall be 20 Relation at all. Reſolved. 
A 3 Rep. 36. Mieh. 33 & 34 Eliz. B. R. in Caſe of Butler v. 
er 


2. Fix e to be without Impeachment of Waſte is a Thing collateral. 
2 = ill. 43 Eliz. Per Coke in Cromwell's Caſe. 
wg: is a fene between a Thing Collateral execatory and exe- 
Bet Coke 5 3 As by Reverſal of an erroneous Judgment Collateral Acts exe- 


thinks Au- 

di cutory are batr'd, ſo on Reverſal of a Judgment Eſcape out of Execu- 

12 tion on 2 dgment i is gone; but if Judgment is had on the Eſcape 

cauſe cauſe the againſt the Sheriff or Gaoler, and Execution is executed, this latter 
2 gment remains in Force, notwithſtanding the Reverſal of the firſt 

ral Action 

Is 71 


t. Reſolved. 8 1 Paſch, 8 Jac. in Dr. Drury's 
2 the firſt Jud and the firſt Plaintiff is reſtored his firſt Action, hich he 
gment to 
—— Jill and #6 Rebary Ibid. 143. b. 144. 2 
A Covinant ũ 4 A Condition is Collateral without on the Eftate. Arg. 
Io more col K 31. Paſch. 13 Car. 2. B. N. in Caſe of Plunket v. Holmes 


— ; for s Condition  annex'd ro/the Bitte, but Covenants are foreign Arg. Show. 296. 
Mich. 3 W. & M. 


the — — 


1 2 2 —— Sa. — 9 
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) Collateral Pronfe, The Eſt thereof 


Br. Dee, 1. N Debt che Plain toutited r 1 e of bn 2007. and did 
kent cites nt pay it, by which tbe 8 came 40 the Plaintiff and pray d 
bin to ; bim Debtor for A.- to-give him till Michatlmas to pay it, 
and ſo became principal Debtor at London, and ſhewed thereof Tally: 
and becxuſe be had 950 8 ialty, de tobe noching by his Writ ; quod 
nota 3 for per Mombray, Dy this? Aſſumptieon the other is not chorough- 


Collateral. 3 
1y diſcharged, and by confequence this Defendant is not Debtor, but 
the other remains Debtor as before; and alſo ſee that it is only Nudum 
Padtum. And ſo ſee that a becoming Debtor, which is zſed in London 
by Cuftom, is not good at Common Law. Br. Dette, pl. 36. cites 44 E. 

; 81. Re 
- 2. 29 Car. 2. cap. 3. S. 4. No Action ſhall be brought, whereby to charge This Statute 
any Executor or Adminiſtrator upon any Special Promif; to anſwer Damages did { 3 4 
out of his own Eſtate; or whereby to charge the Defendant upon any Special SR 
Promiſe to anſwer for the Debt or Default of another, unleſs the Agreement made before 
whos which. ſuch Action ſhall be brought, or ſome Memorandum or Note the 24th of 
thereof, fall be in Writing, and ſigned by the Party to be charged therewith, j 2 


or ſome other Perſon by him authorized, 356 3 ""_ 
>; i rin. 30 
Car. 2. B. R. Gilmore v. Shuter. -2 Jo. 188. S. C. adjudg'd accordingly.— 2 Lev. 2 & 0. 


reſolved accordingly. 
S. C. held accordingly. | g | 
Aſſumpſit upon a Promiſſory Note, whereby the Defendant promiſed to pay ſo much upon Account of 
bis Mur har, and it be ing objected that there was no Conſideration to ir, Holt ſaid, that to promiſe to pay 
o J. S is good, but to promiſe to pay to J. S. upon Account of J. N. is not good, for that is not with- 
Int e Words or Meaning of the Act; the Confideration implied tn the Ack is, that when the Party 
romiſes upon his own Account, it muſt be preſumed he is inbebted, or elſe he would not promiſe to 
pay it; aliter where the Promiſe is to pay upon Account of a third Perſon. In this Caſe Holt directed 
a Verdict far the Plaintiff, but under conrroul, and ordered the Poſtea to be ſtaid. 11 Mod. 226. Paſch. 
8 Ann. at Guildhall, Garnet v. Clerke. | | 
Clearly the Words (Default of another) in the Statute, is the Default of another in performing his Con- 
tract, and it the whole Credit be not entirely given to the Undertaker, ſo as no Remedy lies againſt the Par- 
5 the Contract, but that the Undertaker comes in Aid of the Credit given by the Contract to 
1 — the Undertaking will be within the Statute; Per Cur. 6 Mod. 249. Mich. 3 Ann. B. R. 
Bourkamire v. Darnell. And they alſo agreed a Caſe put by Darnell, that here the Plaintiff has 
un Attion againſt the Party for cubom the Undertaking is, there no Action will lie againſt the Undertaker, 
without the Promiſe be in Writing; ſecus where no Action does lie againſt the Party, for then the | J 
whole Credit is entirely upon Account of the Undertaker, and the other looked upon as his Servant, = 
and the Sale and Contract is, in udgment of Law, to the Undertaker, tho the Delivery be to the Li 


2 Mod. 310. S. C. adjudg'd accordingly. Freem. Rep. 466. pl. 637. 


-:- 


other Party as his Servant. Ibid. 


3. An Indebitatus Aſſumpſit, or a Special Aſſumpfit, tho' it be on a 
Special Promiſe to pay auother Man's Debt, and tho? it be collateral, and 
within the Statute of Frauds and Perjuries, yet the act alleging a Note in 
. Writing in the Declaration is not Error to reverfe a Judgment; for the 
Court will intend that a Note was given in Evidence; yet many, ſince 
that Act, do declare that Afumpſit ſuper ſe, preut per Notam & c. but *cis 
hot neceilary ; and judgment affirmed. 2 Show. 88. pl. 81. Hill. 31 
& 32 Car. 2. B. R. Calcot v. Hatton. 

. If I build a Houſe for 7 S. at the Requeſt of F. NM. and J. N. pro- 

miſes to pay me, Debt will lie; tis true it will not raiſe a Promiſe, hut 
an expreſs Promiſe will well ground an Action. 2 Show. 421. Hill. 36 
& 3 Car. 2. B. R. in Caſe of Ambrofe v. Rowe. 

5. In Aſſumpſit tor the Debt of a Stranger, it was aſſigned for Error 
that it did not appear to be by Mriting, and conſequently by the Statute 
of Frauds and Perjuries it does nor bind the Defendant; but per Cur. 
this is never done in Pleading, but oaght to be proved on the Trial. Comb: 
463. Mich. 1 W. & M. in B. R. Lee v. Bathpogle. 73 
6. A. broughe an Action againſt B. C. and N. B. promiſed. that in Comb. 364. 
Conſideration A wauld not proſecute the Action, be would pay bim 10 1. 5 © ord- 
god che Quetion was, Whether this was 4 void Promiſe by the Stature, 
being nor in Wrizing? Nut per Cur. this cannot be ſaid to be a Promiſe 

r goother Perſon, but fot his own Debt, and thereſore not within this 0 
atnte. 3 Mod. 20g. Paſch. & W. 3. Stephens y. Squire. | 

. Aſſumpſit in Conſideration that the Plaintiff would accept C. to be; Salk. 14, 
bis Deptor tor go J. dye from A. to B. The Plaintiff is vice & deco A. 15, > C. 


that C. would pay. B. averrid that he did accept C. to be his Debror a affe | 
alter a Verdict, without expreſs A verment that accordi: Cy. 


Ke.  Adjudged g 


en Pj 


| 
k 


— 


5486 Collateral. 


—12 Mod. A, was diſcharged; and Judgment affi rmed by 4 Judges againſt 3, and 
133.5.C. they conſtrued it to be a mutual Promiſe. 1 Salk. 29. pl. 30. Patch. 9 
Ä * W. 3. in Cam. Scacc. Roe v Haugh. | | 
—__ x employs B. to work for C. without Warrant from C. A. is liable 
accordingly. to pay for it; Per Holt, 12 Mod. 256. Mich. 1o W. 3. Anon. 
| 9 Aſſumpſit againſt B. upon a Promiſe ſuppoſed to be made by him 
to pay for Goods delivered by Plaintiff to A. Holt took this Difference. 
If B. deſires A. to deliver Goods to C. and promiſes to ſee him paid; 
there Aſſumpſit lies againſt B. though in that Caſe he ſaid at Guil d-hall, 
he always required the Tradeſman to produce his Books, to ſee whom 
Credit was given to. But if after Goods delivered to C. by A. B. ſays 
to A. you ſhall be paid for the Goods, it will be hard to ſaddle him 
with the Debt. 12 Mod. 250. Mich. 10 W. 3. Auſten v. Baker. 

10. Two Perſons go to an Inn-keeper, one hires an Horſe, and the other 
promiſes that if the Inn-keeper will deliver him to his Friend, he will ſee 
it forth-coming. This, as a Promiſe to make good the Default of another, 
is not good without a Note in Writing ; yet the Defendant is charge. 

| able upon the Special Bailment. Quod Nota, and ſo good without a 
Note. L. P. R. 118. cites 3 Ann. B. R. 

6 Mod. 248. 11. Where the Undertaker comes in Aid only to procure a Credit to the 

har of Party, in that Caſe there is a Remedy againſt both, and both are an- 

SC. & * ſwerable according to their diſtin Engagements, and this is a Collate- 

S. P. Tal Promiſe, and void by the Statute of Frauds ; Secus where the hole 

3 Salk. 15, Credit is given to the Defendant. 1 Salk. 27. pl. 15. Mich. 3 Ann. B. R. 


16. S. C and jn Caſe of Birkmyr v. Darnell. 
ſame Diver- 


ſiy, and that in the laſt Caſe the third Perſon is only as a Servant. 


6 Mod. 248. 12. If 2 come to a Shop and 1 buys, and the other to gain him Credit 
ny romiſes the Seller, that i, he dues not pay you I will; this is a Collateral 
S CK. P. Undertaking and void without Writing by the Stature of Frauds ; bur 
accordingly. if he ſays, Let him have the Goods I cuill be your Paymaſter, or I will ſee 
vou paid; this is an Undertaking as for himſelf, and he ſhall be intended 
ro be the ver Buyer, and the other to act bur as his Servant; Per Cur. 
1 Salk. 28. pl. 15. Mich. 3 Ann. B. R. in Caſe of Birkmyr v. Darnell. 
13. There is a Difference between a Conditional and an abſolute Under- 
taking; As if A. promiſes to pay B. ſuch a Sum if C. does not, there A. 
is but a Security for C. But it A. promiſe that C. will pay ſuch a Sum, 
A. is the principal Debtor; for this Act was done on A.*s Credit, and 
not on C. 's; Per Lee J. and Judgment accordingly. Gibb. 303. pl. 7. 
Trin. 5 Geo. 2. B. R. Gordon v. Martin. | | | 
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(C) collateral Security. 


and admit- Security future Uſe limited on Condition of Evictiom of the pur- 
= Ibid. chaſed Lands to ariſe to him out of other Lands of the Duke within 
359 the Honour of Clun in Shropſhire ; after which the Duke was attainted. 

and Lands of the Honour came to the Crown, and then the purchaſed 
Lands were evicted, and adjudged that A. could have no Remedy by 
Entry, Ouſter le Maine, Monſtrance de Droit &c. becauſe before the fu- 
ture Uſe accru'd, the Poſſeſſion of the Land came to the Crown, and 
therefore A. ſued to the Queen, who De Gratia granted the Land to him 
by Patent; Arg. Ma 375. cites it as Yelverron's Caſe, | 
Ade eee Re e fu i HOY Rf . Trefees 


S. C. cited I. A Having purchaſcd Lands of the Duke of Norfolk, had for his 
ed 


— 2 K . * # ** 5 s 
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Collation. 549 

2. Truſters for Sale of Lands for Payment of Debts, weth Power on Sale 2 Chan. 

to give Collateral Security on other Lands to a Purchaſor for Diſcharge r 

of Incumbrances, and Confirmation by the Heir, when of Age, ſell to J. S. Alu 8 

and give him Collateral Security. The Heir comes of Age, and refuſes N 

to confirm, he pretending other Title, but could not make it out. De- 

creed that Truſtees ſell other Lands to diſcharge Inc umbrances on the 

Lands purchaſed by J. S. and the Heir to join; and in Default by the 

Truſtees, J. S. to tender a Purchaſor to the Maſter, and the Heir to 

join in the Conveyance, and alſo immediately to confirm the Lands to 

J. S. with Warranty and Covenants according to the Condition of the 

Collateral Security ; and that J. S. may proceed to ger Judgment in 

Ejectment on his Collateral Security, with a Ceſſet Executio till further 

Order. Fin. R. 166. Mich. 26 Car. 2. Foley v. Lingen. | | 
3. Covenant to ſecure a Purchaſer by other Lands within 2 Years. The Fin. R. 192. 

next Term after the 2 Years expired the Purchaſor exhibits his Bill to — 8014 

have Collateral Security according to the Covenant. Ld. Keeper diſ- S C bur no 

miſſed the Bill and took a Difference between Covenants for further Aſ. Decree. 

ſurance of the Lands ſold, and Collateral Security of other Lands to in- But the 

cumber the Eſtate ; and the 2 Years being elapſed, diſmiſſed the Bill. — 4 1 

Chan. Caſes, 252. Hill. 26 & 27 Car. 4. Erfivich v. Bond. — 4 


for Prece- 


dents, whe· 
ther the Court can enlarge the Tim for giving Collateral Security. 


—— 


4. A. ſells Land to B. A. takes a Leaſe of the ſame Lands of B. at a 

Rent beyond the Value, with a Condition of Re. entry, and gives Col la- 
xeral Security for the Payment of the Rent. A. was Arrear 5 Years Rent: 
B. re-entred: A. could have no Relief againſt rhe Collateral Security 
without Payment ot the Arrears as well after as before the Re- entry; 
the Land was worth but 1601, but the Rent was 2501. per Ann. 
Chan. Caſes, 261. Trin. 2y Car. 2. Anon. 
5. Aſfgnment of a Decree is a Collateral Supplimentary Security; and 
ſo Finch. C. diſmiſſed the Bill brought by the Plaintiff to have a Re- 
leaſe of the Decree made by the Aſſignor ſer aſide. Chan. Caſes, 
300. Mich. 29 Car. 2. Barns v. Canning and Pigot. 


For more of Collateral in General, See Conditions, (8. c) (E. d) (F. d) 
Peir, Voucher, (U. b. 2) to (W. b) and other Proper Titles. 
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(A) What is. In what Caſes it may be, And the 
, Effect thereof. 


1, 12 was ſaid, that where the Biſhop ought to make Collation, and 
„1 is difturbed, his Writ jball be to preſent, and his Count 20 make C 
1 Thel. Dig. 84. Lib. 9. cap. 5. S. 20. cites Mich, 16 E. 3. Brief, 
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50 Collation. 


Hob. 3 16. in 2. Collation by Lapſe is in the Right of tha Patras and for his Turn. 
d I 24 E. g. 26. And he ſhall lay it as his Pottethon 'tor an Afliſe of Dareign 
* of 5 Preſentnent. Hob. 154. in Caſe ol Colt v. Glover, and cites 5 H. 5. 43. 
Vork 1 F. N. B. 34. (F). 

n ü | . 209. pl. 339. Mich. 18 Eliz, B. R. | 
BO SON ee eee ee e 
241. pl. 14. Trin. 33 Eliz. B. R. in Caſe of the Arch biſhop of York v. Buck. 


3. Note, that there 16 #0 Privity between the Incumbent of the Bi- 
ſhop who is collated by Lapſe, and the Biſhop, as there is between the 
Maſter and Servant, and therefore it the Biſbop pleads ſpecially in Quare 
Impedir how he preſented by Lapſe, the Incumbent ſhall not ſay generally 
that he is in by Collation of the Biſhop by Lapſe, but hall plead it as 
 certaiuly as the Biſhop ſpall plead, Br. Incumbent &c. pl. 12. cites 16 

« 7. 6 1 | 

4. If a Patron P's ents after 6. Months before a Collation, the Ordinary 
muſt admit his Clerk as well as within the 6 Months, fo that the Ordinary 

muſt plead that he made Collation ſuch a Day after the 6 Months, 
abſque hoc that the Plaintiff preſented before this Day, and this was 

held a good Traverſe ; Per tot. Cur, Kelw. 50. b. Trin. 18 H. 5. 
Collation js . Collation-is where the Clerk is inducted without Preſentation to the 
9 Biſhop, As of Lapſe by the Biſhop, or of Donati ve of a free Chapple &c. 
** — where he himſelf may put the Clerk in corporal Poſſeſſion without Pre- 
and Preſenta- ſentation. Br. Quare Impedit, pl. 156. cites F. N. B. 32, 33. 
tion is a giv- | 
ing or * the Parſon to the Church, and that makes a Plenarty, but not a Collation; Per Cur. 
Le. 226. pl. 30). Paſch. 33 Eliz. C. B. in Caſe of the Queen v. the Archbiſhop of York, 

6. Biſpop collates after Lapſe is devolved on the Archbiſhop, but before 

Collation by the Archbiſhop. This ſhall bind the Archbithop ; for, at 

Common Law, when a Clerk was once admitted, he was not remove- 

able, and Collation remains at Common Law. The Stat. W. 2, does not 

aid but in Caſe of Preſentation. Jenk. 28 1. pl. 7. 

7, Collation of the Biſhop makes no Diſappendancy, and where it is 
made within 6 Months it makes not ſo much as a Plenarty, but the 
Church remains void, as Green's Caſe ſaith, that is, that it makes no 

| binding Plenarty againſt the true Patron, but that he may not only 
bring his Quare Impedit when he will, but alſo preſent upon him ſeven 

Years after; and it the Biſhop receives his Clerk, the other is out Ipſo 

FaQto, yet to all other he is a full Incumbent, (and not in Nature of a 

Curate only) and hall ſue for Tithes, and is capable of Confirmation 

from the King ; and per Hobart = if the Patron brought Quare Im- 

it on it, he muſt be named, or elſe could not be removed, and that 

ſuch a Plenarty barr'd the _ of the 5 and King. Hob. 302. 

pl. 380. Hill. 17 Jac. in Caſe of Gawdy v. Archbiſhop of Canterbury. 

8. If the King preſents by Lapſe, it it not any Col lation, but a Preſen- 

tation, and ſo pleaded always, for he preſents as ſupreme Patron; Per 
| — Cro. J. 641. pl. 20. Mich. rn cites 32 H. 6. 2. and 7 
„4 0 | | . 

9. If a Biſhop collates the ſame Day that he dies, the Succeſſor may col- 
late notwithſtanding. Arg. Hard. 24. Mich. 1655. 

Io. This had been moved the two ing Seals, and was now mo- 
ved again. The Caſe was, that the Defendant, Sir Walter C. & al 
were Truſtees of an Advowſon by Settlement, upon Truſt, to preſent ſuch 
Perſon as the Heir of J. S. fhqada, by Writing under Hand. and Seal, nomi- 
nate, and in Default of ſuch Nomination, to preſent is their own Right as 
| they ſhonld chink. The Church becomes void, and b Heir of F. S. #5 

an Infant of about 9 Months old ; the Truſtees contend that the Infant is 

n not 


Colleges. „ 


not capable of nominating by Writing &c. and that therefore they have 
Right to preſent Proprio Jure &c. Bill was brought by the Infant to 
compel the Truſtees to preſent according to his Nomination &c. In- 
junction was granted as to Defendants, to reſtrain them from preſent- 
ing without Leave of the Court, and a» Order that the Arc hbiſbop of 
York, (the Ordinary) ſhould not admit &c. And the Queſtion now was, 
Whether this Order would prevent the Archbiſhop from collating when 
the 6 Months for preſenting expired, or that there ſhould be a particu- 
lar Order to reſtrain the Archbiſhop from collating &c ? And after a 
good deal of Debate it was agreed by Ld. Chancellor, & omnes, 
that the Order to prevent Admiſſion was ſufficient to prevent Collation, be- 
cauſe Collation was Admiſſion, Inſtitution, and every thing but Induclion 3 
and at Law, upon a Quare Impedit and Ne Admittas, the Ordinary can- 
not col late or take Advantage, and this Order 7s in its Nature an Eng- 
lifp Ne Admittas, and as to che Queſtion whether the Biſhop in this Caſe 
could take Advantage of Lapſe or not, Ld. Chancellor held clearly 
that he could not; tor as at Law Lapſe was prevented by a Ne Admit- 
ras, lo when the Title is in Equity, the Biſhop is equally reſtrained 
and prevented ot Lapſe, by an Order not to admit, pending the Difpute 
in this Court, and this was obſerved to have happened ſeveral Times 
before, in the Caſe of Mortgagor and Mortgagee, Where the Mortgagee 
having the legal Title pretended to preſent, whereas in Equity the Pre- 
ſentation (or the . Nomination) belongs to the Mortgagor. As 
40 the main Point, Ld. Chancellor ſeemed ſtrongly to incline, that the 
Nomination by the Infant was good; tor by Law Infants, of never ſo 
tender Age, are to preſent, and theirs, and all other Preſentations, are 
uſually in Ying and cannot be otherwiſe when the Infant cannot 
ſpeak &c. But a Difference was endeavoured to be put, that here was 
a particular Method preſcribed by the Truſt, viz, by Writing under 
Hand and Seal &c. which muſt ſuppoſe the Perſon, who created the 
Fruſt, did intend the Heir to nominare, and ſhould exerciſe a Diſcretion, , 
and be capable of knowing as well as g Writing &c. MS. - e - 2- 4. le, 46. Zandt 
_- Rep. Mich. 4 Geo. 2. in Canc. Arthington v. Sir Walter Coverly & a. ... 3. . Ke, 4,95 


Le. e. A 1440. fee. . 


For more of Collation in General, See Preſentation, and other - = e i 
e Picker : | hp nd ; JD anew" Re: 
G. AH J < 


(A) How conſidered cc. N 


I. Y NEviſe 10 a College by the Preſident thereof is void; for when the Dal. gr. cl. 

as Deviſe ſhould take Effact, the College is Without a Head, and . | 

ſio not capable of ſuch Deviſe, for it was then an i Body ; held 4.5 Verbis, .Y 
per Cur, on good Advice taken thereof 4 Le, 223. pl. 358. Temps and cites 13 4 3 


Queen H. 8. 13. the 
like Point. 


olour in Pleadings. 
— OL 5 TI — ns 
Queen Eliz. B. R. in the Caſe of the Preſident of Corpus Chriſti Col. 
lege in Ox ford. 83 | 
S. C. cited 2, It was agreed, if the Maſter of the College be oufted wrongfuily an 
2 Lev. Mog. Aſſiſe will lie, as it was ſaid in the End ot“ Canon's Caſe Dy. but not 
95 . P. if he be ouſted by his proper Ordinary or Viſitor. Lev. 23. Paſch. 13 Car. 
Arg. in Ap- 2. B. R. in Doctor Widdringron's Caſe. ; 

leford's 3-7 11 | | 

8 cannot maintain Aſſiſe in any Caſe whatſoever, for he has no Sole, Seiſin, nor Eſtate 
ro ſupport a Real Action, he is only a viſible Perſon of the Body aggregate, but has not the leaſt 
Title to the Rents and Profits of the College till after a Dividend made; Per Holt Ch. J. 4 Mod. 125. 
Trin. 4 W. & M. in B. R. in Caſe of Philſips v. Bury — 8. P. by Holt Ch. J. Skinn. 488. in 8. C. 

„D. 209, a. pl. 20. Mich. 3 & 4 Eliz. at the End of Coveney's Caſe.— 8. C cited and queſtioned. 

Show. Parl. Caſes 47, in Caſe of Phillips v. Bury. a 


* - pn o a þ 


8. P. by 3. Colleges are not Spiritual Foundations, but are private Societies, as 
— N J. Inns of Court. 2 Lev. 15. Trin. 23 Car. 2. B. R. the King v. New 
Aer 4 College. 1 | 

2. B. R. 
W. Appieford- Caſe. A College is a Lay Cotparitics; if they be diſſeiſed ari Aſſiſe muſt be brought; 
Godb. 394. pl. 498. by Noy, Arg. Paſch. 3 Car. B. K. | 


4. Fellows of Fellowſhips newly created cannot pretend to have any 
Shares of the annual Profits, or the caſual Revenues which did belong 
to the Fellows of the Old Foundation, tho* they may be capable of all 

Offices and Employments in the College, if not hindered by the local 
Statutes. Fin. R. 222. Trin. 27 Car. 2. in Caſe of St. John's College 
Cambridge v. Platt. 


For more of Colleges in General, See Eſfate, Grants æt. anda⸗ 
| mus (B) Vilitor, and other Proper Tiles Y 
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(A) What it is. And the Reaſon thereof. 


LOUR in Pleading is & feigned Matter, which the Defendant or 
Tenant uſes in his Bar, when an Action of Treſpaſs for Land or 
ſur Diſſeiſin for Rent, or an Action upon 

orcible-Entry is brought againſt him, in 
Defendant which be 2 the Plaintiff or Demandant ſome colourable Pretence, which 
2 a ſcems at firſt Sight to intimate that he hath good Cauſe of Defence, the 
Plaintiff bad Intent whereof is to britig the Action from the Fury s giving their Verdict 
any thing in upon it, to be determined by the Judges; and therefore it always con/if's 
them, be of Mate in Law, and that which may be doubtful ro the Lay-People. 


TT Brown's Anal.. 8 
of bis own proper Goods, and delivered them to T. & to re- deliver to him in pon Requeſt but T. H. giving 


1 e of the Gift, took them, 
Plaintiff, and thereupon the Plaintiff brought his Action; this 
as . | Po, a 1 22 r J is 


them to the Plaintiff, who, ſuppoſing the Property was in T. S. at the Time o 
-and the Defendant took them from the * 


* 


. Colour in Pleadings. 663 


| is; 4 good Colour and a good Plea. Heath's Max. 27. cites Doct. & Stud. lib. 2. cap. 12. And | 
fo. — Title Colour 5 Aſſiſe, Treſpaſs &c. 0 O03 Brooke, 


2. Note, that Colour ought to be Matter in Law, or doubtful to the Heath's 
Lay-Gents. Br. Colour, pl. 64. Max. 31. 


; Cites 8. C 
8. P. as that it muſt be doubtful to them, whether the ſame be good in Law or not. 


3. Colour ſignifies a probable Plea, bat really falſe, and hath this End, 
viz. to draw the Title of the Cauſe from the Fury to the Fudges. Heath's 
Max. 26, 27. | 

4 Colour ought to be ſuch a Thing which is good Colour of Title, 
and yet is no Title; As a Deed of a Leaſe for Lite, becauſe it hath not 
the Ceremony, viz. Livery. So of Reverſion granted without Attorn- 
ment. Bur a Deed of Gift of Goods or Chattels is good without other Act 

or Ceremony. So of Colour by a Lzaſe for Tears, or by Letters Patents, 
it is not good, becauſe they make a good Title in the Plaintiff; and of 
that Opinion was all the Court. Cro. J. 122. pl. 6. Trin 4 Jac. B. R. 
Radtord v. Harbin. | VV 

5. The Reaſon why Colour ſhall be given in Writ of Entry ſur Diſ- 

ſeitin, Writ of Entry in Nature of Aſſiſe, Aſſiſe, Treſpaſs &c. is that 
the Law (which prefers and favours Certainty as the Mother of Quiet and 
Repoſe) to the Intent that where the Court ſhall adjudge upon it, if the 
Plaintiff demurs, Or that a certain Iſſue may be taken upon a certain 
Point, requires that the Defendant, when he pleads ſuch Special Plea, that 
the Plaintiff notwithſtanding may have Right, the Defendant ſhall give 
Colour to the Plaintiff, to the Intent that his Plea ſhall not amount to the 
General Iſſue, and ſo leave all the Matter at large to the Furors, which will 
be full of Mulciplicity and Perplexity of Matter; arid rho* the Colour 
be only Fiction, yet Lex fingit ubi ſubſiſtit Æquitas; cites Dr. & Stud. 
cap. 53. fol. 160. b. Bur when the Special Matter of che Plea, notwith- 
ſtanding the Plaintiff had Right before, utterly barrs him of his Right, 
in ſuch Caſe the Defendant need not give any Colour, becauſe he barrs 
the Plaintiff of his Right if he had any, and then it will be in vain to 
give the Plaintiff Colour, where it appears upon the Matter of the Plea 
that he had no Right; tor by this, it in Real Action, as Aſſiſe, Writ of 
Entry in Nature ot Aſſiſe &c. if Collateral Warranty be pleaded, and the 
Detendant relies upon it, or if Effoppel be pleaded, or Fine levied with 
Proclamations &c. there no Colour need be given, becauſe the Plaintiff 
is barr'd, tho' he had Right; and with this accords 35 Hf. 6. Tit. Treſ- 
as 160. So, and for the ſame Reaſon, if the Detendant conveys to 
him Title by Ad of Parliament, as is held 3 E. 4. 2. a. b. Reſolved 
. 10 Rep. go. a. b. Hill. 8 Jac. in Cam. Scacc. in Dr. Leyfield's 
Caſe. f 
6. Whereſoever the Defendant ſhews a Cauſe of At ion in the Plaintiff, 
either expreſs or implied, and confeſſes and avoids it, it is a good Plea; 
for by Confeſfion and Avoidance he confeſſes the Plaintiff has Cauſe. of 
Action againſt him, were it not for ſome Special Matter in Law, by which 
is not meant a 5 in Law, but a Thing which in Law avoids the 
* Cauſe of Action, As a Sale in Market Overt ; and without leaving a Cauſe | 2 
of Action, it will amount to the Genera} Iſſue, and this is the Reaſon of : 1 
Colour. 12 Mod. 121. Paſch, 9 W. 3. Haller v. Birt. | | 23 1 
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(B) In what Actions Colour may or muſt be given, 


1. IN Error it appears that the Caſe was, Lord, Meſue, and Tenant 1; 
— 5 — 2 } 9s. Rent, = 16 Mieſue brought Afjſe againſt the Lord of the "44 
S. C— Nest, and he pleaded thut the Meſne. held the Land of him by 9 5. Rent as 
Heath's Max. Aſeſye, by which he took 9 5. Rent of him, and of ſo much Rent render' d as 
29. cites S. C. Shun, and if he demands other Rent, Nul Fort; and this Bar was 

awarded good upon Writ of Error brought thereupon, without any Co- 

jour; quod nota. Br. Colour, pl. J. cites 50 E. 3. 18. | 
Fitzh. Co- 2. In Treſpaſs the Defendant 2 that F. N. his Maſter was Ocuner of 
lour, pl. 41. the Goods, by which he at his Command took them at 8. and the Plaintiff 
i 05 would have retaken them, and he would not ſuffer him, * ſi 
in Fein Actio, and no Plea; for he neither confeſs'd Property nor Colour in the 


cipio, cites Plaintiff. Br. Treſpaſs, pl. 70. cites 2 H. 4. 5. 
S. C. — - 
Ibid. 91. a. S. C. cited per Cur. and admitted. —Br. Colour, pl. 6. cites S. C. 


Br. General 3. Note that Colour in Aſſiſe or Action of Treſpaſs is ſufferable, if ir 
1 be Matter in Law, and difficult to the Lay Gents; and otherwiſe it is 
& S P. not ſufferable, but the Party ſhall be drove to the General Iſſue, Nul 
Fink, Co- Torr, or Not Guilty. Br. Colour, pl. 15. cites 19 H. 6. 21. 

„ pl. 8. 
cites $.C & S. P.—10 Rep. 91. b. in a Nota of the Reporter. 


Br. Treſ- 4. In Treſpaſs the Defendant ſaid thas F. was ſciſed in Fee of the Houſe 

paſs, I Sr and 20 Acres &c. of which &c. and died ſeiſed, and B. and C. his Daugh- 

ce Pih ters and Heirs enter d, and B. of her Moiety infeoffed the Plaintiff, and C. ated, 

Colour, pl. and K. her Daughter and Heir enter'd into the other Moiety, and was ſeiſed 

6. cites S. C. pro indiviſo, and infeoffed the Defendant, by which he enter d and did the 

3 ay on. Prout et bene Licuir, and a good Plea without other Colour. 
Br. Co 


og " lour, pl. 18. cites 19 H. 6. 46. 


cites S. C. that to give Colour by Coparceners or Jointenants is good. 


Heath's Max. $, Treſpaſs de Clauſo Fracto, and eating his Graſs in D. The De- 
29. cites 23 fendant juſtify'd' in S. abſque hot that he is guilty in D. and no Plea per 


a Cut. wirhour giving Colour. Br. Colour, pl. 82. cites 20 H. 6. 27. 


Caſe he may | 9 
[but ir ſeems mĩſprĩnted for muſt] give Colour ; [and likewiſe (23) ſcems miſprinted for(20)] 


Heath'sMax. 6, In Aſſiſe if the Tenant pltads Dying ſeiſed and Deſcent to him, he 
30 — ſhall give Colour; for the Poſſeſſon is boand, but not the Right; but 
If the De- Where both are bound, bt need not to give Colour. Br. Colour, pl. 72. (bis) 
fendant ſays cites 22 H. 6. 18. | 


that bis | | 
ther was ſeiſed; and died an the Land deſctrided to bim, there he ſhall give Colour; for he ſhall 


not bind the Plaintiff. Br. Colour, pl. 53. cites 12 E. 4 15. 


s. C cited . In Treſpaſs of breaking his Cloſe, he ſhall ſay that the Place where 
10 Rep. 89. &c. at the Time of the Th — 2 was the Franktenement of the Defendant, 


J without giving any Colour. Br. Colour, pl. 26. cites 22 H. 6. 50. 
the Defendant pleads His Franktenement, he ſhall not” give Colour, Br. Colour, pl. 53. Cites 12 E. 


4 15. — Heath's Max. 29. cites 8. C. and 22 H. 6. 50. S. P. 
8. So 


—_—C 


— — 
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8. So where he ſays that it was the Franktenement 17 FJ. S. and he by his In Treſpaſs 
Command enter d &c, Br. Colour, pl. 26. cites 22 H. 6. 50. bmp 
the Plaintiff to J. N cho infeoffed M. and the Defendant as Servant of M. enter d &c. is no Plea . 
out Colour. Br Treſpaſs, pl. 166. cites 15 E 4. 31. Heath's Max. 28. cites S. C. 

Treſpaſs for breaking his Cloſe. The Defendant pleads that k4 S. was ſeiſed of the Land, and let it to 

D. aud he as his Servant entered, and gave no Colour to the Plaintiff; and for that Cauſe the Plain- 
tiff demurr'd ; and it was argued that when the Defendant makes a Special Title to himſelf, or to any 
other, he onghr of Neceſſity ro give Colour to the Plaintiff ; but when he pleads a General Plea, or 
that it is His Freehold, it is otherwiſe; and cited 2 Ed. 4.8. But it was argued contra, becauſe the 
Defendant makes no Title to himſelf, but juſtifies as a Servant; and cited 18 E. 4. 3. Wray ſaid he ought 
to give Colour, tho' he juſtifies as a Servant; but moved the Parties to relinquiſh their — and 
plead to Iſſue, which they did. Cro. E. 76. pl. 3 5. Mich. 29 & 30 Eliz. B. R. Dinham v. Beckett. 


9. So where he ſays that J. S. leaſed to him for Tears, or at Will ; per It is no Plea 
Newton. Brooke ſays Quzre inde. Ibid. in Treſpaſs 


to ſay that 
the Plaintiff leaſed to W. for Life, the Remainder to the Defendant, [and that) V. died, and be —— in 


his Remainder; Per Brian, Br. Treſpaſs, pl. 166. cites 15 E. 4. 31. Br. Colour, pl. 25). cites S. C. 
& S. P. by Brian. 

But it is a good Plea that the Plaintiff leaſed to the Defendant for 20 Tears, which yet continues &c. with- 
out Colour; for there he confeſſes the Franktenement to be in the Plaintiff; per Brian, quod nota. Br. 
Treſpaſs, pl. 166. cites 15 E. 4. 31. Br. Colour, pl. 27. cites S. C. For it confeſſes the Franktene- 
ment to be in the Plaintiff at the Time of the Treſpaſs; per Cur, 

Where the Defendant doth convey from the Plaintiff himſelf, in ſome Caſe he ſhall give Colour, and in 
ſome not; As 6 H. J. 14. where the Defendant conveys from the Plaintiff for Life or Years, there he 
ſhalt not give Colour; and ſo is 22 H. 6. 50. Otherwiſe as it ſeems by 8 Eliz. Dyer 146. where the 
Defendant pleads a Leaſe for Years from a Stranger. Heath's Max. 28. 


10. But where he juſtifies at another Day, and will traverſe the Day in In Treſpaſs 
Time, there he ſhall give Colour. Brooke makes a Quzre of that Di- #reaking 


verlity. Br. Colour, pl. 26. cites 22 H. 6. 50. 16 ST 


| guſt, the De- 
fendant pleaded Recovery of the ſame Land againſt a Stranger the 20th of October, abſque hoc 2 is Guil- 
ty before the Day of the Recovery; and per Cur, this is no Plea without giving Colour to the Plaintiff, 
inaſmuch as the Recovery is againſs a Stranger. Br. Colour, pl. 55. cites 12 E. 4. 15. 


11. Treſpaſs upon the 5th of R. 2. The Defendant [aid that the Father 
of the Plaimiff was ſeiſed, and infeoffed him, and the Plaintiff ſuppofing that 
his Father died ſeiſet where he did not die ſeiſed, enter'd &c. and no Co- 
tour per Cur. For it is not Matter in Law, nor doubtful; for he deſtroys 
it himſelf by his own Shewing 3 quod nota. Br. Colour, pl. 3. cites 33 H. 
6.54 And concordar 37 H. 6. 54. that in this Action of Freſpaſs a Man 
ſhall give Colour as in other Actions of Freſpaſs. 
12. Treſpaſs of 30 J. at D. in the County of York taken and carried away, 10 Rep $9. 
(and ſo ſee that as it ſeems Property may be of Money.) The Defex- 4. cites 5. C. 
dant intitled himſelf as Parſon, and gave Colour that he deliver d the Mone _ OY 


30]. was 


to J. NM. to keep to his Uſe, who delivered it to the Plaintiff, and he retook it, Money of- 


and it was admitted that Ofwing mage Property, and yet it was ad- fer'd to the 
mitted that he ought to give Colour; quod nota, Br. Colour, pl. 5. ü of 


5 Noſter Dame 
CITCS 34 H. 6. 10. in a Chapel 


: ; 2 of our Lady 
in the Pariſh of the Defendant, where People uſed to offer Gold and Silver, and that he took it, as la w 


fully he might. Ibid. 91. a. cites S. C. and ſays that in that Caſe no Colour need be given; but 
that Moyle, towards the End of the Caſe, faid that if any one takes my Goods or Money, and offers them 
to an Image, in this Caſe I am barr'd againſt him, as of Goods ſold and toll d in Fair or Market, in which 
Caſe no Colour ſhall be given. 


13. When Matter in Law is, then there is no need of Colour; Per Laicon, 
Priſot and Moyle. Br. Treſpaſs, pl. 222. cites 36 H. 6. J. 

14. In Treſpaſs, the Defendant juſtiſſed for Goods waived by a Felon, 10 Rep gr. 
and he ſeiſed them, and did not give Colour, therefore ill; Quod Nota. A. s the 
And yet it was ſaid there, that * 5 E. 3. a Man juſtified for f Wreck de "MT of 


mere and did not give Colour and good, and fo here by the Reporter; Bill. ; E z. 


* For; 3. 
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+ He that For by this Plea, the DOT 1s not denied to be in the Plaintiff befors 


juſtified in the Stealing; for it is ſufficient Colour to the Plaintiff, or Plea in Bar 
Treſpa's for A 57 bat h n rien frh 
Wreck, was tO the Plaintiff; but here the Detendant againſt the C pinion of the Court 
compelled to gave Colour that the Plaintiff ſuppoſed the Property in him before the 
44 Thief took them &c. this is no Colour. Br. Colour, pl. 37. cites 39 H. 

r. CO our, 6 2 

IN | ; 
by bps 22 Treſpaſs of Goods taken, viz. 2 Buts of Wine; the Defendant pleaded that he is Lord 
of the Manor of D. and preſcribed to have Wreck within the ſaid Manor, and ſaid that the ſame Buts 
were in a Ship in the High-Sca, which Ship was drown'd, and that by the Re- flowing of the Sea, the 
Burs were caſt upon his Manor and he took them as Wreck &c. and the Defendant was compelled to 

ive Colour, and ſo he did. Br. Preſcription, pl. 32. cites 9 E. 4. 22.— Br. Colour, pl. 37. at the 
End cites 8. C. accordingly. — 10 Rep. go. b. cites 8. v4 accordingly, bur ſays it is held in 21 E. 4. 18. 
b. & 21 E. 4. 65. a. that in ſuch Cafe no Colour ſhall be given, and that the Reaſon of all the other 
Books agree herewith. So when the Matter of the Plea bars the Right of the Plaintiff, no Colour 
ſhall be given. ——10 Rep. 91. a, cires 8. C. and ſays that as to the Caſe of Waif, when the Defen- 
dant alleged that the Property was in the Plaintiff &c. it was reſolved that no Colour ſhould be given. 

In Frover of 6 Oxen in London, ar there converted &c. the Defendant pleaded that he ſeiſed them 
in the Manor of D. in Eſſex, as Good evaived there, and ſo juſtified Abſque hoc, that he was Guilty in 
London. Per Cur. This is no Plea ; for it amounts only to the General Iſſue, containing no Matter 
local to make the Place material, Cro. E. 174. pl. 5. Hill. 32 Eliz. B. R. Bullock v. Smith. 


15. In Treſpaſs the Place is an Acre, of which F. & was ſeiſed in Fee 
before the Treſpaſs, and leaſed to V. N. for 10 Tears, and he as Servant of 
N. and by his Command entered and did the Treſpaſs, and no Plea with- 
out giving Colour to the Plaintiff. Contra, where he ſays that the 
Place is the Frank-tenement of V. NM. and he as Servant &c. entered and did 
the Treſpaſs. Br. Colour, pl. 48. cites 2 E. 4. 5. 
Heath's 16. In Raviſhment of Ward, it was agreed that where the Defendant 
_ intitles himſelf to the Ward by a Stranger, there he ſhall give Colour, Br. 
8 Colour, pl. 50. cites 2 E. 4. 27. 
17. In Treſpaſs upon 5 R. 2. it was admitted that Colour ſhall be given 
in this Action as in Treſpaſs, and the Deſendant may plead Not Guilty, 
and fo to Iſſue. Br. Actions ſur le Statute, pl. 29. cites 3 E. 4. 1. 
Colour ſhall 18. In Treſpaſs upon the ſaid Starute it was admitted that Colour ſhall 
be given in be given in this Action, but the Defendant pleaded that King H 6. by 
* 2 Act of Parliament gave it to the Predeceſſor of the Defendant, by which he 
Heath's © was ſeiſed, and after he reſigned, and after this the Defendant was elected 
Max 27. 28. Maſter of the College, upon whom the Plaintiff entered, upon whom the De- 
cites Br. For- fendant re- enter d Ke. and Per Danby Ch. J. and Arden J. the Defendant 
cible Eu, need not give Colour; for an Act of Parliament binds every Man, and 
Tous. pl. 25. after the Parti ded by Arbitrement. Br. Colour, pl. 51. ci 
our, pl. 23. Alter the FArties Accor y AT ement. T. Colour, pl. FI, Cites 3 


21 H. 6. 39. E. 4 2. 

and ſays, 

that ſo is 35 [331 H 6. 54. and other Books that Colour may be given in an Action upon the Statute of 
5 R. 2. and in no other Writs or Actions as I can find, nor in theſe neither, as the leading may be, 
As if the Defendant pleads the General Iſſue and does not juſtific ; or pleads ſome Plea that meerly deter- 


mines the Right , as a Feottment with Warranty, Fine, Recovery, and the like, as appears in Brook, 14 
Aſſiſe. 


19. In Treſpaſs upon the 5 R. 2. it is a good Plea, that R. was ſeiſed 
till by the Plaintiff diſſeiſed, and the Defendant entered as his Servant &c. 
and this without Colour; becauſe it ſeems that Entry after Diſſei/en binds 
the Meſne Aiis. Br. Colour, pl. 74. cites 11 E. 4. 5. 


20. Treſpaſs 75 W. P. & R. againſt J. N. The Defendant, ſaid that 


W. P. the Plaintiff was ſeiſed, and infeoffed Z. who infeoffed M. and that the 
Defendant as Servant to M. entered and did the 4 and no Plea, Per 

Cur. becauſe he did not give Colour. Farf. ſaid the Writ is brought by 

two, and the Defendant pleads the Feoffment of the one &c. and after Pigor 

paſſed over and gave Colour by the Defendant. Per Brian, then you need not 

lpeak of the Feoffiment of the Plaintiff; for 30% ball not give Colour but 

f bim by whom gou commence your Yitle, aud atter Pigot ſaid that the 
5 | | Plaintiff 
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Plaintiff was ſeiſed as above &c. and infeoffed as above &c. and the Plain- 
riff claiming in by Colour of a Leaſe made to them for Term of Life, where 
nothing paſſed c. entered, upon whom the Defendant at the Time of the 
Treſpaſs, as Servant of the Feoffee, entered ; and this was held a good Plea, 
notwithſtanding that he gave Colour by the Defendant himſelf, Quod 
Nota, Quia Mirum. Br. Colour, pl. 27. cites 15 E. 


31. 
21. In Treſpaſs the Defendant juſtiſied the Entry and the cutting of the ___ 
Corn, becauſe C. M. was ſeiſed of the Place &c. in Fee, and ſowed the Land, . 29: 


and the Defendant as Servant &c. entered and cut &c, and by all the Ju . Kings 


tices where he juſtifies as Servant &c. he ſhall not give Colour to the Treſpaſs 
Plaintiff, Br. Colour, pl. 54. cites 18 E. 4. 3. | againſt B, 


or tai 
amd carrying away his Tithes. The Defendant pleads, that the King was ſeiſed in Fee of e 
to which the ſaid Tithes belong, and gave them by Patent zo C. for Life, who made a Leaſe for Years of 
them to E. and that the Defendant as E.'s Servant and by his Command, took this Corn and carried it 
away, without giving Colour, or ſhewing the King's Patent made to C. The Plea was adjudged bad ; the 
Plaintiff had Judgment affirmed in Error. For in the Caſe of Parties or Privies in Intereſt, who come 
to a particular Eſtate erived out of another, which requires a Deed to create it, as in the Caſe bf the King's 
Patent, or a Leaie of a Corporation, or in the Caſe of a Grant of a Rent, or of any other Thing which 
les in Grant, the firſt Patent or Deed ought to be ſhewn. Otherwiſe of thoſe who come to ſuch Thin 
ly Ad of Law; as Tenant by Elegit, or Statute, or Tenant in Dower, Tenant by the Courteſy &c. 
Jenk. 305. pl. 80. 8 Jac. Dr. Leyfield's Caſe. | | 
S. C. cited 10 Rep. 89. a. b. Arg. —— Ibid, 89. b. ad finem cites 8. C and that there needs no Co- 
Jour, becauſe notwithſtanding the Fee and Frank- tenement is to one, yet the Plaintiff may have a Leaſe 
for Tears & c. and that with this accords 22 H. 60. 50. a. But when a ſpecial Title is made as in 
2 R. 3. 8. a. Where John Atwood brought Treſfaſs of his Cloſe broken againſt one John. Dingle and W. 
Dingle; the Defendant pleaded that ene Tho. Atwood was ſeiſed, and infeoff'd J. B. and R. S. who in- 
feoff d Sir John Norbury Kar. and the ſaid John Dingle in his own Right, and the ſaid W. Dingle 
as Servant to him, and gave Colour to the Plaintiff by the ſaid Tho. Atwood, cited 10 Rep. 90. a. in 
Principio. 6 * 8 * : . 


22. In Treſpaſs in Lands, the Defendant ſaid thit the King gave to Heath's 
him the Lands in Tail, by Virtue of which he ſeiſed &c. and after he leaſed Max. 32. 
to the Plaintiff at Will, and after entered &c. of which Entry the Action is 9 
brought, and good Colour, per Cur. by the Leaſe at Will; Quod Nota. 
Br. Colour, pl. 55. cites 18 E. 4. 10. | 

23. So it Detendant pleads that V. was ſeiſed in Fee, and was attainted 
of Treaſon, by which the King was ſeiſed and leaſed to the Plaintiff at Will, 
and after by his Letters Patents gave the ſame Land to the Defendant ; this 
is good Colour. Br. Colour, pl. 55. cites 18 E. 4. 15. | 
24. In Entry ſur Diſſeiſin of Rent Colour may be given; admitted. Br, Heath's | 
Colour, pl. 56. cites 19 E. 4. 3. | . Max. 2. 


557. 


5 S. P. cites 
S. C. and fays, ſo is EA 11 


25. He who pleads to the Writ ſhall not gi ve Colour, and a Man may Hesth's 
plead to the Writ a Plea which goes to the Action, and not gi ve Colour Max. 29, 
and well. Br. Colour, pl. 56. cites 21 E. 4. 4. N Cites S. C.— 
b * 1 ; * Y L | . 2 10 Rep. 91. 

| | a. in Principid cites S. C. 


26. In Treſpaſs, per Brian, he who juſtifies for Tithes as Parſon, ſhall Heath's 
not give Colour. Br. Cplour, pl. 57. cites 21 E. 4. 18, Max. 28. 


TR cites 8. C. 23 


but is mif. printed (Diſtreſs for Diſnies), In Treſpaſs of certain Loads of Oats, taken and carried 
away at Bodmon, againft the Prior of Bodmon ; the Defendant ſaid that tho Oaths grew in a certaia 
Place in B. in the Pariſh of Bodmon, of which he was Parſon Imparſonee, and being compelled by Raule 

of Court to ſhow how he came to the ſame Parſonage) ſaid that he had the Impropriation by Preſcrip- 
tion, and that the Corn was ſeyered from the 9 Parts, and that he rook them as his own Goods, and gave 
Colour that he delivered them to one T. who bailed them to the Plaintiff to keep, and the Defendant 


" took them. 10 Rep. 88. a. Arg cites 11 E 4. 65. a. [bur it ſeems miſ-printed, and that it ſhould be 21 


E. 4. 65. S. C. as in Brooke, pl. 59:]J-—5S C. cited ibid. go. b* as 21 E. 4. 65. a——Br. Colour, pl. hs | 


Cites 21 E. 4.65. that he need not give Colour; but Brooke ſays Quere. No Colour can be given; 
of obmmon Right they belong to the Parſon. ; Jenk. 306. pl. 89. Fob 
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Heath' 27. $ of him who juſtifies for Wreck de Mere bought in Market overt, 


2 * Stray. But Brovk ſays Quere inde. Br. Colour, pl. 57. cites 

& 15. that 21 E. 4. 18. 

Colour may | | 1 | 

be given where obe juſtifies for Miet or Waiſt an Eftrays, or any other Matter of Record; but ſays, 

ſee there other Books, viz. 2 & 12 Ed. 4. 38 H. 6.7. and 37 H. 6. J. varying whether one ſhall 
ive Colour where the Defendant doth juſtify for Wreck; Waifs and the like &c. and ſo 34 H. 6. 10. 

in the ſame and for QOferings. —<— 10 Rep 90. b. 91. a, S. C. cited per Cur. -— —— Br. Colour, 

I. 5. cites 34 H. 6, 16. S P. — Br. Cotour, pl: 39 cites 21 E. 4. 65. S. P. But Brook ſays Quære 

here a Man juſtifies for M reck he hall give Colour, and ſo he did, Quod Nota bene. Br. Treſpaſs, 


pl. 182. — hr. Preſcription, pl. 32. cites 9 E. 4. 22. S. C. 


28. In Tteſpaſs, per Brian, if a Man jaſtiſes by any Matter of Record, 
he need not to give Colour; But Brooke ſays, Quere. Br. Colour, 
pl. $9. cites 21 E. 4: 65. | 

R. brought Writ of Forcible Entry upon the Statute 8 H. 6. againſt 
7 


29 
J. B. who 2 that F. H and H. A. were ſeiſed Ec. and infeoffed V. 
22 and S. in and the Defendant as Servant &e. and gave Colour as he 
| ought; and traverſed the Force; for when the Defendant makes ſpecial 
Tithe to him in whoſe Right he juſtifies as Servant, there it ſhall not be in- 
rended that the Plaintiff has any Intereſt in the Land, and fo there is a 


ny 10 Rep. 90. a. cires 1 H. J. 19. a. b. 
30. He 


In Treſp who pleads Deviſe by Teftament ſhall give Colour in Treſpaſs 
on denne, of Aſſiſe; for it is only as a Feoffmene. Br. Colour, pl. 75. cites 5 H. 
bimſelf by 7. 10. 

a Deviſe, and 


gave Colour to the Plaintiff, Br. Colour, pl. 41. cites S. C.——-Heath's Max. 29. cites S. C. 


10Rep.9t. 31. In Treſpaſs it is a good Plea, that the Plaintiff leaſed to the Defey- 
2. n princt- dant for Term of Life, tor the Leſſor has Imereſt by the Rever/ion to = 


PR. and ſee if there be Waſte or not, and therefore a good Plea without 


H. 7 6. that other Colour. Br. Colour, pl. 77. cites 6. H. J. 14. per Brian. 


when the 5 


Defendant intitles himſelf by the Plaintiff himſelf no Colour ſhall be given. 


32. Contra upon Feoffment, for this amounts to Not-Guilty. Br. Co- 
lour, pl. 2. cites 6 H. 7. 14. 5 
Br. Treſ- 33. In Treſpaſs Feoffment of the Land to V. N. whoſe Eftate the De- 
paſs, pl. 166: findant has is no Plea in Treſpaſs without giving Culour, but immediate 
227 * 2 of the Plaintiff to the Defendant is a good Plea without giving 
Eiger, - ur; contrary in Aſſiſe. Br. Treſpaſs, pl. 424. cites 10 H. J. 22. 


pl. 84. (85) cites 26 H. 4. 14. the ſame Diverſity. 


35: reſpaſs, per tot. Cur. where the Defendant intitles himſelf by 
Look of a Biſhop by Copy according to the Cuſtom of the Manor, and that 
| now the Teniportitties ates n the Hands of the King, and demands Judgment 
fete tn the Sf Rege Tnconſulto 8c. he need not to give Colour, As where he pleads 
: ing; Judg- in Bar; Note the Diverſity. Br, Colour, pl. 33. cites 21 H. 4. 33. 
ment ſi Rege | | : 

Tnconfalts re ſhall not be Colour. Br. Colour, pl. 72. (bis) cites 15. H. J. 10. 


36. Where the Defendant bind the Right of the Plaimiff by Feoffment 
with Warranty, Fine, Recovery, Diſſeiſin, or Re-entry &c. there needs not 
any Colour. Colour ſhall nor be given but upon Plea in Bar. Br. Co- 
Hp pas T ; a | 


37. In 


__ | „ — 
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37. In an Afiſe where Entry and Re-entry are pleaded with a Diſſeiſin, 

there is no Occaſion to give Colour. Jenk. 21. pl. 40. 

38. roy” 4 ſhall be in an Aſſe, tho" the Reverſion be in the King. 

enk. 171. pl. 33. | ; 

J 39. If 4 Bar Defendant fails of giving Colour, where it is neceſſary to 

give Colour, that Omiſſion is remediable by Plaintiff's Replication, tor he 
ought to take Advantage of his want of Colour before he replies ; Per 

Holt. 12 Mod. 316. Mich. 11 W. 3. Anon. 

40. Where General Iſſue is ſpecially pleaded Colour ſhould be given, 
elſe it is good Cauſe for Demurrer ; Per Cur. 12 Mod. 354. Paſch, 12 
W. z. in Cafe of Horn v. Luines. 

41. If you give Colour you may plead Matter in Law Specially ; As in 
Debr for Rent you may plead Nil deber, and give a Releaſe in Evi- 
dence ; Per Holt Ch. J. 12 Mod. 377. Paſch. 12 W. z. 

42. Treſpaſs for entering into the Plaintiff*s Houſe, and keeping the Poſs 
[e/Jion thereof tor ſo long. Defendant pleads that J. S. was ſeiſed in Fee 
thereof, and he, being ſo ſeiſed, gave Licence to the Defendant to enter 
into and poſſeſs the ſaid Houſe, till he give him Notice to leave it; that 
thereupon he entered, and kept the Houſe for the Time mentioned in 
the Declaration, and had not any Notice to leave it all the Time; and 
a ſpecial Demurrer, becauſe the Plea amounted to the General Iflue ; 
And per Cur. he might have given this Matter in Evidence againſt all 
People, except J. S. but againſt him he muſt have pleaded it; fo he 
ſhould here either have pleaded the General Iſſue, or given Colour to 
the Plaintiff, Ergo Jud* pro Quer* 12 Mod. 513, $14. Paſch. 13 W. 
3. + « V. Saunders. 

43. If one would plead a Plea amounting to the General Iſſue, he ought 
to give the Defendant Colour, either expreſs or implied; per Holt Ch. J. 
12 Mod. 537. Trin. 13 W. 3. Anon. | 


" "OF" 


1 _ — 1 
B —— * 


(C) What ſhall be ſaid to be good Colour, 


1. IN Aſſiſe it is no Colour to ſay that the Land is held of the Plaintiff, * Heath's 
and that aſter that the Tenant enter d by Deſcent the Plaintiff Max: 32. 
. as Lord abated after the Death of the Anceſtor of the Tenant ; * but if he ciies 86 
had ſaid that the Plaintiff as Lord enter a, ſuppoſing that the Anceſtor had ES - 
died wit haut Heir, this had been Colour. Quære inde; for this is b fav che 
not doubtful to the Lay-Gents, and he ought to confeſs it &c. Br. Co. the Plaintiff 
lour, = 38. (bis) cites 2 Aff: J. claimed to 
2. In Aſſiſe the Tenant pleaded Dying ſeiſed of his Father, and that he Lord 7 
entered as Heir, and the Plaintiff abated as Son aud Heir of one F. who was Echeat Kc. 
a Baftard; and it was held no Colour, becauſe there is no Privity of Blood 
between them, by which be added to it that J. che Plaintiff, as Son and 
Heir of ]. who was Son of R. his Father, who was borw before the Eſpou- 

ſals, claiming to be Heir of R. his Father, where he was a Baftard, abated 

&c. 2 admitted then for Colour. Br. Colour, pl. 38. (bis) cites 

2 All. 9. | 

3. In Aſſiſe the Tenant pleaded Leaſe for Life by 75 N. to the Father of Heath Max. 


the Plaintiff, the Remainder to the Tenant, and the Plaintiff ſuppojong that 3 2 §. C. 

his Father had died ſeſſed in Fee, enter d &c. and good Colour, Br. Co- b Tae 
Iour, pl. 9. cites 9 H. 4. 3. 2 | | 5 

| 2 N 8 to the'Plain- 

tiff, viz. #hat bis Father made Feoffment, and this Heir, viz. the Pla ſutpofing that be bad died (ei 

entered &c. This forms10:be'no:Cotone? .for it is 2 in 2h; os l Br. Colour, 221 

cites 11 H. 4. 3 | * 68 me 5 P. 

4 If 


F = hy 1 


— . 


Colour in Pleadings. 
4. It a Man pleads that J. S. was ſeiſed in Fee, and died, and one W. en- 
tered as Heir, who was ſeiſed and died, and S. his Heir entered &c, and 
gives Colour by F. S. this is well; for here is no Dying ſeiſed. Quod 
nota ; for he did not ſay that he died ſeiſed. Br. Pleadings, pl. 149. Cites 
11 H, 6. 19. 
10 Rep gt. F. Ir is good Colour that F. N. granted to him the Reverſion, and the 
f * 17 Tenant for Term of Life died, and he claiming by the Revenſion granted it 
1 8 where the Tenant for Life did not attorn; tor the Lay Gents think that it 
Te —— paſſes by the Grant. Br. Colour, pl. 15. cites 19 H. 6. 21. 
Fitzh. Co- 6. So where the Tenant ſays that he leaſed for Life, and the Tenant 
Jour, PS ſurrender'd ; tor the Lay Gents are ignorant if Surrender may be by Pa- 
pro ob the fol. Br. Colour, pl. 15. cites 19 H. 6. 21. 
Points fol- J. S whete the Tenant ſays that the Father of the Plaintiff leaſed to J. 
lowing, as for Life, and after releaſed to him, and the Plaintiff ſuppoſing that his Fa- 
cited by "her died ſeiſed of the Reverſion, ouſted him after the Death of Ceſty que Vie. 


Brooke as | 
Br. Colour, pl. 15. cites 19 H. 6. 21. 

Fe —_ 8. Gul be ſays that the Father of the Plaintiff infeeff*d him, and after 
he ſuffered him to occupy at Will, and he ſuppoſing that he had died ſeiſed 
&c. Tbid. 


It is good 9. And ſo to ſay that the Plaintiff claimed as eldeſt Son, where he was a 


Colour Baſtard &c. is good Colour, Br. Colour, pl. 15. cites 19 H. 6. 21. 


claiming as Heir where he was a Baſtard eigne ; but it is no Colour if he does not ſay this Word (eigne); 
for Baſtard only is no Plea nor Colour; for Baſtard eigne may be vouched as Heir for the Poſſeſſion. 
Br. Colour, pl. 36. cites 38 H. 6. 7. | ; 

It is good Colour that a Man claims as Heir where he was a Baſtard ; per Paſton. Br. Colour, pl. 
14. Cites 19 H. 6, 20,—teath's Max. 32. cites 8. C. and ſays that fo it is in the ſame Year, Fol. 21. 
Or to ſay that the Plaintiff pretending Title to a Reverſion without Attornment, is a good Colour. 

In Aſſiſe the Tenant made Bar as Heir, and the Plaintiff claiming as Heir <uhere he was born out of any 
Eſpouſals, entered; and there it was held that he ought to give the Plaintiff a Mother, and ſo he did. 
Br. Colour, pl. 39. cites 25 Aſſ. 13. "OS | | 

In Treſpaſs it was permitted for Colour that the Plaintiff claimed in as Son and Heir &c. where he cas 
a Baff ard. Br. Colour, pl. 66. cites 11 H. 4. 84. 


Itis no Co- 10. So to ſay that the Plaintiff claim d as youngeft Son; for this is no 


, e Difficulty, Br. Colour, pl. x5. cites 19 H. 6. 21. 


claiming as Heir where be wal youngeſt Son, enter d &c. Br. Colour, pl. 36. cites 38 H. 6. J. 


11. So if he ſays that be leaſed to the Father of the Plaintiff for Life, 
for Years, or pur Auter Vie, and be ſuppoſes that his Father had died ſeiſed 
in Fee &c. this is no Colour. Ibid. 5 


12. In Treſpaſs the Defendant ſaid that A. was . in Fee, and gave 


to the Baron and Feme in Tail, who died ſeiſed, and the Land deſcended to 
the Defendant, and the Plaintiff' claiming by Colour of Deed of Feeff ment by 
the ſaid A. before the Gift &c. enter d &c. and good Colour, tho' it be 
given before the Dying ſeiſed, which binds the Entry. And he who 
pleads in Aſſiſe that his Father was ſeiſed in Fee, and died ſeiſed, and he 
entered as Heir, and gave Colour by his Father before the Deſcent, yet 
the Colour is good. And ſo ſee where the Poſſeſſion is bound, and not the 
\Right, yet the Defendant ſhall give Colour; contra where he binds both. 
Quod «nota, a good Diverſity here. Br. Colour, pl. 17. cites 19 H. 
6. 4 | r 80 | 
And per Pri- 4 3. In Treſpaſs Ubi ingreſſus non datur per Legem, if the Defendant 
lot; in gene- pleads. Feoffment of the Moiety, and gives Colour to the Plaimiff of the Moiety, 
ral Writef by which the Defendant entered into the whole,/ this is no Colour tor Entry 


po is into the N hole; for. ic may be of one Moiery ſevered from the other 


ren "Br. Colour, pl. 36. cites ag K. 6. 7. 


be Statute of 5K 2. 


' Whole by G. 


lour of one Moiety per Ay, E per Tout he may enter into the Whole; but in this Action of Treſpaſs upon 
the W rit expreſſes into how much be entered, and therefore Bar for a Moiety to enter 
into the Whole is no Plea; for the Writ expreſſes Certainty. Quazre in the General Writ of Treſpals. 
Br. Colour, pl, 36. cites 38 H. 6. 7 Fit. Colour, pl 19. cites S. C. "OE A 7 
zi, . . 15. In 
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Colour in Pleadings. 561 


14. In Treſpaſs of Goods waived, if the Defendant ſays that the 
Plaintiff ſeiſed them to the Uſe of the King, this is no Colour if he does 
not ſhew that he was Bailiff of the King, Eſcheator, or other Officer ac- 
countant to the King; Per Priſot clearly, but contra Littleton and Dan- 
by. Br. Colour, pl. 37. cites 39 H. 6. 2. and ſee that 9 E. 4. 22. Colour 
was given by him who juſtified tor Wreck de Mere &c. 

15. Treſpaſs done the 3d of Fune 36 H. 6. The Defendant pleaded Feoff- 
ment the 3d of May 37 H. 6. and gave Colour by the ſame Feoffor, Anno 349 
H. 6. abſque hoc that he is Guilty before this Day, and a good Plea. Br. 
Colour, pl. 45. cites 5 E. 4. 19. 

16. Feoffinent of the Plaintiff to the Tenant is no Plea in Aſſiſe; Quære 
of Feoffment to F. N. que Eſtate the Tenant has; Per Pigot ; Quod non 
negatur. Br. Colour, pl. 27. cites 15 E. 4. 31. 

17. In Treſpaſs the Detendant ju/#ified by Letters Patents of King E. 4. 
and gave Colour to the Plaintiff by Letters Patents of the ſame King wa 
to him during the Life of F. N. who is now dead. Nota. Br. Colour, 
pl. 8 1. cites 7 H. 7. 14. | 

18. In Treſpaſs tor chaſing in his Park, the Defendant ſaid, that the 
Plaintiff infeofed two of the Park, and he by their Command entered and 
chaſed, and a good Plea, without Colour, becauſe he conveyed the Inte- 
reft of the Plaintiff Meſne, and not by a Stranger. Br. Colour, pl. 85. 

86. : 

a Every Colour ought to have 4 Olalities; iſt. It ought to be 
doubtful to the Lay-Gents ; As where the Defendant ſays that the Plain- 
tiff claiming by Colour of a Deed of Feoffinent &c. this is good; forit 
is doubtful to the Lay-Gents, whether Land ſhall paſs by Deed only, 
without Livery, or not? 2dly, That Colour, as Colour, ought to have 
Continuance, tho* it wants Effect; As if the Detendant gives Colour by 
Colour of a Deed of Demiſe to the Plaintiff for the Lite of J. T. who 
before the Treſpafs was dead, this is not any Colour, becauſe it does not 
continue, but the Defendant may well deny the Effect thereof. zdly, 
The Colour ought to be ſuch, that if it was of any Effect it will main- 
tain the Nature of the Action; As in Aſſife to give Colour of Franktene- 
ment, and not as Guardian in Chivalry, nor to his Anceſtor where the 
Action is of his own Poſſeſſion. ꝗthly, Colour ought to be given by the 
firſt Conveyance, or otherwiſe all the Conveyance before is waived. 10 
Rep. 91. b. Hill. 8 Jac. in a Nora by the Reporter, and cites ſeveral 
Books for the ſeveral Diviſions, [| which may appear under this Tirle. ] 


(D) What Colour ſhall be good in a Writ of Treſpaſs 
of Goods taken, and what not. 


1. IN Treſpaſs of Goods carried away, the Detendant ſaid, that F. N. 
was poſſeſſed Ut de Proprio, and made the Defendant his Executor, and 

died, and the Plaintiff” claiming F. N. as his Villein where he was Frank, 

zook the Goods, and the Defendant re-tooł them, and the Defendant e con- 

tra, and ſo to Iſſue, therefore it is admitted good Colour. Br. Colour, 

pl. 80. cites 47 E. 3. 23. 

2, Where a Man confeſſes Poſſeſſion in the Plaintiff of the proper Goods of Heath's 

the Defendant by a Tort meſne, this is good Colour in 1 As of Max. 30,31. 
the Caſe of the Chaplain and Feme who have the Goods of the Defendant in cite, S. C. && 


their Poſſeſſion, and the Defendant enters the Houſe and retakes them, Br. 8 i 
Colour, pl. 8. cites 2 H. 4. 13. ly to the Ge- 
neral Iſſue, 


Hut there it is more doubted in another Caſe, where he Defendant in Treſpaſs of Trees did plead, _ 
7 


„ 


— 
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"he was ſeifed until by the ref diſſeiſed, who did cut the Trees, and ſquared them; and then he, the 
Defendant, did re · take them. th's Max. 30. | | ET: 


Heath's 3. Treſpaſs by a Feme of Goods carried away. The Defendant juſtified 
Max. 31. as Executor of the Baron of the ſame Feme, and the Feme claimed to be Exe. 
= 3 cutrix where he was Not Executris ; priſt &c. and this was admitted good 
paſs of Goods Colout; quod nota. Br. Colour, pl. 1. cites 2 H. 6. 15. and 19 H. 


carried a. 6. 12, 

way, the : | 

Defendant juftified as Executor, aud the Plaintiff claiming as Executor where he vas Not Executor, tcok the 
Goods, & non allocatur ; by which he ſaid, that the Teftator bailed to him to keep &c. And the Plaintiff 
ſaid, ſhew what Day he made c & non aſlocatur ; and therefore it ſeems that the Bail- 
ment is good Colour. Br. Colour, pl. 40. cites 1 H. 5. 10. 


4. Treſpaſs of Goods taken. The Defendant ſaid that before the Plain- 
tiff any Thing had, the Property was in S. who bailed the Goods 10 N. 10 
keep, who made the Defendant his Executor, and the Defendant ſeiſed them 
as Executor, and the Plaintiff took them out of his Poſſeſſion, and the De- 
fendant rg-00k them, and a good Colour; Per Cur, by Poſſeſſion as a- 
boye without Title ; Quære in Alfile as it is ſaid there. Br. Colour, pl. 
12. Cites J H. 6. 35. N 
Heath's 5. It is good Colour in Treſpaſs brought by a Parſon, where the Defen- 
_ dant juſtifies as Patron, to give Evidence, and Colour byLeaſe at Will by the 
Lee is laft Parſon who reſigned, per Strange and Martin, and ſome e contra; by 
which Chaunt gave Colour that the Byſop, in Time of Vacation, granted 
to the Plaintiff to hold the Parſonage by a certain Time &c. and this was ad- 
mitted for good Colour. Br. Colour, pl. 13. cites 8 H. 6. 9 
6. In Treſpaſs of Goods taken, it 1s no Colour that the Plaintiff claim- 
ed by Gift of the Teftator where he did not give, by which he ſaid that he 
claimed as Executor &c. Br. Colour, pl. 69. cites 19 H. 6. 12. 
Heath's 7. Treſpaſs of Grain carried away, the Detendant ſaid that he is Par- 
Max. 31. ſon, and the Grain grew in ſuch a Place, and thewed where &c. which 
_— was his Tithes, and he took it as Parſon, and the Plaintiff claiming to be 
88. b. Arg. Parſon there where he was not inſtituted nor inducted, took them, and he re- 
cites S. C. S#opk them, and the beſt Opinion was, that it is no Colour; tor he dues 
bid, wot confeſs Pofſefion in the Plaintiſſ, but as Uſurper. Br. Colour, pl. 14. 


* x cites 19 H. 6. 20, 
Cur. ſays; 
— ſince he took upon him to give Colour, if any was neceſſary, ſuch Colour as he gave was not 


ood. 
a Treſpaſs of carrying away Corn and Barley; Markham ſaid, A. B. was Parſon of C. and the Pariſvioners 
ſocved the 1 Day of May, and after the Parſon made the Defendant his Executor, and the Plaintiff «vas. in- 
ftituted and indutted Parſon there, and after the Pariſhioners ſevered the Tithes, and the Plaintiff, as Parſon, 
zook them as his proper Goods, and the Defendant, as Executor, took them; Judgment &c. and admitted 
good Colour. Br.-Colour, pl. 20. cites 21 H. 6. 30. Br. Emblements, pl. 9. cites 8. C. S. C. 
cited Arg. 10 Rep. 88. b but ibid. 91. a. it was ſaid per Cur. that Colour was given in that Caſe, but 


that there was no Rule of Court for the giving it. 


Quære, 8. In Treſpaſs of Charters and Minuments taken at D. it is no Plea that 
25 . the Property was 10 if NM who bailed to the Defendant, and the Plaintiff 
Property was £00k them, and the Defendant re-took them ; tor no Colour is given to 
10 J. N. who the Plaintift. Br. Colour, pl. 22, cites 2x H. 6. 36. 
bailedthem to 6s | 
V. P. who gave to the Plaintiff, who took them, and J. N. ve-took them, and gave them to the Defendant ; 
Judgment &. Br. Colour, pl. 22. cites 21 H. 6, 36. | 
Ir is 2 Colour that J. was poſſeſſed and bailed to T. who gave to the Plaintiff, and the Deſendant re- 
took Br. Colour, pl. 74. cites 24 H. 6. 37. | | 
Treſpaſs; of taking Slippers and Shoes, rhe Defendant ſaid, that he was poſſeſſed of three Dickers of Lea- 
ther, and bailed them to F &. <vho gave them t» the Plaintiff, who made thereof Slippers,, Shoes, and Bots, 
nd the Defendant came and took them, Prout ei bene hicuit; E Actio, and good Colcur 
er Cur. by Gift of the Bailiff, becauſe he had lawful Poſſelhon. Br. Colour, pl. 42. cites 5 H. 
X CES e | | 


1 
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9. It is no Colour in Treſpaſs of Goods that J. was poſſeſſed and bailed 
to the Defendant, and the Plaintiff took them, and the Defendant re-took 
them. Br. Colour, pl. 71. cites 21 H. 6. 3). 
10. Colour was given in Treſpaſs of Corn, where the Defendant juſtify'd 
as Tithes ſevered from the 9 Parts &c. gave Colour that the Plaintiff ſup- 
ping the Place where Ec. to be in the Pariſh of D. where M. P. is Parſon, 
where it is in the Pariſh of A. where the Defendant is Parſon, which M. 
P. had ſold to the Plaintiff all the Tithes in the Pariſh of D. came, and 
would have taken the Corn, and the Detendant would not ſuffer him, 
and. good Colour, and the Plaintiff recovered upon Verdict. Br. Co- 
lour, pl. 25. cites 21 H. 6. 43. | 
11. Treipaſs of Goods taken, the Defendant ſaid that F. N. was thereof 
poſſeſſed and mane the Defendant his Executor and died, and he ſeiſed them 
and bailed them to the Plaintiff for Fim to re-bail them, Quando &c. and 
he reque/ted him to re. bail, and he would not, by which he took them &c. 
and the Opinion of the Court was, that it is no Colour; for the Property 
Was never out of him &c. Br. Coloua, pl. 2. cites 28. H. 6. 4. | 
12. Treſpais of taking and carrying away his Timber; the Defendant Aud ſo long 
ſaid that the Place is 20 Acres, where 20 Wyches grew, which was the 2 the Defen- 
Frank-tenement of the Defendant, and the Plaintiff entered and cut ihe ;,, = wy = 
Wyches and made Timber and carried them away out of the Land, and the Frank tene- 
Defendant came and retook ; Fudgment ; and per Littleton it is good Co- ment is in 
lour, becauſe the W yches were Frank-tenement in the Detendanr, and 175 1 * 3 
in the Plaintiff they were Chattles, viz. Timber. But Priſot contra 5 tf by Bit 
For though the Nature is altered, yet it is one and the ſame Thing which may ſeiſin nor 
be well known, and the Property is in the Owner of the Soil when they are other iſe, is 


er HY Pa | no Colour ; 
cut, till they are carried away, therefore no Colour. Br. Colour, pl. 6. rn 


cites 35 H. 6. 2. Hy and there. ' 
fore does 
not amount but to the General Iſſue, viz, That it was the Timber of the Defendant, and 
the Plaintiff took ir, and the Defendant retook it, and is Not guilty in Effect; by which the 
Defendant ſaid that J. N cut the Trees, ani gave them to the Plaintiff, and the Defendant 
retook them, and the Plaintiff imparled. Br. Colour, pl. 6. cites 37 H. 6.6. And ir is no Plea that 
the Property was in his Maſter, without giving Colour, Ibid. cites 2 H. 4. 5. Heath's Max. zo. 


cites S. C. 


9 


13. Treſpaſs of Sheafs taken. Littleton ſaid Actio non; for the In Treſpaſs 
Place is 10 Acres, of which the Defendant was ſeiſed in Fee, and before the , 9 F 
Treſpaſs the Plaintif came and plow'd the Land, and ſowed it with his own good Colour 
Grain, and the Defendant entered and cut the Corn and put it into Sheafs, that the 
and at the Time of the Treſpaſs, the Plaintiff came and would have carried Plainiff : 
them away, and the Defendant would not ſuffer him but took and carried, n N 
them away ; Fudgment &c. and per Danby and Davers, this is good Co-7,,,,-,,, 
lour, contra per Priſot; for when the Plaintiff ſowed and had nothing Defendant 


in the Frank-tenemenr, and the Defendant entered before ſeverance an | ' 
1 1 ; eat 7 
cut them, the Property is clearly to the Detendant, by which he /aid wank A 


that the Detendant was ſeiſed, till by the Plaintiff diſ-ſeiſed, who ſowed the Lifts aatebs 
Land and cut the Corn, and the Defendant re-entered, and the Plaintiff Defendant 
would have carry away the Corn, and the Defendant would not ſuffer him, entered, and 


ES oF ; cut, and car- 
but carried it away; and the Opinion of the Court was, that it is a good e. 


Plea ; for per Danby, by the Regreſs of the Diſſeiſee, he puniſhes all Br, Colour, 
meine Treſpaſſes, and ſo in Effect the Poſſeſfion always continued in pl 69: cites 


him, bur Billinge Serjeant contra, and that the Diſſeiſee after Severance 38 E 3. 28 

ſhall not have the Emblements. Br. Colour, pl. 32. cites 37H. 6. 6. * g 

taken wrongfully. Per Fineux Ch. J. it is a good Bar and Colour in it elf, har tte Place cobere js 1999 
Acres of Land, of <vbich the Defendant was ſeiſed in Fee, and the Plaintiff foxved the Land with his proper 


Grain, and the Defendant cut and took it. Br Colour, pl. 44. cites 12 H. J. 25. | | 
He, that the Defendant cas ſeiſed till by the Plaintiff diſſeiſed, ap ſoured the Land, and the Defendant re- 


by t 
inter d, and took the Corn; quod nota. Br. Colour, pt. 44. cites 12 H. 7. 25. 


14. In 
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14. In Treſpaſs upon the Statute of 5 Rich. 2. . the Detendant pleaded 
that a long Time beſore the Treſpaſs, A. was ſeiſed ot the Land in Fee, 
and being ſo ſeiſed gave it to the Defendant's Father in Tail, who died 
ſeiſed, and the faid Land deſcended to the Defendant, and gave Colour to 
the Plaintiff by A. the Plaintiff replies that he was ſeiſed in Fee till the 
Detendant entered upon him and ouſted him; and he traverſes the Gift 
in Tail, and this is well by all the Judges of England. For no Poſſeſ- 
ſion ſhall be intended in rhe Defendant but by this Eſtate Tail, which 
he himſelf has pleaded. An Eſtate Tail cannot be gained by Diſſeiſin, 
Melior eſt Conditio poſſidentis, ubi Neuter jus habet. The firſt Poſſeſſion 
will ſerve to maintain Treſpaſs where the Defendant has not a Title. In 
this Caſe, the Colour given by the Defendant to the Plaintiff, gives the 
Plaintiff the firſt Poſſeſſion. Jenk. 118. pl. 36. cites 3 E. 4. 18. 

15. In Treſpaſs it was admitted for good Colour, that F. N. before 
that the Plaintiff had any Thing, was poſſeſſed of the Goods nt de Proprio, 
and gave them to the Defendant, and made the Plaintiſ his Executor and 
died, by which the Plaintiff was poſſeſſed, and the Defendant took them &c. 
and fo ſee that the Executor finding the Goods among other Goods, is 
good Colour. Br. Colour, pl. 65. cites 1 E. 5. 3. 

But whert a 16, In Treſpaſs of Boards taken, the Defendant ſaid hat he was poſe 

7 wo * ſeſſed of them, and delivered them to the Plaintiff to keep, and re-deliver 
N. and he Them, quando &c. and he carried them to D. and the Defendant re- took then 
ails tbem to and no Plea, for there is no reaſonable Colour; for he never confeſſed Pro- 

. S. this perty in the Defendant, and the immediate Bailment to the Plaintiff by the 

10 good S Defendant is no Colour; tor he does not confeſs Interęſt in the Plaintiff. Br. 
our to W, . 

S. becauſe it Colour, pl. 43. cites 5 H. J. 18. 

1s not 1mme- 

diate Bailment by the Defendant to the Plaintiff, Br. Colour, pl. 43. cites 5 H. . 18. 


And in Treſ- 1%, But if the Defendaat pleads Bailment upon Condition, or Gift upon 


— Plea Condition, and for the Condition broken he re-took it, this is good Colour; 


that he for the Party has Intereſt for the Time, and 15 the Condition broken the 

bailed the Property 1s re-veſted in the Defendant, and he may bail it or give It im- 

— „ mediately without any Seiſin. Br. Colour, pl. 43. cites 5 H. J. 18. 
edge, an 

1 the 8 and re-tock them ; for the Plaintiff has Intereſt quouſque &c. Br. Colour, pl. 45. cites 

5H. J. 18. 


18. Of Bailment of Sheep by the Defendant to the Plaintiff” to Compeſter 
his Land, A atter Chat them, 1 is good roms, 0 the Hal- 
tiſf; for he has Property 1 tempore, and all thoſe Caſes were agreed. 
Br. Colour, pl. 43. cites 5 H. J. 18. 

Heath's 19. In Treſpaſs of Goods, the Defendant ſaid that J. was poſſeſſed and 
= . Pailed to the Plaimiff, and after F. gave to the Defendant who took them; 


Cites 


but cites 28 and good Colour; for the Bailee has Property againſt all but the Bailor, 
H. 6. 4. that and there is no Privity between the Bailor and the Donee. Br. Colour, 
58 * pl. 76. cices 6 H. J. J. 
Chivas only by a Bailment is ill, notwithſtand ing that to give him Colour by the Gift of the Defen- 
dant, as Bailor, is good by ) H. 6. 31.——The Caſe was, in Treſpaſs of Beaſts taken the Defendant ſaid 
that before the Plaintiff any Thing had, be «vas poſſeſs d as of his proper Goods, and bailed to A. B. to rebail to 
him quandy &c. and A. B. gave to the Plaintiff, and be ſuppoſing the Property to be in 4. B. at the Time of 


the Gift took them, and the Defendant retook them, and a good Plea and good Colour. Br, Colour, pl. 11. 
Cites 7 H. 6. 31. | * | 


- 


20. In Treſpaſs of Corn &c. cut and carried away, the Defendant 
pleaded that 10 Eliz. he was ſeiſed of the Rectory of O. and demiſed the 
ſame to A. for Life, who demiſed io B. for Tears, and the Defendant as Ser- 
vant to B. took the ſaid Corn &c. as Tithes ſevered from the g Parts, and 

averred the Life G B. The Plaintiff demurred, for that the Plea 
| | amounced 


II "WY "um alla. 


— * — 
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- amounted to the General Iſſue; and Judgment was given in B. R. for 
the Plaintiff, The Defendant brought Error in Cam. Scacc. and aſſign'd 
tor Error, that the Plea amounted to the General Iſſue only, becauſe 
the Detendanc did not give the Plaintiff any Colour, and therefore Judg- 
ment ought not to be given againſt the Detendant, but only a Reſpon- 
deas Ouſter. But reſolved that in this Caſe Colour ought not to be 
given to the Plaintiff ; for he need not deny the Property of the Plain- 
tiff; becauſe the Matter of the Plea bars the Plaintiff of his Right. 10 
Rep. 38. a. Hill. 8 Jac, Dr. Leyfield's Caſe, 


——— ——C 


(E) Where Colour given by an Eſtate which is void or 
| determined, {hall be good, or not. 


1. IN Aſſize the Caſe was that the Feme was ſeiſed in Fee, and took Ba- Heath's 
ron, and had Iſſue Z. The Baron and Feme died. T. entered and Max. 32. 
died ſeiſed without Heir of his Body. The Tenant entred. The Plaintiß —5 55 
claiming as Couſin and Heir of the Part of the Father abated, and the Te- alfo 21 H. 6. 
nant re-entred; and good Colour as Heir of the Part ot the Father, 43. (bur the 


though the Land came of the Part of the Mother, Br. Colour, pl. 29. _— _— 
Cites 24 E. 3. 50. 9 

| It was 
doubted whether it was a good Colour #0 ſay that the Plaintiff claimeth by the Son and Heir of bim by «whom 
the Deſendant pretends Title. Heath's Max. 32. ſays it appears by 2 Aſſ. 5. that to give the Flaintiſt 
Colour by Abatement, is no Colour, „ 


2. Entry in the Nature of Aſſiſe, the Tenant ſaid that F. his Father 
was ſeiſed in Fee, and leaſed to N. for Life. N. died, and F. entred in his 
Reverſion and died ſeiſed, and the Tenant entred as Heir, and the Deman- 
dant claimed by Deed of Feoffment made by N. &c. and it was held no Co- 
lour ; for by the Death of the Tenant for Lite, and the Entry of the 
Leſſor, the Eitate of N. is determined, and the Title is by the Dying 
ſeiſed of the Father, and the Tenant cannot enter upon a Deſcent by him 
whoſe Eſtate was determined before, and ſo to give Colour by a Diſſeiſor, 
and confeſs Entry upon him, or by Feoffee upon Condition, and con- 
feſs Entry upon him by the Condition; for his Eſtate is defeated. Br. 
Colour, pl. 49. cites 2 E. 4. 17. | 
3. Per Littleton, if I ſay that F. S. was ſeiſed and infeoff*d me, and 
aſter J. S. infeoff d the Plaintiff, upon whom I entered, this is no Colour; 
or by the Plea I have deſtroy'd the Colour, quod nemo dedixit; for }. 
S. at the Time of the Feoffment of the Plaintiff was a Diſſeiſor, which 
is purged by the Entry. Br. Colour, pl. 55. cites 18 E. 4. 15. 
4 Entry ſur Diſſeiſin of Rent of Diſſeiſin done to the Predeceſſor of Heath's 
- the Plaintiff The Tenant /aid that V. NM. was ſeiſed of the Rent in Fee, Max. 30. 
aud granted it to Ne or of the Demandant for Term of his Life, and cites 5 C. 
after V. died, and then the Predeceſſor died, and the Tenant entered as Son 
and Heir of W. N. and it was held good Colour by all the Juſtices and 
Serjeants except Brian. And Brooke ſays it ſeems to him, that Efate 
determined cannot be Colour; for it is not doubtful to the Lay Gents nor 
Matter in Law, and therefore it is contrary to the Ground of the Colour. 
Br. Colour, pl. 56. cites 19 E. | 


4. 
5. Treſpaſs in Separali Piſcharia againſt an Abbot. The Defendant Heath's 


preſcribed in the Piſthary there, and that the Abbot, Predireſſor of the Defen- _ 39 
dant who preſcribed, leaſed to the Plaintiff for Life and died, and that this De- an 4 fays * 


fendant was elected Allet, and * a good Colour; Per Cur, Brooke it ſeems by 
* 7 


ſays tae Look, 
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that tho'the ſays that it ſeems the Leaſe was for the Life of the Leſſor, for an Abbot 
— ap- cannot diſcontinue, and therefore if it was for the Life of the Leſſee it 
— is no Bar ; but that this does not appear by the Book which is reported 
yet the Co- briefly; Br. Colour, pl. 18. cites ) H. J. 13. 


our is good. 


—_—_—— 3 oem. 


— 


— 
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(F ) By claiming in by Deed &c. Where nothing 
paſſes by it, and where good. 


Heath's Max. 1. A 8818 E by Baron and Feme againſt the Prioreſs of C. who /aid 
32. cites 8. C. that (he herſelf leaſed for Term of Life to the Baron and Feme, and 
the Feme dying the Baron took this Plaintiff to Feme, and the Tenant con- 
firmed their * for Term of Life. The Baron died, the Tenant enter'd as 
in his Reverſion, and the ſecond Feme Plaintiff claiming by Colour of the Con- 
 firmation, which is void as to her, held her in; and good Colour, per 
Finch, tho' it be a void Confirmation. Br. Colour, pl. 79. cites 40 
E. 3. 23. | 
Heath's Max. - So, to ſay that a Feme entered, claiming to have the Land in Dower, 
2. cites 8 C and yet a Feme cannot enter into her Dower without Aſſignment ; and 
S. P. yet good Colour, per Finch; quod Caund. conceſſit, by reaſon that ſhe 
| as Colour to claim Dower. Br. Colour, pl. 79. cites 40 E. 3. 23. 
Heath's Max. 3. So, per Finch, to ſay that the Father of the Tenant leaſed to the Plain- 
7 cites S. C. tiff for Nears, and the Tenant being within Age confirmed his Eſtate, and he 
S. P after the Term ended claimed in by this Confirmation; but if the Father had 
been Tenant in Tail, and the Iſſue confirmed within Age, Brooke ſays 
it ſeems to him that this ſhall be good Colour &c, whereupon the Plain- 
tiff above made Title. Br. Colour, pl. 79g. cites 40 E. 3. 23. 
Br. Colour, 4. Forcible Entry into the Manor of D. The Defendant ſaid that be- 
7 cites fore the Plaintiff any Thing had, A. was ſeiſed in Fee, and gave to B. and C. 
. his Feme, and to the Defendaut, and to the Firs of the Baron, and the 
Baron and Feme died, and the Plaintiff claiming by Deed of the Baron and 
Feme, where nothing paſs'd by the Deed, enter d with Force &c. and the 
Colour was challenged, becauſe the Baron and Feme were dead before 
the Claim; & non allocarut by which he challenged, becauſe it is no 
Colour but only to the ra & non allocatur, becauſe one Join- 
1 infeoff another of all the Land. Br. Colour, pl. 19. cites 
19 H. 6. 49. | 3 ON 5 | 
Br. Colour, 0 5. In forcible Entry with Force, and Detainer with Force, the Defen- 
3 dant pleaded that long before the Plaintiff any Thing had, he himſelf was 
fall he ſeiſed in Fee, and diffeiſed by the Plaintiff, upon whom he entered peaceably, 
iven in aud traverſed his Entry with Force, or Detainer with Force; and Paſton 
orcible En- J. held this a good Plea and Colour; bur Markham Serj. e contra, that 
” * it is no Colour; whereupon the Detendant faid that T. H. was ſeiſed in 
dant does not Fee, and died ſeiſed, and the Land deſcended to the Defendanr, and the 
bind the Plaintiff claimed by Deed of Feoffinent made by T. H. where nothing 
Plaintiff, paſs' d &c. whereupon the Defendant as Son and Heir of T. H. enter 'd 
peaceably, abſque hoc that he enter'd with Force. The Plaintiff re- 
plied that W. was ſeiſed, and infeoffed him, whereby he was ſeiſed till 
the Defendant ouſted him with Force, abſque hoc that the ſaid T. H. 
died ſeiſed, and ſo to Iſſue. Br. Forcible Entry, pl. 5. cites 21 H. 
3 Wy IS} 
Heath's Max. 6. Entry in the Ouibus of Diſſeiſin to the Father of the Demandanr. 
30. S P. The Tenant ſaid that B. recover d the Manor of D. againſt C. of which the 
cites 2 H. Land in Demand is Parcel, Duc Eftate of the ſaid B. the Tenant has, = 


” 1 7 
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the Demandant claim by Deed made by the ſaid C. where mm aſs'd 4 and E 
&c. and ſo gave Colour by him holz Eſtate is defeated, and . 4 y I 


Colour; per Cur, Br. Colour, pl. 30. cites 9 E. 4. 18. 2 par | 


that it ſhould be (18) as in Brooke, 


7. So where Tenant in Aſſiſe ſays that he was ſeiſed till by B. diſſeiſed, In Treſpaſs 
and the Plaintiff claiming by Colour of a Deed made by the ſaid B. 8c. en- if the Te- 
ter d, upon whont he re-enter'd; and good Colour per Cur. Br. Colour, pl. , - 2 

30. cites 9 E. 4. 18. ſeiſed till by 
45 | | 1 3 INE "INE the Plaintiff 

diſſeiſed, upon whom he re enter d, this is no Colour; for it is not Matter in Law, nor difficult to the 

Lay Gents, Br. Colour, pl. 15. cites 19 H. 6. 21. Br. Colour, pl. 67. cites 9 H. 6. 32. S. P. 


! 


8. Treſpaſs by H. B. Warden of the Chantery of D. and the Chaplains 
thereof. The Defendant /aid that the ſaid H. B. was ſeiſed in Fee, and 
leaſed to him = Years, and no Plea; for the Warden without the Chap- 
lains cannot leaſe, and it ſhall be by Deed, by which he ſaid by a ſtrange 
Name that H. B. was ſeiſed, and leaſed and gave Colour to the Rlaintiff” for 
Term of Life by Deed of H. B. and no Colour per Cur. For a Corporation 
cannct die, therefore he ſhall not ſay tor Term of their Lives, by which 
he gave Colour tor 'Ferm of Lite of the Leſſor. Br. Colour, pl. 60. cites 


41 E. 4 75. 


— 
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(G) Where Colour, without alleging or confeſſing Poſ: 
' ſeflion or Property in the Plaintiff, ſhall be good or not. 


1. ! Reſpaſs upon the 5 R. 2. The Defendant /a:d that the Father of 
the Plaintiff was ſeiſed of the Land in Fee, and held of C. in Chi- 
valry, and died, the Plaintiff within Age, by which G. ſeiſed the Ward of 
the Land and Body, and granted it to F. S. who granted it to the Defendant 
Kc. and the Deſendant entered &c. and this good Colour without Poſ- 
ſeſſion in Fact in the Plaintiff; for there is Poſſaſion in Law, and if the 
Guardian be ouſted, the Heir ſhall have Aſſiſe; and ſo upon Leaſe of the 
Father for Years &c. Et Cur. conceſſit that it was good Colour. Br. 
Colour, pl. 47. cites 2 E. 4. 5. 5 . 3 
2. In Trelpaſs the Defendant ſaid that F. was poſſeſs d of the Goods, and 
. baild them to the Defendant, and after F, gave them to the Plaintiff, and 
the Defendant took them ; and no Colour, inaſmuch as the Plaintiff Was 
not potleſs'd by reaſon of the Gift, and without Poſſeſſion he cannot have 
Action. Br. Colour, pl. 73. cites 2 E. 4. 23. | 5 ITT. 

3. In Treſpaſs the Defendant ju/tify'd for Waif. The Plaintiff chaE Br. Eftray, 
lenged for Default of Colour; and it was ſaid that if he intitles hin/clf me one 
to Eſtray, that he need not confeſs Property in the Plaintiff; for it the 8. * 
Property was in him, yet by the Stealing and Waiving, the Goods are 10 Rep. go. 


f f 2 E. 4. b. S. C. cited 
forteited. Br. Colour, pl. 52. cites 12 E. 4. 6. ek. wy - 


4 And it was held by all the Juſtices that if the Defendant had ſaid f 
that A. had been poſſeſs'd of the Goods as of his proper Goods, and that B. b. Cand ſo 
had flole them &c. that he ought to give Colour to the Plainritt; 'bar it is in the 


where he ſays that they were ſtole extra Poſſeſſionem ignoti, there needs Year-books, 
| 1 | 1 = b iS © pl. 141 and 
no Property. Br. Colour, pl. 52. cites 12 E. 4. 6. [S. b.] 1 af 


Mering that they were ſtolen extra Poſſeſſionem cujuſdam ignoti, and ſo it is not denied that the Pro- 
perty was the Plaintiff 's therefore he is not bound to ſhew expreſsly in whom the Property was. 


. 1 S > >. * a... . . F 
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S. P. per 5. $0 of Sale in Market Overt, if he ſays that N. fold to him, he need 
Befvel & not give Colour. Br. Colour, pl. 52. cites 12 E. 4. 6. 
our, pl. 52. cites 12 E. 4. 110 Rep. 90. b. cites 12 E. 4. 5.b.S.P. 


10 Rep. go. 6. Contra if he ſays that NM. was poſſeſſed as of his proper Goods, and ſold 


18 i: thew to him; for there he proves no Property was in the Plaintiff, and 
8 F * then he has no Colour of Action, but in the other Caſe it is not denied 


if he ſays but that the Property was in the Plaintiff, and there Colour need not be 
he ſold them given. Br, Colour, pl. 52. cites 12 E. 4. 6. [S. b.] 


to him in | 

Market Overt, he ought to give Colour. But the Reporter ſays it ſeems to him that this Caſe is not 
well reported ; for the Reaſon there given makes againſt the Opinion of the uſtices ; for their Reaſon 
is, that the Plea ſhall not be good without Colour when the Property is alleged in a Perſon certain, 
becauſe this proves that there was no Property in the Plaintiff, and Io has no Colour of Action, and 
conſequently this is a good Reaſon that no Colour ſhall be given, becauſe it is an abſolute Bar of the 
Property, and of all the Right of the Plaintiff; and ſo is the Book of 32 H. 6. 1. a. b. in the ſame Caſe, 
when the Property is alleged in a Perſon. certain ; and with this accords 21 E. 4. 18. b. and 21 E. 


4 65. a, 


f So pet Cat. & Pigot, where a Man jaſtiſſes for Damage feaſant, he 
ſhall not give Colour; but there he does not claim Property in the Goods. 
Br. Colour, * 52. cites 12 E. 4. 12. | 
8. Treſpaſs of a Cloſe broken, and Apples taken & c. The Defendant 
juſtified the Entry by Leaſe for a Year, and the Apples grew there, and the 
Opinion was, that this was no Colour for the Apples; for it ſhall be in- 
tended that the Plaintiff had Property by other Matter, Dy which the 
Defendant gave Colour by Poſſeſſion in the Plaintiff. Br. Colour, pl. 58. 
Cites 21 E. 4. 52. F x 5 
Br. Proper= 9. It is good Colour in Treſpaſs of Sheafs between Parſon and Vicar, 
ty, pl.35. that the Plaintiff claimed them as Parſon, and the Vicar took them; tor by 
period 3 the Claim the Property is in him, and the Poſſeſſion alſo, tho' he does 
Max. 22. not claim them, quod Brian and Chocke conceſſit. Br. Colour, pl. 62. 


cites S. C. cites 22 E. 4. 23. 
— 10 > 
89. a. verſus finem Arg. cites S. C. 


But it ſeems 10. A naked Colour in an Ejectione Firmæ is not ſufficient, as it is in 
2 de Aſſiſe or Treſpaſs &c. which does not comprehend any Title or Convey- 
2 ** ance in the Writ or Count, as this Action does in Both. D. 366. a. pl. 
in the Marg, 35. Mich. 21 & 22 Eliz. in Ld, Cromwell's Caſe, and ſays, that ac- 


ot Dyer 366. cording to this is L. 5. E. 4. 5. in Formedon much argued. 


2 at — ; : 3 Fi © "2" 5 * 


(H) Where Colour given, and after deſtroyed by Plead- 
ing, or given by a Stranger, or one whoſe Eſtate ap- 
pou in Pleading after to be defeated and avoided, 

all be good or not, . | ö 


1. IHE Alienation which be in Remainder defeated by his Entry was 


admitred for good Colour, viz. the Alienation ot the Tenant for 


Life co the Plaintiff, Br. Colour, pl. 67. cites 2 H. 4. 

2. Treſpaſs, the Baron was ſeiſed, and infeoffed D. in Fee, and conveyed 
the Deſcent from D. to F. and from F. to G. Feme of the Defendant, as 91ſ- 
ter and Heir, and the Defendamt in Right of his Feme entered, and the 
Plaintiff claimed by Colour of a Deed of Feoffment mads by IN. Son of the 41 
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R. the Feoffor, where nothing paſſed Eg. entered, upon whom t he Defendant 
re-entered, and did the Treſpaſs. Port. ſaid this is no Colour; but Newt. 
and Paſt. Juſtices e contra ; tor he has acknowledged the Franktene- 
ment was once in the Plaintiff, Port. faid, in Atfiſe it is no Plea, 
quod fuit conceſſum. Afterwards Port. ſaid it is not good; for it is 
given by N. Son of R. the Feoffor, and he has not ſbeun that N. ever 
had Poſſeſſion, and therefore it is not to the Purpoſe, tho' N. was Heir 
to R. And alſo the Defendant ſaid that it is not good, inaſmuch as he 
ſays that he re- entered, and cut the Trees, in which Caſe, at the Time 
of the Treſpaſs ſuppoſed, the Franktenement was in the Defendant, 
and ſo no Colour to the Plaintiff, and as to this Intent the Plea was 
held good by all che Juſtices, and ſo to the other Intent; for the Frank- 
tenement was confeſs'd in the Plaintiff at one Time, by which the Plaintiff 
had judgment to recover. Br. Colour, pl. 24. cites 21 H. 6. 40. 

3. It is no Plea hat the Baron of a Feme was ſeiſed &c. and died, and 
N. MH. abated, and endow'd the Feme, and the Plaintiff” claimed by Colour 
Sc. made by N. NM. This is no Colour tor the Feme, after the Endow- 
ment is in by the Baron, and the Eſtate of the Abator determined. Br. 
Colour, pl. 36. cires 38 H. 6. 7. 


4. Entry in the Quibus ; the Tenant ſaid, that F. S. was ſeiſed in Fee, Heath's 
to whom F. D. releajed all his Right by his Deed &c. and F. S. infeoffed Max. 29, 30} 
H. Que Eſtate the Tenant has, and gave Colour to the Plaintiff by J. S. © 8.0 


and J. D. who releaſed, and was not ſeiſed; Per Priſot, the Colour by 
I is not good, by Which Laycon gave Colour by J. S. only; Quod 
Nota; and by the Reporter che firſt Colour was good; for by Little- 
ton, if it be void . D yd it is good by F. S. Br. Colour, pl. 35. 
cites'38 H 6. 5. | 

5. Treſpaſs Ci Ingreſſus nom datur per Legem ; the Defendant ſaid, 
that before the Entry F. S. was ſeiſed in Fee, and infeoffed him, and that P. 
claiming the Land by Colour of a Deed made to him by FJ. F. before the En- 
try, and before the Fooff ment made to Defendant, entered, and infeoffed the 
Plaintiff, and the beit Opinion was, that it is no good Colour, becauſe 
it is given by P. a Stranger, and not by F. S. by whom the Defendant claim. 
ed, and alter rhe Detendant amended it, and by the Reporter the Court 
ſtayed in this the more, for that it would be an ill Example of changing 
the ancient Courſe of Pleading than tor any Default in the Colour, 


Br. Colour, pl. 36. cites 38 H. 6. 7. 


(I) Where, and in what Actions Colour ſhall be good, 
without an immediate Entry upon the Plaintiff. In 
what not. 


1. IN Treſpaſs, the Defendant ſaid, that F. S. was ſeiſed, and diſſeiſed 
by B. who infeoffed the Plaintiff, upon whom F. §. re-entered, Que 
Eftate the Defendant has, this is no Plea, Per Brian, and the Juſtices of 
. R. becaule the Entry of the Defendanr 1s not immediately upon the 
Plaintiff, and then this is no Colour to the Plaintiff; contra if the En- 
try had been immediately by the Defendant upon the Plaintiff, to whom the 
ſaid J. S. had releaſed all his Right, and yet there the Defendant was 
Treſpaſſor to the Plaintiif till the Releaſe came; bur Brooke ſays, it 
ſeems that the Plaintiff ſhall nor puniſh this without Regreſs, and he 
cannot make Regreſs after the Releaſe. Br. Colour, pl. 83. cites 5 H. 
J. 11. | 


7 F (K) By 
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(K) By whom, or to whom it muſt or may be given. 


Heath's 1. IN Treſpaſs the Defendant pleaded his Franktenement ; the Plaintiff 
Max. 30. ſaid, that before the Defendant any Thing had, F. was ſeiſed, and in- 


2 Nox feoffed him, and the Defendant claiming by Colour of a Deed &c. made ty 


ſeems miſ- F. where nothing paſſed, entered, upon whom he re-entered, and brought the 
printed for Act ion, and per tor. Cur. he ſhall not give Colour to the Defendant, but 
19 H. 6. 32 Colour ſhall be given only to the Plainciff, but he ſhall ſay that F. in- 


—_— feoffed him, by which he was ſeiſed till the Detendant entered &c. 


dant in Aſſiſe and diſſeiſed him, upon whom he re-entered and brought the Action. 


or Treſpaſs Br. Colour, pl. 16. cites 19 Hf. 6. 32. 


— eiſed till by A. diſſeiſed, who did infeoff the Plaintiff, and he did efiter, and a good Colour. 


Colour 2. In Treſpaſs of Trees cut; the Defendant ſaid, that V. N. was ſciſed 
ought always ;,, Fee, and gave to J. in Tail, and died, and the Land deſcended to &. who 


— * 5 ho died, and the Defendant as Son and Heir entered, and gave Colour by S. 


is firſt in the Quod Nota; and not by W. + and yet admitted. Quzre, inafſ.. 
Conveyance, much as it is by one Meſne in the Conveyance. Br. Colour, pl. 21. cites 
or otherwiſe 2 1 H. 6. 32. 

all before is f 

waived. 10 Rep. 89. b. Arg. ſays, that with this accords * 10 H. 7. 14. b. 15 E. 4. 32. a. 18 E. 4. 10. 
a. and 22 E. 4 25. a. Ibid. 91. b. per Cur. S. P. accordingly, and cites 10 H. 7. 14. b. 15 E. 4. 
32 a 18 E. 3. 10. a. 22 E. 4. 25. a. Long 5 E. 4 134. a. and 21 H. 6. 32. b. * Br. Colour, 
pl. 84, ($5 cites S8. C. | 


3. In Treſpaſs, the Defendant pleaded Fine levied between T. and C. and 
the Plaintiff claiming for Term of Life by Leaſe made by TZ. where nothing 
paſſed, and W angt. would have demurred, becauſe in the Pleading of 
the Fine the Detendant did not ſhew Seiin in the one nor the other, who 
were Parties to the Fine, but ſaid Quod finis ſe levaſſet inter &c. by which . 
acknowledged all the Right &c. tor the Fine is good it the one or the other 
are ſeiſed, by which the Defendant ſaid that T. was ſeiſed &c. and levied 
the Fine between him and the ſaid C. and gave Colour as above, and then 
well &c. Br. Colour, pl. 4. cites 34 H. 6. 1. 

Where a Man claims by divers Feoff ments to his Father, who died 
ſeife , it is better to give Colour by the Father than by the firſt Feoffor ; tor 
this is the Title to the Heir. Br. Colour, pl. 49. cites 2 E. 4. 17. 
Heath's J. Note, that it was admitted, that in Treſpaſs, if the Defendant 
Max. 29. pleads Feoffment by A. to B. who infeoffed C. who after infeoffed the Defen- 
—— And con- dant, he may give Colour by A. to the Plaintiff, or by B. or by C. who was 
cordar 3 E. in the meine Conveyance, Quod nemo negavit. Br. Colour, pl. 46. 
4 N.[17] cites L. 5 E. 4. 134. 


that where a 


Man alleged Gift in Tail and ſeveral Deſcents, and gave Colour by bim <vho laſt died ſeiſed, and wells 
Br. Colour, pl. 46. 


Colour muſt 6. Entry in the Quibus, the Tenant ſaid that bis Grandfather was ſciſ- 


always be ed, and by Proteſtation died ſeiſed, and the Land deſcended to his Father, 
vas -4 who entered, and was ſeiſed, and by Proteftation died ſeiſed, and the Land 
"I dy deſcended to the Defendant as Son and Heir, and gave Colour by the Father, 


any Meſne and becauſe he did not give Colour by the Grandfather, therefore the De- 
in the Con- ſcent to the Father is void, and ſhall be ouſted, and to he was; contra if 
veyance, he had given Colour by the Grandfather, Br. Colour, pl. 63. cites 22 
Heath's E 2 | | | . | 
Max 29. 424 WY | 

cites 8. . io Rep. 89. b. Arg. cites 8. C. 


5. So 


” 
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7. So where he ſays that J. being ſeiſed, infeoffed B. who inteofled the 
Defendant, and gives Ce- ty B. s / F CN he J. ſhall 5. 1 3 
contra it he had given Colour by J. quod nota, per Brian, Catesby, & 
Vaviſor, by which the firſt Deſcent was ould Br, Colour, pl. 63. 
cites 22 E. 4. 24. 

8. Note that Colour ought to be Matter in Law, and doubtful to the Heath's Max. 
Lay Gents, and ſhall be given to the Plaintiff, and not to one who is Meſye 3": cites S. C 
in the Conveyance, and ſhall not be given 70 4 Stranger who infeoffed the 
Plaintiff, and ſhall not be given by Poſſeſſion determined, viz. where it ap- 
pears in Pleading that the Poſſeſſion is determined. Br. Colour, pl. 64. 

9. He who claims no Property in the Thing, but takes it as a Diſtreſs 
&c. ſhall not give Colour, Br. Colour, pl. 64. 


For more of Colour in Pleadings in General, ſee Afſiſe Traverſe 
Treſpais, and other Proper Titles. p 2 


Commiſſions and Commiſſioners. 
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— ̃ 


(A) Good. And what may or muſt * done by Com- 
miſſion, and what by Writ. | 


. JF Commiſſion iſſues to take F. S. and his Goods, without Indi ment, or S. P. and one 
Suit of the Party, or ot her Proceſs, this is not good; for it is againſt 8 ä 

the Law; per Cur. Br. Corone, pl. 194. cites 42 Aff. 5. 12, 13. 22 
| . ; 885 N 5 Party by this 
Commiſſion, the Commiſſioners of Oyer and Terminer took from him this Commiſſion, becauſe ir was 
againſt Law, and ſaid they would ſhew it to the King's Counſel ; quod nora. Br. Commiſſions, pl. 15. 
Cites 42 Afl. g,——A Commiſhon was made under the Great Seal to take J. N. (a notorious Felon) and 
to ſeiſe his Lands and Goods, This was reſolved to be againſt the Law of the Land, unleſs he had been 
indicted or appeal'd by the Party, or by other due Proceſs of Law, 2 Inſt, 54. Cites 42 Aſſ. 5. Rot. 


Parl. 17 R. 2. Nu. 37. | 


2. And if Writ iſſues to inquire of Champerty, Conſpiracy, Confederacy, S. P. and per 
Ambodextries, or to inquire what Felony F. S. did to V. N. all Indiètments Kniver J. 


taken by Force of ſuch Writs are void, and the Parties ſhall be diſ- - Reb 


miſs d, and ſhall not be put to ahſwer; for it ought to be by Commiſ- Lax; for 
ſion. Ibid. this is no 
| — a Warrant ro 
them without Commiſſion, and damn'd that which was done &c. by Advice of all 8 quod 
ota. And Brooke ſays, ſo ſee that a Thing cannot be done by Writ æubich ought to be by Commiſſion. Br. 
mmiſſions, pl. 16. cites 42 Aſſ. 12.8. C. cited 4 Inſt. 164. 


3. A Commiſſion is 4 Delegation by Warrant of an Act of Parliament, or No new Com- 


A FTA: . . miſſions Can 
of the Common Law, whereby Juriſdiction, Power, or Authority is con- miſe er. 


ferr'd to others; for all Commiſſions of New Invention are againſt Law, ,,;,;,,, 1 
until they have Allowance by Act of Parliament. 4 Inſt, 163. cap. 28. of Parlia- 


ment, how 
neceſſar y ſoever they ſeem to be; and Commiſſions of new Inquiries &c. aud of new Invention, have 
becn — by Authority of Parliament, and by the Common Law. 2 Inſt. 478, 479. 


4. Com- 


1 — tae 8 
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. Commi ſſions under the Great Seal were directed to ſeveral Com. 
Ws a within ſeveral Counties, to inquire of divers Articles annex'd 
to the Commiſhons, and which were to inquire of Depopulations of 
Houſes, convertipgArable Land into Paſture &c. but that they ſhould have 
- no Power to hear and determine the ſaid Offences, but only to inquire of 
them. Reſolved by the 2 Chiet Juſtices and Juſtices, that the ſaid Com. 
miſſions were againſt Law, becauſe the Offences inquirable were not cer. 
tain within the Commiſſion icelt, but in a Schedule annexed to ir; and 
alſo becauſe it was to inquire only, which is againſt Law; for thereby 
a Man may be unjuſtly accuſed by Perjury without Remedy, it not be- 
ing within the Statute of 5 Eliz. and the Party may be detamed, and 
ſhall not have any Traverſe to it. 12 Rep. 30, 31. Trin. 5 Jac. The 
Caſe of Commiſſions, 
4. 6 Ann. cap. 7. S. 21, No greater Number of Commiſfioners ſhall be 
made, for the Execution of any Offce, than have been employ'd in the Execyu- 
tion of ſuch Office before the firſt Day of this Parhament. 


ä —— —„V — 


— 
— 


(B) Who may be Commiſſioners. And their Power. 


1. IF any are made Commiſſioners, and afterwards others are made Com- 
miſſioners, the /r/# Commiſion is determined, Godb, 105. pl. 123. 
Mich. 28 & 29 Eliz. C. B. Anon. 

2. One who has been Solicitor in a Cauſe, is not fit to be a Commiſſioner 

in me _ Cauſe, Godb. 193. pl. 276. Trin. 10 Jac. C. B. Forteſcue 
V. e. 

3. A Commiſſion was directed out of Chancery on Ded. Poteſt. to A. & 
al. The other Commitlioners would examine A. their Fellow-Commiſ- 
ſooner as a Witneſs; and by the Opinion of Ainſcomb, they cannot com- 
pel him to be examined, which Doderidge granted ; Brook of the Mid- 
dle-Temple e contra. Quzre, that if he would aſſent to be examined, 
if yet this Examination be not taken coram non Fudice. 2 Roll Rep. go. 
Paſch. 17 Jac, B. R. Sir Nich. Parker's Caſe. 

Time and Place is only for the fix d [firſt] Meeting of the Com- 
mb. but after they may adjourn to another Time or another Place; 

r Ld. Chancellor. Chan. Caſes 282. Trin. 28 Car. 2. Brown v. 

ermuden. 

And if other? 5. A Commiſſioner may be a Witneſs, but then he ought to be examin'd 
are examined before any other Witneſs be examined. Vern. 369. pl. 362. Hill. 1685. 
before him . 3 5 
in his Pre. Bright v. Woodward. 

_ be afterwards examined, having heard the former Examinations; and therefore the 15th of Dec. 


1681. a Commiſſioner who had ſo done, came as afterwards and was examined in Court, his Depo- 
fition was ſuppreſs d. 2 Chan. Caſes 79. Mich. 33 Car. 2. North v. Champernoon. 


— 


— 


(C) Misbehaviour of Commiſſioners. What is. And 
puniſhed How. = 


1. AN. Commiſſioner certifying falſely that a Witneſs was examined on 
Oath and ſworn, who never was examined, is a great Fault, and 

- fineable, Cro, E. 623. pl. 1). Mich. 40 & 41 Eliz. B. R. Fiſh v. Tho- 
roughgood. 3 e . 
| | 5 5 2. Com- 


— 
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2. Commiſſion to examine Witneſſes went out to Sir Alexander Brett Commiſſio- 
and others, who made Certificate againſt Sir Alexander of partial Pro- er to y 
ceedings. Philipps Serj. moved at the Rolls for a Commiſſion to others, —4 Dons 
to examine in whom the Miſdemeanor was, if in Sir Alexander, or in the ſion of Par- 
Certifiers, & fuit negatum; for ſuch Collateral Certificates are not re- tiality and 
quired of the Commiſhoners; but let them certify the Matters commit- "ay 
ted to their Charge, and it there be Miſdemeanor, let the Party wronged 3 . 
thereby make Affidavit thereof, and then take out his Attachment. Cary's Morgan v. 
Rep. 43- cites 13 Nov, 1 Jac. Bowdler. 
3. It a Commiſſioner in a Cauſe in Canc. takes Bribes for the execut- But no Re- 
ing thereof, he may be indicted and fined by the Common Law; Per 3 
Popham Ch. J. Cro, 65. pl. 4. Paſch. 2 Jac. C. B. Moor v. Foſter. per 1 
b | rices, 1d, 
———Yelv. 62. S. C———S. C. cited Arg. Show. 343. 


4 The Plaintiff's Commiſſioner would not let a Witneſs declare the 
whole Truth, but held him ftrictly to the Interrogatories to ſtifle the Truth, 
this was held a Miſdemeanor, and that Commiſſioners to examine ought 
to be Indifferent, and by all Means to expreſs the Truth, and they are 
not ſtrictly bound to the Letter of the Interrogatories, but to ever 
Thing alſo which ariſes neceſſarily upon it for manifeſting all the Trut 
concerning the Matter in Queſtion; and where one of the Commiſſioners 
went out of the Place to the Plaintiff into another Room during the Exa- 
mination, and had private Conference with him, it was held that a 
Commiſſioner ought not before Publication, diſcover to any of the Par- 
ties what any Witneſs has depoſed, nor to confer with the Party after he 
has begun to examine on the Interrogatories to take new Inſtructions to 
examine further than he knew before, and if he does he is puniſhable by 
Fine and Impriſonment. 9 Rep. Jo. b. 711, a. Trin. 9. Jac. in the Star- 
Chamber, Peacock's Caſe. | 

5. One of the Commiſſioners letting the Defendant eſcape being taken 
upon a Commiſhon of Rebellion, was to fand committed to Priſon till 
he brings in the Detendant. Toth. 100. cites Hill. 18 Jac, Sacheverel v. 
Sacheverel. | 

6. Commiſſioners upon a Commiſſion of Rebellion, letting the Party 
go where he liſted, were ordered to be committed till they Pay the Debt Toth. 

101, 102, cites Trin. 18 Jac. Nelſon v. Yelverton. 

7. The Detendant's Commiſſioners for examining Witneſſes met at 
the Time and Place appointed, but refuſed to join and act in the Execu- 
tion of rhe Comuni; and upon Affidavit made of this, the Court 
ordered that the Defendant ſhould Name other Commiſſioners, and *rwas 
pray'd that the Plaintiff might name other Commiſſioners too, becauſe one 
of his Commiſſioners was not there, ſo that it ſeemed to have been a 
Practice, and the Court doubted whether an Attachment lay againſt the 
Defendant's Commiſſioners or not; Et Adjornatur. Hard. 170. pl. 6. 

Trin. 12 Car. 2. in Scacc. . ... v. Forteſcue & al. 

8. If a Commiſſioner to take a Fine executes it corruptly, he may be 
fined by the Court; for in Relation to the Fine . is the proper Bu- 
ſineſs of this Court of C. B.) he js ſubje& to the Cenſures of it as Attor- 
nies &c. 2 Vent. 30 Paſch. 29 Car. 2. C. B. Parrot's Caſe. 

9. If a Commiſſioner 1 to ſit, the Suitor has no Remedy by Action And 
againſt him, and though perhaps his Refuſal will be a Contempt to the iir for few 
Court if without Excuſe, yet doubtleſs they will never puniſh the Per- ing as a Com- 
ſon for it unleſs his reaſonable Charges allowed; Arg. Show. 343. Mich miſfioner | 
3 W. & M. Stockhold v. Collington, upon a Com- 


| | * * miſſion to 
examine Witneſſes, though it was objected that he acted by Command of the Court, and therefore 
could not take a Promiſe of Reward for the Service any more than a Sheriff or Bailiff; ſed non Alloca- 
tur; becauſe he is appointed at the Nomination of the Party who ought to pay him jt he imploys him, 
I Salk. 330. pl. 1. 8, C. — Carth. 208. 8 C. adjudged accordingly. ——— Show. 343, 343. S. C. 5 
0 | 7 | 8 FP. 
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2 And 203, 
204. pl. 20. 
8. C. 


1 
Dommiſhon did not execute the ſame, but did examine Witneſſes Bere it 


* 
1 
* 1 


. — 


S. P. adjudged.——Comb. 186. Stockton v. Colliſon, 8. C. but S. P. does not appear. — 12 Mod 9. 
Stockwell and Colliſon S. C. but not clearly S. P. 
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(D) Commiſſions granted. In what Caſes, and How 
to be executed. | 


% 


I Commiſſion out of this Court to prove whether a Child was legiti- 
A mate. Toth. 100. cites Paſch. 11 & 12 Eliz. Creſey v. Hull — 
Ibid. cites 22 Jac. contra, Hobby v. Smith. 

2. A Commiſſion to examine Witneſſes on both Parts #por 14 days 
Warning, to be given to the Defendants. L. one of the Defendants made 
Oath that neither he nor U. had any Warning, but if any Warning was 
given, it was given to F. the other Defendant, who is little interefted in 
the Cauſe, but made a Party as the Defendant's Counſel ſuppoſeth, to 
take away his Teſtimony from the other Defendant. Therefore ordered 
a Commiſſion be awarded, whereof the ſaid L. ſhall have the Carriage 
directed to the former Commiſſioners, and 14 Day's Warning ſhall be 
given to the Plaintiff, and he to examine if he will. Cary's Rep. 129, 
130. Cites 22 Eliz, Hollingworth v. Lucy, Varney and Smith. 

3. Commiſſhons by ſeveral Warrants cannot be executed and fatisfied 
Simul & Semel by one and the ſame Inquiſition, but ought to be di- 
vided and ſeveral, as the Warrant is ſeveral. Poph. 94. Paſch. 37 Eliz. 
Pigot's Caſe. 

4. A Commiſſion was awarded to prove Cuſtoms, but Parties intereſted 
ſhall not be examined as Witneſſes. Toth. 101. citcs 10 Jac. Hopton v. 
Higgins. 

of The Court ordered that a Commiſſion ſhould go forth to ſer out 
Lands that lie promiſcuou/ly to be lia ble for Payment of Debts. Toth. 
101. cites 14 Jac. Mullineux v. Mullineux. | 

6. A Commiſſion 20 ſet out Copyhold Land from Free Land which lie ob- 
ſcured ; if the Commiſſioners cannot ſever it, then to ſer out ſo much in 
lieu thereof. Toth. 101. cites Mich. or Hill. 5 Car. 2. Pickering v. 
Kimpton. 

7. Where a Man is to perfect his Anſwer on Interrogatories or to be 
examined for a Contempt, though the Rule of Court is that he ſhall be 
examined in 4 Days or ſtand committed; yet if the Party be in the 
Country, he ſhall have a Commiſſion to take his Examination. M. 35 
Car. 2. 1683. Verna. 187. Anon. 3 | 

8. A Commiſſion returnable fine Dilatione muſt be executed before the 
ſecond Return of the next Term, if executed afterwards it is void, and 
the Depoſition ought to be ſuppreſſed. 2 Vern. 199. pl. 179. Mich. 1690. 


8 — 
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(E) New Commiſſions granted. In what Caſes, and 
10 8111 | How. 


HE Plaintiſf and Defendant both joined in Commiſſion to exa- 
mine Witneſſes, and the Plaintiff having the Carriage of the 


* 
1 = 

: 
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Court, therefore order d the Defendant ſhould have a new Commiſſion to 


the 
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the former Commiſſioners, wherein the Plaintiff might alſo examine if 
he lift, and at the Return thereof Publication; and in the mean time 
Publication is ſtay'd. Cary's Rep. 160. cites 21 Eliz. Mack worth v. 
Swayefield & al'. 

2. Whereas a Commiſſion iſſued out to examine Witneſſes on both Par- 
ties, which is returned executed, upon Oath made by one G. B. that 
he ſerved Precepts from the Commiſſioners upon A. B. C. and D. to be 
examined on the Detendant's Behalf before the ſaid Commiſſioners, who 
appeared not, it is therefore ordered that a new Commiſſion be awarded 
to the former Commiſſioners at the Defendant's Charge, as well to examine 
the ſaid 4 Witneſſes as any other, Cary's Rep. 158, 159. Cites 21 Eliz. 

Shepherd v. Shepherd & al. 

3. A Witneſs having committed a Miftake in his Examination before Chan. Caſes 
Commiſſioners, applied himſelf to them to reftity it, who told him that 25. Randal 
the Commiſſion was returned to London, and he coming there made Oath v. Richford, 
. of it, and that he was ſurprized by a hafty Examination; but the Commiſ- * — 

Jon not being opened, it was returned back to the Commiſſioners, with a ſpe- 87. 
cial Commiſſion to open it, and permit the Witneſs to reftify his Miſtałe; and 
afterwards the Special Commiſſion being executed and returned, a Mo- 
tion was made to ſuppreſs the Depoſitions, becauſe unduly taken, and 
that no ſuch Special Commiſſion ought to have been ; whereupon it was 
referr'd to the Maſter of the Rolls to examine into it, who call'd to his 
Aſſiſtance the Six Clerks, and they were all of Opinion that no ſuch 
Commiſſion had ever been or ought to be now granted; ſo the Depoſi- 
tians and the Special Commiſſion were ſuppreſs d. Nelſ. Chan. Rep. 92, 93. 

15 Car. 2. Randall v. Richards. a | 

4. The Detendant having exhibited Writings at a Commiſſion for Exa- 
mination of Witneſſes, ſuggeſted that they were altered and interlined 
fince the Commiſſion executed, and pray'd a Commiſſion to examine that 
Point, It was objected that when the Party has a Commiſſioner preſent, 
he can never examine new Interrogatories by Commiſſion. To which it 
was anſwered, that this is true as to the Merits; but the Matter com- 
plain'd of has happened ſince, and not examined into by the Commiſ- 
tioners, it not being then in Being; and tho” it was replied by askin 
How the Delendant could know this but by Diſcovery of his Commit 
ſioner, who ought not to diſcover the Examination, yet the Ld. Chan- 
cellor ordered a Commiſhon. Chan, Caſes 273, 274. Hill. 27 & 28 Car. 

2. Richardſon v. Lowther. | ; 

5. After Publication and Hearing, a Commiſhon was granted to exa- Vern. 21. pl. 
mine new Matters ſtarted at the Hearing, upon Condition of Conſent to 13. 8. C. but 
go to Trial the next Term, (an Iſſue being directed to be tried at Law) S. F. does 
and return the Commiſſion beſore the Term; but the Trial not to ſtay, Pear. 
tho* the Commiſſion ſhould not be returned (which was to be from Bar- 
celona) by the Time; and the Ld. Chancellor directed that the Commiſ- 
fion ſhould be delivered to Mr. Herne to ſend by the Poſt to Barcelona, 
and when executed to receive the ſame back. 2 Chan. Caſes 16. Mich. 

3 Car. 2. Newland v. Horſeman. . | | | 

6. If either Party have a Commiſſion De Novo after he has been exa- Curſ.'Canc. 
mined on a former, he muff examine on the ſame Interrogatories as were #7. 4 * 
exhibited by him on the former Commiſſion, and no other, wit out an Or- bis. 
der or Conſent of Parties. P. R. C. 221. | 


For more of Commiſſions and Commiſſioners in General, ſee Eramt- . 
nation, Fine, and other Proper Titles. 
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3. A. was 
committed 


by Commiſ- &c. 


(A) Commiſſion of Rebellion. 


I. HE Defendant made his per/onal Appearance upon a Commiſſion 
of Rebellion, for ſaving his Bond made to the Commiſſioners in 
that Behalf. Cary's Rep. 82. cites 19 Eliz. Brown v. Derby. 

2. Commonly it is aſed to take the Bonds in the Name of the Ld. Chan- 
cellor, Ld. Keeper ot the Great Seal of England, the Maſter of the 
Rolls, or any 2 of the Maſters of the Chancery, all which are good 
and allowable by the Practice of the Court of Chancery, Cary's 
Rep. 83. 

yg A Commiilion of Rebellion for not Payment of Cots was awarded 
againſt the Defendant to one John ap David, who did thereupon appre- 
hend the Defendant, and for his more ſafe keeping delivered him to 
Thomas Moſton, Ele 3 Sheriff of the County of Flint, who took Charge 
of the Priſoner accordingly, and now refuſes either to deliver the Priſoner 
to the Commiſſioner, or to bring him himſelf into the Court at the 
Day. Day is therefore given to the ſaid Sheriff to bring into this Court 
the Body of the ſaid Defendant by Thurſday next, upon Pain of 101. 
Cary's Rep. 150. cites 22 Eliz. Evans, Dean of St. Aſaph, v. Ap Rees & 
Ap Bennet. | 

7 Bail may be taken on a Commiſſion of Rebellion ſor the Breach of 
2 Decree ; but in caſe they refuſe Bail, then they ought to bring the 
Party up to the Court without Delay; and for the not doing it, but 
keeping him in Priſon for 6 Weeks in the Houſe of H. who arreſted 
him, H. was ordered to the Fleet for his Abuſe, and to pay the Defen- 
dant his Coſts and Charges ſuſtained by the Impriſonment. Chan. Rep, 
261. 15 Car. 2. Inglett v. Vaughan. 

5. A Commiſſion of Rebellion, by the Courſe of the Court i/ues on- 
Jy to the Sheriff of Middleſex. 2 Wms's Rep. (657) pl. 206. in a Note 
there by the Editor. , | 


For more of Commiſſion of Rebellion in General, ſee Commiſſion 
and Commrſſtoners, (C) pl. 5, 6. and other Proper Titles. 


(A) Commitment. 


(A) Form of Commitments. How. In Caſes not 
| 42 Criminal. 


Mich. 8 W. 'T HE Difference where a Man is committed as a Criminal, and 


where only for Cuntumacy in refuſing to do a Thing required 
or in the fir the Commitment muſt be until * 
cording 
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cording to Law; but in the latter until he comply, and perform the Thing Heners f 
required ; for in that Caſe he ſhall not lie till Seſſions, but ſhall be diſ- Zankrupts, 


charged upon the performing his Duty. Carth. 153. Trin. 2 W. & M. 1 
in B. R. The Mayor and Church-wardens of Northampton's Caſe. feer ; and 
they con- 
cluded their Warrant, viz. Until he conform himſelf to our Authority, and be thence delivered by 4 Courſe of 
Law. But upon Return of an Habeas Corpus he was diſcharged, becauſe the Concluſion was not pur- 
ſuant to the Statute of Bankrupts; and the Mayor of Northampton's Caſe was cited for an Authority. 
Carth. 153. in Marg. Bracy's Caſe. 5 Mod. 308. 8. C. by the Name of Bracy v Harris. —The 
Court thought the Word (conform) inſtead of the Word ( ſubmit) to be well enough, tho' the Word in 
the Act is (ſubmit,) becauſe ir is of the ſame Senſe ; but becauſe the Commiſſioners had other Authori- 
ties beſides thoſe of examining, and it did not appear but it might require a Submiſſion to them in other 
Reſpects, and becauſe all Powers given in Reſtraint of Liberty muſt be ſtrictly puiſued, and that in 
this Caſe they had but a Special Authority, and muft not exceed it, they held the Return naught. 1 
Salk. 348. Mich. 8 W. B. R. Bracy's Cafe. 

So where the Warrant returned of a Commitment by Commiſſioners of Bankrupt, for refuſing to be 
examined by, them, was, viz. Or otherayiſe diſcharged by due Courſe of Law, it was held naug ht; tor the 
Statute is, he ſhall be committed until he ſubmit himſelf to be examined by the Cimmiſſioners. 1 Salk. 351. 
Hill. 1 Ann. B. K. Hollingſhead's Caſe. | 


2. Defendant was committed, upon a Conviction for Deer-/tealing, tor 
a Year, and till fuch Time as he thould be fer in the Pillory, whereas 
the Act ſays for a Year only, and therefore he was diſcharged. Cumb. 

305 Mich. 6 W. & M. in B. R. Clark's Cafe. 

3. An Overſeer, who by the Stat. 43 Elix. cap. 2. may be committed Bur it ſhould 
till he account, was committed till he ſhould be delivered by due Courſe be, there 
of Law; and adjudged void, becauſe it did not purſue the Law. Cited ati be ſhall 
per Wright Serj. Cumb. zos. Mich. 6 W. & M. in B. R. in Clark's nne, as 


Caſe. ; 43 El. 2. 
| doth ap- 
point. Carth. 152. The Mayor and Church-wardens of Northampton's Caſe, 


4. Record of Commitment ſhould be in the preſent Tenſe ; per Holt 
Ch. J. 12 Mod. 516. Paſch. 13 W. 3. The King v. Brown. 


For more of Commitment in General, ſee Dabeas Corpus, (F. 2) 
and other Proper Titles. | 


| Fol. 396. 
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only 4 Man- 
— — a — ⏑⏑f n 

Mons, Viz. 

| , : Common Ap- 
Ka | endant, 

(A) Common, as Lord. = 
iu Groſs, and 
Reaſon of 


1. Mh E Lord of the Manor, ſeiſed of the Waſtes in which the Te- Picinage ; 


| nants have Common, may feed the Common per mie & per Sud ate, 
tout of Common Right, without Diſturbance. 18 E. 3. 43. 18 82 


All. 4. | dientiæ, or 

5 5 f 5 "I ; . 5 Commoran- e 
tie, it is not any of them ; Reſolved, by all the Juſtices of C. B 6 Rep 90. a. Hill. 14 Jac. C B in 
Gate wood's Caſe. S. P. accordingly. Cro. E. 363. pl. 25. Mich. 36 & 37 Eliz. C. B. in Cafe 
of Fowler v Dale. See Tit. Inhabitants (B) ; „ | 

Admitted, Arg. that the Ownerof the Soil may feed with his Tenant who has a Right of Common, 

2 Mod. 275. Mich. 29 Car. 2. C. 8. | 

| 7H 2. If 


a” © 


PF * 8 * * ͤ— — a _ 


Common. 
For by this 2. Ik the Owner of the Soil grants to another Common ſans Namder 


the Soll is there, pet the Grantee cannot uſe the Common with ſo many Cattle 


got rogegd that the Grantor thall not have ſufficient Common tor his Cattle. 12 


J. Quod non . 8. 2. 
negatur, Br, ; 
Common, pl. 49. (48.) cites 8.0 It was ſaid by Coke Ch J. that he never knew ſuch Common 


ranted, but yet, notwithſtanding ſuch Grant, the Lord may Common with ſuch Grantee ; and alſo, 
44 Grantee ought to uſe the Common with a reaſonable Number-; and to this the Lord Chancellor 
agreed. Roll Rep. 365. pl. 18. Paſch. 14 Jac. If a Man claims N any Manner of 
* in another Man's Land, and that the Owner of the Land ſhall be excluded to have Paſture, 
Eftovers, or the like, this is a Preſcription, or Cuſtom, againſt the Law, to exclude the Owner of the 
Soil; for it is againſt the Nature of this Word Common, and it was implied in the firſt Grant, that the 
Owner of the Soil ſhould rake his reaſonable Profit there, as has been adjudged. Co. Litt. 122. a (k) 


——CCc (I) pl. 5. S. C. 


4 
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It ſeems ad- 3. The Lord by Preſcription may agiſt the Cattle of a Stranger in 


mitted per the Common. 30 E. 3 27. 
Cur. that the ; ? F , F 
Licence ot the Lord to a Stranger to put his Beaſts into the Common is good, it ſufficient Common be 


left for the Commoners. 2 Mad. 6. Hill. 26 & 24 Car. 2. C. B. in Caſe of Smith v. Feverel. 


4. But without Preſcription the Lord cannot agiſt the Cattle of a 
Stranger in the Common. 30 E. 3. 27. 
Cro. ] 208. One may preſcribe to have ſole Paſturage in ſuch a Place, from ſuch 


pl. 1. Trin, Time to ſuch a Time, exc/uffve, of the Owner of the Soil. Cited 


4 Ee 31 Cro. J. 257. to have been ſo reſolved in Kenrick's Caſe. 


admitted | 
| Yelv. 129. Kenrick v. Pargiter, 8. C. & S. P. admitted. Noy 130. S. C. & S. P. adjudged. —— 
S. C. cited Bulſt. 94. 


6. If one is ſeiſed of a Manor, in the Waſte whereof the Tenants 
have Common, and the King grants Warren to the Lord in ſuch Diviſion 
of the Manor; adjudged, that the Lord cannot uſe his Warren, and put 

Conies in the Waſte in Prejudice of the Commoners. Jo. 12. Mich. 18 
Jac. C. B. Griſell v. Leigh. | 
7. Copyholders may plead a Cuſtom to have ſolam & ſeparalem Paſt u- 
ram Omni Anno, Omni Tempore Anni, and that exclulive of the Lord, 
and in ſuch Caſe Levancy and Couchancy is not neceſſary. 2 Lev. 2. 
Paſch. 23 Car. 2. B.R. Hopkins v. Robinſon. | 
For there 8. Tho' the Copy holders have Slam & ſeparalem Paſturam &c. yet the 
may be Lord may diſtrain, for other Damage, the Bea/#s of a Stranger, who has 
Mines, &c. no Right to put in his Beaſts, tho? the Lord has no Intereſt in the Herb- 
Vent. 123. age; Per Hale Ch. J. 2 Saund. 328. Paſch. 23 Car. 2. in Caſe of Hos- 
163. in 8. C. kins v. Robins. | 


* 


ge I 


(B) Common of the Lord, Yo. ſhall have it. 


1. I the Lord alien in Fee the Soil where the Common is ta be 
I taken, faving his Power of feeding as Lord, he ſhall have Coim- 
mon as Lord. 18 E. 3. 43. 18 All. 56. admitted. . 
* The Ar- 2, It the Lord, without any ſaving, aliens the Soil where the Com⸗ 
gumentin mon is to be taken, his Common as Lord is gone by the Feoffment, 
_ the Year- bar the Alience of the Soil may feed it as the Lord mighe have done 
E. $ 30. b. before, for that this Common is given becauſe it is in his Soll, 
LED eee 
d + 18 ©. 3. 30. U. 43. | lay a 
could not probe it. 118 Aft, 56. b. oe v may b. 


have Com- F 
enn Lard, yet he had Paſture there in lieu of this Profit, and when he has diſmiſſed himſelf, his 


mon in his 


Feoff.c 
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| Feoffee ſhall have * in lieu of the Paſture which he had. Adjornatur. This n _ 
plain os pl. 2. which ſeems ſomewhat obſcure.] t Br. — a 22. cites 13 AT pl, 


4. 8. 


(C) Common Appendant. What. | And hocv.] 


1. IT is not Common appendant unleſs it has been appendant * Firzh. 
1 Time out ot Mind. 9250 E. 3. 10. b. 4 Y. 8. 9 ys due, pl. 


26. b. 5 All. 2. | 143. cites 
: F + Br. Com- 

mon, pl. 1. citesS. C. accordingly, and a Man cannot make ſuch Common at this Day, and it is appen- 
dant only to arable Land, and not to the Houſe, or any other Land, and it ſhall be only for the Beaſts 
which feed the ſame Land to which &c. Per Hales, to which Fitzherbert agreed, Common ap- 
pendant is to have Common to his arable Land, and for his Beaſts that plough his Land, and compeſter 
his Land, viz. for his Horſes and Oxen to plough, and for his Cows and Sheep to compeſter. Br. 
Common, pl. 13. cites 37 H. 6. 34. * Br. Common, pl. 16. cites S. C. & S. P. and therefore it 
cannot be claimed to Land newly approved out of the Waſte. Br. Aſſiſe, pl. 34. (36) cites S. C. 


& 8. P. 


2. For ſuch Common can not be created at this Day. * 26 P. 8. * Br. Com- 


4. t 5 Atl, 9. per Herle. _— 1. * 
S. P. and ſee pl. 1. ſupra, and the Notes there. t Firzh. Aſſiſe, pl. 134. cites S. C. = 


3. Common appendant is of Common Right. 26 H. 4. This ſhould 
20 11.9. 


4.— Br. Common, pl. 1. S. C. & S. P. that it is of Common Right before Time of Memory. | 
S, P. per Cur. 4 Rep. 37. a. in Tirringham's Caſe, and that it commences by Operation of Law, in 


Favour ot Tillage. 


4. Jf the Lord of a Manor, before the Statute of Quia Emptores In fuch 


Terrarum, had made a Feoffinent of Parcel of the Manor to hold of 6 . 


him, the Feoffee, as incident to the Grant, ſhould have had Com- Niue“ 
mon in the Waſtes of the Lord. Mich. 9 Jac, B. per Coke and nendum Ser- 
F oſter. vitium Socæ 

| : | ſhould have 
Common in the faid Waſtes of the Lord for two Cauſes; 1ſt. As incident to the Feoffment, for the 


Feoffee could not plough and manure his Ground without Beaſts, add they could not be Sultained with- 
out Paſture, and conſequently the Tenant ſhould have Common in the Waſtes of the Lord for his 


Beafts whfch do plough and manure his Tenancy, as appencant to his Tenancy, and this was the Be- 
of Common appendant. The 2d Reaſon was for Maintenance and Advancement of Agriculture 


inni 
yz Tillage, which was much favoured in Law. 2 Inſt. 86.— See (G) pl. 6. 


5. Common appendant may be thro” all the Year, ſaving at a cer- 
tain Time, at what Time the Lord feeds it, 27 E. 3. 86. b. 
6. If a Man grants go Acres of Laod with Common in. O. as much as Br. Com- 
pertains to two Oxganges of Land, this does not make the Common to be aner and 
pendant if it was not 8 before ; Per Herle J. & non nega- 3 
tur; for it ſeems ey at ir cannot be Appendant but by Time of Fre- b. & 1 
ſcription ; Quod Nota, but contra elſewhere of Appurtenant. Br. Inci- Br. 17 


- 


dents, pl. 9. cites 5 Aſſ. 9. _ pls 


9.8. P and ſo are all the Editions, but they ſeem miſ-printed, there being no ſuch Point there; and 
it ſhould be, as here, 5 Aſl. 9. | 


J. Every Common by Reaſon of Vicinage is Common Appendant; Per Lit- 
tleton J. which none contradicted nor affirmed. Br. Common, pl. 30. 
cites ) E. 4. 26. | | | PERS 


8. In 


e 1 FR 
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580 Common. 
8. In Treſpaſs, the Defendant juſtified becauſe he and all thoſe whoſe 
Eſtate he has in ſuch Lands, have had Common Appendant to the ſaid 
Land, in the Place where &c. with all Manner of Beaſts, Levant and 
Couchant upon the ſame Land, by which &c. Per Fairfax, this is Com- 
mon Appurtenant ; for if it was Common Appendant he ſhall not have 


Common with all Manner of Beaſts. Br. Common, pl. 12. cites ꝙ E. 


Co. Litt. g 4 The Word ( Pertinens) is Latin as well for Appurtenant as Ap- 

121.b. 8. P. pendant, and therefore the SubjefFa Materia, and the Circumſtance of 
the Caſe muſt direct the Court to judge the Common to be either Ap- 
pendant or Appurtenant; Sic dictum fuit; 4 Rep, 38. a. Mich. 26 & 
27 Eliz. B. R. in Tirringham's Caſe. 

13 = 65. 10. A. ſeiſed of 2 Yard-Lands with the Appurtenances, had 

66. Hill. 7. Common of Paſture for a-certain number of Cattle; this was Common Ap- 


'C GB... pendant. Brownl. 180. Morſe v. Wells. 


ſolved that | 
there is no Difference when the Prefcription is for Cattle Levant and Couchant, and for a certain Num- 


ber of Cattle Levant and Couchant, but otherwiſe of Common Appurtenant. 


11. Common Appendant unto Land is as much as to ſay Common 
for Cattle Levant and Couchant upon the Land in which &c. Reſolved. 
13 Rep. 66. Hill. 7 Jac, C. B. Morſe v. Webb. 


— 


af — — a * 


"1.5; (D) The ſeveral Sori [of Common Appendant. ] 


As wherea 1, A Common Appendant may be upon Condition. 3) H. 6. 34. 
Man had (it ſeems to be intended limited.) 


Common in ; by f 
100 Acres when it is not ſown, this is conditionally. Br. Common, pl. 13 cites 8. C. per Moyle.— 


Fitzh. Treſpals, pl. 85. cites S. C. 


Br. Com- 2. Common Appendant may be unlimited, fa quamdiu he pays ſo 
— much, {ag tamdit as he 1hall be living upon ſuch a Houſe to which the 
Firz. Tref. Conimon is appendant. 37 h. 6. 34. 


paſs, pl. 8 5. cites S. C. 


Br. Com- 3. So, Common Appendant may be to Common after the Corn is 


e. S' ſevered, till it is re-lowed. 17 E. 3. 26. F. N. 180. E. 37 0. 


& S. F. im- 6. 34. 
lied. — A 

—— preſcribed to have Common Appendant in the Place where &c. for all Cattle Commonable &c. 
(viz.) if the Land was ſowed by the Conſent of the Commoner, then he was to have no Common till the Corn wal 
cut, arid then to have Common again till the Land was ſowed by the like Conſent of the Commoner ; it was 
objected that this Preſcription was againſt Common Right, for it was to prevent a Man from ſowing 
his own Land without the leave of another; but the whole Court held the Preſcription good, for the 
Owner of the Land cannot Plough and Sow it, where another has the Benefit of Common; but in this 
Caſe both Parties have a Benefit, for each of them have a qualified Imercf in the Land. 1 Le. 73. pl. 
100. Mich. 29 & 30 Eliz. C. B. Hawkes v. Mollineux. 


4. So it may be to Tommon in the Meadow after the Hay carried 
till Candlemas. 17 E. 3. 26. 34. 

5. So it map be to Common in the Paſture from the Feaſt of St. Au- 
guſtin till All-Saints. 17 E. 3. 26. b. 34 | 

6. So it may be to Common between the ſaid Feaſts before men- 
tioned ; and it the Tertenant puts in his Cattle before the Feaſt of St. 
Auguſtin, then he may Common there alſo from the Invention of the 
Holy Croſs till All-Saints. 1) E. 3. 26. 34. 


7. So 
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Common. 
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7. So it may be to Common 2 Years after the Corn cut and carried 
away, till it is re-ſowed, and every 3d Year ; Per totum Annum. 22 
All. 42. admitted. 8 

8. A Man may have Common Appendant for 30 Cattle in one 
Place, and to the ſame Land Common appendant alſo in another Place, for 
Part of the ſaid Cattle, and ſo may take it where he pleaſes. 1) E. 3. 34. b. 


(E) To what it ſhall be appendant. 


1. JT ounht to be appendant to arable Land. .* 37 H. 6. 34. #26 * Br. Com- 


0 8.4. mon, pl. 13. 
9. . cites S. C, 
— 4 Br. Common, pl. 1. citesS. .F. N. B. 180. (B) in the Marg. of the new Edition, [419.] 


cites 8. P. by Priſot, 20 H. 6, 4 and by Hulls accordingly, 5 Aff. 2. 


2. Not to other Land than arable, 26 Þ. 8. 4. Not to a Houſe. 26 Br. Com- 
I. 8. 4. 9 | mon, pl. r. 


| | cites 8. C. 
and both the ſame Points. It is only appendant to ancient arable Land Hide and Gaine; Per 
Cur. 4 Rep. 37% a. Mich. 26 & 27 Eliz. B. R. in Tirringham's Caſe. | VE; 
It is againſt the Nature of Common appendant to be appendant to Meadow or Paſture, and therefore 
in the principal Caſe; the Preſcription being laid to have Common appendant Time out of Mind, to a 
Houſe, Meadow, and Paſture, as well as to arable Land, by which it appeared to the Court that there 
had been a Houſe, Meadow, and Paſture, Time out of Mind, it was reſolved for that Reaſon, that 
this was Common appurtenant and not appendaat ; But if a Man has had Common for Beaſts which 
ſerve for his Poon?” — to his Land, and perhaps of late, Time a Houſe is built upon Part 
thereof, and ſome 1 is employed to Paſture, and ſome for Meadow, and this for Maintenance of Til- 
lage, which was the original Cauſe of the Common, in this Caſe the Common remains appendant, and it 
mall be intended in reſpect of the continual Uſage of the Common for Beaſts Levant and Couchant 
upon ſuch Land that at firſt all was arable ; but in Pleading he ought to preſcribe to have it to the 
Land. 4 Rep. 5. a. b. in S. C. per Cur. ; 


3. It cannot be appendant to Land which is approved within Time pr. Com- 
of Memory out ot the Waſte of the Lord. 5 All. 2. | mon, pl. 16 


— Cites S. C. 
Br. Aſliſe, pl. 114. (116.) cites 8. C.- F. N. B. 180, (B) in the Marg. of the new Edition, 
419. cires S. C. and 10 E. 2. accordingly, and there the Land to which it may be appendant is called Aid, 
[Hide] and Gain,- 4 Rep. 34. b. S. C. cited per Cur, | 


4. Common of Turbary cannot be appendant to Land. 5 All. 
9. Ad. [Admitted.] | 
5. The Lord niay have in the Land of his Tenant Common appendant 
to his own Demeſnes ; Per Green. F. N. B. 180. (D) in the new Notes 
there (d) cites 18 E. 3. Admeaſurement 7, 5 
6. A Man may preſcribe to have Common appendant to his Manor; 
for all the Demeſnes ſhall be intended arable, or ar leaft, in Conſtructi- 
on of Law, (Reddendo ſingula ſingulis) ſhall be appendant to ſuch De- 
meſnes as are ancient arable Land, and nor ro Land newly gained and 
improved out of the Waſtes and Moors, Parcel of the Manor; Per Cur. 
4 Rep. 37. b. Mich. 26 & 27 Eliz. B. R. in Tirringham's Caſe. 
J. Common may be appendant to 2 Carve of Land, and yet a Carve 
of Land may contain Meadow, Paſture, and Wood, as is held 6 E. 3. 
2. but it ſhall be applied to that which agrees with the Nature and 
Quality of a Common appendant, and no Incongruity appears; Per Cur. 
4Rep. 37. b. Mich. 26 & 27 Eliz. B. R. in Tirringham's Caſe, | 
8. A Man preſcribed tor Common for all Commonable Beaſts as 7o 
his Houſe appertaining, and in Arreſt after Verdict the Court ſaid, that 
upon Demurrer it might perhaps have been ill; but after Verdict, 7% it 


71 N 


2 2 22 2 OY 


— 


! 
| 
4 


| 
: 
Ii 
+ 
| 
ö 
|| 
1 
1 
: 
| 4 
| i 1 
| 2 
| y 
_ 
© | * 


" 
— o 
— —— ra ram Ca . 


Common. 


__ 


58 


be neither appendant nor appurtenant Ec. in StrifFneſs of Law, yet it is 
enough, and they ought to intend it appurtenant, and Judgment 

| tor the Plaintift. 2 Sid. 87. Trin. 1658. — v. Muſſenden. 
1 Salk, 169. 9. A Preſeription for Common for all Cattle, Levant and Couchant 
1. 2. S. C as appendant to his Cottage, was held a good Preſcription, by Holt Ch. 
eee _ J and the Court; And by Powell J. a Cottage contains a Curtilaze, and 
Ho Ch. ]. ſo there may be a Levancy and Couchancy upon a Cottage, and it has 
laid he re- been ſo ſettled, and there is no Difference between a Meſſuage and a Cot- 
membered tage as to this Matter; the Statute De Extentis Manerii ſays, that a 


1 of Cottage contains a Curtilage, and that they will ſuppoſe that a Cottage 


whether Le- has at leaſt a Court to it. 2 Ld. Raym. Rep. 1015. Hill. 2 Ann. Emer- 

vant and ton v. Selby. | 

Couchant] 

before Hale Ch. J. who held the Foddering f the Cattle in the Yard Evidence of Levancy and uc hancy. 
Li 


6 Mod. 114. Anon. S. C. and the Court held, that a Cottage implies a Curt and Backſide. 


. 
A ¶ u —— —_ — ti. —_—— 


* * 0 


(F) [Appendant.] For what Cattle. 


* Br. Com- x, I @ ought ta be for ſuch Cattle as plongh his Land, (to which jt 
— is appendant, as it ſeems) and compeſter ir, ſcilicet, Horſes 
Ibid. and Dren to plough the Land, and Cows and Sheep to compeſter 


pl. 1..cites ft, * 37 P. 6. 34. 10 E. 4. 10. b. 


26 H. 8. 4. 
that it ſhall be only for ſuch Beaſts as compeſter the ſame Land & c. Co, Litt. 1 22. a. S P. 


S. P. per Cur. and ſame Caſes cited 4 Rep. 37. a. in Tyrringham's Caſe. 


Br. Com- 2. But he ſhall not uſe it with Goats, Geeſe, or ſuch like, for theſe 


meg. are not neceſſary to do ut ſupra, 37 B. 6. 34. 
Fin. Law, 8vo 56. S. P. 


for theſe are not neceſlary to pl ough his Land, or to feed it. 
* Br. Com- 3. And therefore a Preſcription to have Common appendant for all 
mon, * Manner of Cattle is not good, becaule it comprehends Goats, Geeſe, 
cies 5a und luch like; but this is Common appurtenant. 37 Þ. 6. 34. b. 
Man claims per Curtam. Contra t 4 . 6. 6. b. 

Common for | . | 

aſts, h put in Hogs, G and the like. See (M) pl. 2. which ſe 

1 — 1 — it Auld t ogy H. 6. 6 as it is 3 5 I CIS Bows 


In Aſſiſe, the Plaint was of Common with all Manner of Beafts ; 

F iGer ſaid, that Goats and Geeſe are not Beaſts of Common; judgment 
of Plaint ; & non allocarur ; the Reaſon ſeems to be, becauſe it ſhall be 
intended Beaſts which are Commonable. Br. Common, pl. 42. cites 25 


Aſt. 8. | | 
5. A Man cannot have Common for Beaſts in which he has not a ge- 


neral or ſpecial Property. 2 Show. 329. pl. 337. Mich. 35 Car 2. Man- 
neton v. Trevillian. | | 


(G) Com- 


— 


Common. 583 


ä 


(8) Common. Common appendant ] Fr how many 
| Cattle. | | 


1. THE Common is admeaſurable, according to the Quality Br. Com- 
| and Quantity of the Freehold to which he clatins to have this J> Pat. 
Common appendant. 37 Y. 6. 34. | 


S. P. as to 


the Quantity, 


2. Scflicet, For all thoſe which are levant and couchant upon the 
Land. 10 E. 4. 10. b. * 15 E. 4. 32. ©" I), 6. 12. | "_ be Fol. 398. 


* Br. Common, pl. 8. cites S. C. 


3 that claims Common by Force of a Preſcription, as an Inha- See (I) pl. 4: 
bitant of a Town, ſhall have no other Cattle to common there but 5 ©: 


what are levant and couchant within the ſame Town, 15 E. 4 $6.4. 2 1 
b. Curia. rence be- 


tween this 
and Common appendant ; for he who has Common appendant to an Acre of Land, ſhall not uſe the Com- 


mon with other Beaſts but thoſe which are levant and couckant upon the ſaid Acre; per Pigot, with - 


which agreed the Opinion ﬀ the Court. Br. Common, pl. 8. cites 15 E. 4. 32. 


4 Common appendant map, by Vſage, be limited to any certain 
Number of Cattle. 17 E. 3. 27. 34. b. 

5. $0 many Cattle as the Lana, to which the Common is appurtenant, Brownl. 17. 
may maintain in the Winter, ſo many ſhall be ſaid levant and couchant; Hill: 14 Jac 
It was reported by Serj. Attee to have been ſo ſail by Coke Ch. JI. ar > v. 

Nortolk Aſſiſes, and to this Warburton and Hutton agreed. Noy zo. . 
in Caſe of Cole v. Foxman. i | S. C but 


LEES . S. P. does not 
appear Sheep levant and couchant, is intended as many as the Land will maintain. Vent. 54. Hill. 


21 & 22 Car. 2. Preſcription for all Beaſts levant and couchant upon a Houſe, ſhall be intended 
thoſe Beaſts which are nouriſhed and fed upon the Land, and may there lie in Summer and Winter. 
Agreed. But ſome thought that Beaſts cannot be levant and couchant upon a Houſe without a Curtel- 
age. 2 Brownl. 101, Mich. 9 Jac. C. B. in Caſe of Patrick v. Lowre. ; 


6. In Replevin the Plaintiff declares for taking 64 Sheep in a Place MS. Rep. 

called Somer-lees in the Pariſh of D. in Somerſetſhire. The Defendants ws. * 
| . eo. 2. C. B, 

avow the Taking, for that the Place where &c. contains 100 Acres of g.tur v. 

Land; that at and before the Taking Rich. Bowes was ſeiſed in Fee Reeve & al- 

&c. and that the Cattle were Damage feaſant, and that they diſtrained 

them as his Bailiffs. The Plaintiff in Bar to this Avowry pleads, that 

long before and at the Time when &c. one Philip Biggs was ſeiſed in 

Fee of a certain Acre of Land called Old Haſter, ſituate in D. and that 

he, and all thoſe whoſe Effate he hath, have uſed to have a Right of Common 

for all manner of _— Sc. as appendant to the ſaid Acre; and that the 

ſaid Biggs being ſo ſeiſed on the. Day of . . . 5 W. z. made a Demiſe 

to J. S. for gg Years, if 3 Lives ſo long lived; and that afterwards in 

170, J. S. made an Under-Leaſe to the Plaintiff's Father Robert Ben- 

net tor the Reſidue of the Term, who enter d and was poſſeſs'd, and a- 

terwards died, leaving the Plaintiff his Executor, who thereupon, as 

ſuch, enter d, and then avers that the Lives are ſtill in Being; and the 

faid Plaintiff being ſo poſſeſs'd upon the 28ch of Sept. 1737, (being the 

Day of the ſuppoſed Taking) did put his Cattle in the ſaid Place to de- 

paſture, and enjoy the Common as appendant to the {aid Acre; and that 

while they were ſo depaſturing the Defendants ſeiſed them, and this he 

is ready to verify, The Detendants reply, proteſting as 10 the * 
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and ſay that before and at the Time of the Taking, the ſaid Sheep nor any o 
lp Abs not 4 or couc hant on the Land, To this the Plaintiff A 


murs; and the Defehdants join iv Demurrer. Per Cur. the ſingle Queſ- 


tion upon this Demurrer is, Whether Levancy and Couchancy is incident to 
Common appendant as well as to Common appurtenant ® It it be incident, 
then the Plaintiff having by his Plea in Bar ſer torth that they were le- 
vant and couchant, the Defendants Replication has put a material Mat- 
ter in Iſſue, and the Demurrer mult be over- ruled. Whether the Plain- 
tiff was bound to have pleaded Levancy and Couchancy is another Queſ- 


tion, and might be very doubrtull ; but that is not now neceſſary to be 


determined, ſuppoſing the Defendants Replication material as we think 
it is. So likewiſe as to ſome other Objections which have been made to 
the Defendant's Plea, I ſhall paſs them over as of no great Weight. 
And as to the Point in Queſtion, I think ir could never have been made 
a Doubt at the Bar, and the Nature and N of Common Appendant 
been rightly underſtood. It was ſaid that TI took its Riſe 
from hence; that Tenants of Manors being by their Tenure obliged to 
plough and till the Lord's Land, therefore they had the Liberty of 
putting their Cattle to be maintained in the Lord's Wait, as they were 


ro be employ d in his Service. But I think that this Opinion is a Miſ- 


take, and not warranted either by Law or Reaſon, and that were it 


to prevail, it would be attended with the utmoſt Abſurdity and Incon- 
venience. I admit that Common appendant 1s incident only to arable 
Land; fo is Co. Litt. 122. b. and ſo are all the Books as to this Point, 
though in other Matters of Common appendant they differ widely. 
Therefore as it is incident, it cannot be ſevered from the Land, and 


then the Conſequence of that will be, that if Land be divided into never 


ſo many Parts or Parcels, the Tenant of each diſtinct Parcel has a Right 
to ſuch Common as appendant to the Land, in the ſame Extent and De- 
gree as the Tenant ot the whole Land had before the Tenancy was di- 
vided; and ſo every Tenant of the Manor muſt keep the ſame Number 
of Horſes or Oxen to plow and cultivate the Lord's Land, and on that 
Account to feed them on the Waſte, Whether he be Tenant of 100 Acres 
or only of a ſingle Acre, which ſhews the Abſurdity of ſuch an Opi- 
nion, and has fell out to be the very Caſe at preſent. There is another 
Anſwer to be given againſt that Opinion, and that is, that a Man may 


have Common appendant for Cows and Sheep as well as Horſes and 


Oxen, as appears by 1 Roll Abr. 397. and ſeveral other Books, and was 
admitted by the Plaintiff's Counſel very rightly ; becauſe elſe, this 
being a Replevin for Sheep, they would have made an End of their own 
Caſe. Bur if there may be Common appendant for Sheep, then ſuch 
Common can never be enjoyed upon Account of keeping them to plow 
the Lord's Land, becauſe they are not capable of being uſed in thar 
Manner. Bur I take this to be the true Reaſon, that every Tenant had a 
Right to this Common for his own Benefit, and that as he had no Place 
for reeping his Cattle after they had done Ploughing his Land, he might 
turn ſuch Catrle as were employed by him that Way, upon the Waſte of 
the Lord, till the Hay or Corn was cut and the Ground cleared ; and 
this appears to be the Caſe in Co Litt. 122. before cired, and ſeems to be 
a clear and intelligible Account of the Matter. For it this Account be 
true, that it was a Right of Common tor ſuch Cattle as were employ'd in 
Ploughing the Tenant's Land, then it can extend to ſuch only as are 
Levant and Couchant on it. And there will be no Abſurdity as in the 
former Caſe ; for then it the Land be divided into Parcels, the Common 
will be divided into Parcels. likewiſe ; and a Tenant of one Acre of 
Land will never be able ro claim Common tor 64 Sheep, as in the pre- 
ſent Caſe, becauſe rhe original Tenant (perhaps) of 1000 Acres had a 
Right ro it. The Conſequence of this will likewiſe be, that a Tenant 
and thall 
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ſhall not be ar Liberty to borrow a Stranger's Cattle and put tl 

the Common, at leaſt unleſs borrowed ＋ conſiderable Time, 15 yn = 
be employ*d, and be levant and couchant on the Tenant's own Land at 
other Times. Having thus explained the Nature and Origin of Common 
appendant, it becomes a very plain Caſe for the Defendants; but I will 
juſt add a Cafe or two in Confirmation of our Opinion, tho' I think the 
Caſe does not need it; and that is 4 Co. 38. b. and 1 Roll Abr. 398. 
wich ſeveral Year-Books there cited, all to prove that Common appen- 
dant is only for Cattle levant and couchant on the Land, tor the Rea- 
ſons I have before mentioned. Therefore we are all of Opinion that 
there mult be judgment tor the Defendants. 


o 
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(H) By the Cattle of whom it may be uſed. 


"F 2. Enerally the Commoner cannot tife the Common but with his * He that 


own proper Cattle. * 11 . 6. 22. b. + 22 All. 84. | * Commor 
2. it the Cammnoner nach not any Cattle ro manure the Land, he * — 


may borrow other Cattle ta manure it, and map uſe the TCommon it bur wich 
with them; tor by the Loan they are in a manner made his own his own pro- 
Cattle. + 45 E. 3 26. 11 Y, 6. 22. b. 11. b. J 14 P. 6. 6. b. 22 All. r 
84. Quatre 4 . 4. 4 b. 8 | | 8 


| BY n the Land 
to which the Common is appendant; but he who has Common for 20 Beaſts by Grant, or for Beafts 
ſans Number, may uſe it with the Beaſts of another; but contra where he has a Grant of Common pro 
20 Averiis ſuis, or Common fans Nomber pro Averiis ſuis; Per Paſton, quod non negatur. Br. Com- 
mon, pl. 48. (47) cites 11 H. 6. 22. Fitzh. Common, pl. 3. cites 8. C. 

+ Br. Common, pl. 41. (40) cites S. C. Fitzh. Aſſiſe, pl. 228. Cites S. C. 

+ Br. Common, pl. 5. cites 8. C. — Br. Seiſin, pl. 5. cites S8. C. 

Br. Common, pl. 14. cites 8. C—Firzh. Treſpaſs, pl. 33. cites 8 C. 

A Man cannor uſe his Common appendant with the Cattle of Strangers, unleſs he brings them to foil 
his Land; but he cannot agiſt other Cattle there for Money, which do not manure his Land. F. N. g. 
180 (8) cites 6 H. 7. 4. 45 E. 3.25 Ibid. in the new Notes there (a) cites theſe Diverſities as 
agreed 11 H. 6 22. in Strode's Caſe, and 14 H. 6. 6. and refers to Raym. 14:1. Rumſey v. Rawſon, 


. He can not agiſt the Cattle of a Stranger. 11 Þ, 6. 22. b. 11. * Br Com- 


| mon, pl 48. 
b. + 22 All. 84. | (47) cites 
8. C. Fitzb. Common, pl z. cites S. C. + Br. Common, 431. (40) Cites 8. C.—— 


Firzh. Aſſiſe, pl. 228. cites S. C. F. N. B. 180 (B) S P. accordingly —— Vent. 18. Piſch. 21 
Car. 2. B. R. Rumſey v. Rawſon, S. P. held accordingly ; but after Verdict in Replevin found for the 
Plaintiff that the Beaſts were levant and couchant, the Court ſhall intend they were Beaſts which were 
procured to compeſter the Land, and the Right of the Caſe is tried, and ſo aided by the Statute of 
Oxford. Raym. 171. 8S C.——2 Keb. 504 pl. 72. S. C. The Court agreed that a Man cannot put 


in the Beaſts of a Stranger, but only to compelter his Land. 


4. Ik he takes the Cattle of a Stranger to fold, au folds them AC- 
cordingly, being levant and couchant upon the Land, he may uſe 
the Common with theſe Cattle; for he has a ſpecial Propercy in them 
for the Time. Mich. 10 Car. B. R. between 7 and Hellpara, 

per Curiam, upon Evidence at the Bar. 
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(I) Common fans Number. Hou it may be, and how 
oſed. 


Br. Com. . FF a Ban as an Inbabicant of a Town claims Common for all 

ciner P14 JL manner of Cattle in a Place, and clalms the Common by rea- 
2. 8 P. by ſon that he ts an Inhabitant there, he ſhall have no other Beaſts to 

$65 — Common there but thole that are levant. 

Br. Com- 2. A Man may preſcribe to have Common for all manner of 

mon, pl. 8. Cattle, by reaſon of his Perſon. 15 E. 4. 33. 


2 E. 
4 32 but that is as to an Inhabitant's claiming Common. 


Mar. 83. pl. 3. It d Par claims Common by Preſcription for all manner of 


137. Faſch caommonable Cattle in the Land of another, as belonging to a Tene- 
x7 Car. . ment, this is d bald Preſcription, becauſe he does nor lay that it is 


:\doed in for Cattle levant and eouchant Upon the Land to which he clatms it 
ys Caſe of tg be apptirtenant ; for a Man cannot have Common fans Number ap- 
the County purtenant to Land; und when he claims the Common for all Cattle 
of Lincoln, kommonabte, and voes not ſay for Cattle levant and couchant upon 
reſcription he Tenement, this ſhalt be intended Common fans Number ac- 
was. rot £0tding to the Words; for there is not any Thing ta limit it, when 
ood, but he does not ſay for Cattle levant and couchant, Paſch. 16 Car. 


ayingle- P. R. b Cobham and White, adjudged in a Writ of Error 
vant and 
couchan Upon d in Windſor-Court, and the Judgment there 
would make gien reverſed for this Cauſe, the Lord Brampſton only being in 


ir a good Court. Intratur M. 14 Car. Rot. 403, 404. 


Preſcription. 

— 196. Mich. 18 Car. 2. B. R. Cheadle v. Miller, S. P. and adjudged ill without Special De- 
murrer; but agreed that it was cured by Verdict, and cited it as . 14 Car. 1. in the Caſe of 
LA. Say v. Young; tho it was doubted in Caſe of * Stone v. Muſſelton Sid. 313. Cheedley v. 
Mellor, S. C. adjudged, and cites the Caſe of Say v. Young. | 
„* 2 Sid. 87, Trin 1658. B R. Stonesby v. Muſſenden, 8 C.- S. C. cited Mod. J. as the Caſe 
of Maſſeldem v. Stoneby, where Maſſe lden preſcribed for Common ſans Number, without ſaying levant 
and couchant, and that being after a Verdict, was held good; but if it had been given upon a Demur- 
rer, it would have been otherwiſe; Cited by Twiſden, and ry arg that he was Agent for him in 
the Caſe, 8. P. cited as cured by Verdict, 3 Mod. 162, _—— Mod, 75. pl. 31. Twiſden J. cited 
Stoneby v. Muckleby, S. C. & S. P. 


Br. Com. 4. Jf a Man claims Common for all manner of Cattle in a 
mon, pl. Place as an * Inhabirant within a Town, and clatms the Common 
EC by reaſon that he is an Inhabitant there, he ſhall no other 
ha»Common BLalts tu common, there but thoſe which are levant and couchant in 

there is no Diverſity berween this and Common 


appendant to the ſame Town ; for 


one Acre appendant. 15 E. 4 3%. b. 


not uſe this Common but with Beaſts which: are levant and couchant upon the ſame Acre. And ſo 
where Inhabitants in a Place have Common, the Houſe in which the Inhabitant inhabits is the Cauſe of 
his Common, and therefore the Beaſts levant and couchant there ſhall be put into the Common, and no 
others; per Pigor, and ſo was the Opinion of the Court. Br. Preſcription, pl. 28. cites S. C—8 C. 
cited Arg, Cre. E. 363. in pl. 25.—-Inhabitants of a Town may well preſcribe, 3 Le. 202. pl. 254. 
Arg. cites 18 E. 4. 3. ——4 Le. 235. pl. 12. Arg. S. P. and cites 8, C.-—L4. Raym. Rep. 406. Arg. 
Cites S. C. See Cro. E. 362, 363. pl. 25. Mich. 36 & 37 Eliz. C. B. Fowler v. Dale. 
* See Tit. Inhabitants (B)———Sce Tir. Preſcription. | 


| . Jfa grants Common ſans Number, the Grantee cannot | 
Fol. 399. bot in e Pan Cattle, but ſo char the Grantor may have ſufficient 
{I d Common in the lame Land. 12 P. 8. 2. Per Newport, 


the Soil is | 
— granted. Br. Common, pl. 49. (48) cites 8. C per Brooke J. quod non negatur. 


6. Com- 


2 — — —_— 5 * 9 — 
* 


Common. We: 


6. Common ſans Number cannot be appendant to any Thing but Lands, 
and it is called Common fans Number, becauſe it is only for Beaſts levant 
and couchant, and it is uncertain how many thoſe are, there being in 
ſome Years more than in others; but it is a Common certain in its Na- 
ture; tor id certum eſt, quod certum reddi poteft ; Per Cur. Hard. 117, 
118. pl. 3. Trin. 1658. in Scacc. Chichley's Caſe. 8 

7. In Cafe of Common ſans Nombre, if there be a Sur-charge, it muft 
be remedied by a Writ of Admeaſurememt ; agreed per Cur. 2 Ld. Raym. 
Rep. 1187. Trin. 4 Ann. in Caſe of Follet v. Troake. 


1 
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(K) Common by Reaſon of Vicinage. [And Pleads 
1ngs. | 


1. IJ there be a Common by Reaſon of Vicinage between two Ma- S.P. by 
nors Time gut of Mind ec. pet one may incloſe againſt the „ 3g 

other. Co. Lit. 122. | 0 Mick 

e 28 Eliz. 

B. R. in Tirringham's Caſe. And ibid. 38. b. the Reporter cites S. P. as lately adjudged in B. R. in 

the Cafe of Smith v. How accordingly; though it was obſected that having been uſed by Preſcription 

time out of Mind, it would be hard to break what had been of ſich long Continuance; and it might 

be that the Waſte of the one, was larger or of greater Valne than the Waſte of the other, and it might , 

be that thoſe who at firſt had the leaſt, gave a Recompence to have Common in the greater, and there- 

fore it would be unreaſonable now to incloſe ; but it was anſwered and reſolved, that the Preſcription 

imports the Reciprocal Cauſe in itſelf, viz. for Caufe of Vicinage; and no other Cauſe can be imagin'd 

and ic is rather an Excuſe of Treſpaſs when the Beaſts of the Tenants of one Manor ſtray into the 

Maſte of the other, than any certain Inheritance. They may incloſe the one againſt the other; Per 

Powell J. II Mod. 73 pl. 3 Paſch. 5 Ann. in Caſe of Bromfield v. Kirber. 


2. Ik there be Common pur Cauſe de Vicinage between two Ma: 
nors, and the Lord of one Manner incloſes, pet tt thali not bind a 
Copy holder ot the fame. Manor, but that he may have Common piir 
Fabdert de Vicinage as he had betore. Mich. 13 Jac. Banco pur 

ubert. 
3. [But] If there be Common pur Cauſe de Vicinage between 
tuo Manors, and the Lord of one Manor incloſes any Patt of his 
Cominon, the Common pur Caute de Vicinage is gone. M. 13 Jdc. 
Banco per Hubert. 

4. Where chere is Common pur Cauſe de Vicmage between two, 8. F. by 
one cannot put his Cattle into the Land of the other, hut theyought 122 A. | 
to eſcape thither of themſeives by Reaſon of the Vicinity ; tor this is in Tir-ing. 
bur an Excuſe of the 'Treſpaſs. CM Lit. x22. | ham's Caſe : 

nd 101 


the Reporter cites S. P. then lately adjudged accordingly in B. R. in Caſe of Smith v How & Red- 
man. 8. P. by Powell J. 11 Mod. 72, 73. pl. 3. Paſch. 5 Ann. B. R. in Caſe of Bromfield v. Kitber: 


. Every Common plir Cauſe ve Vicinage 1 a Common apperi- Br. Commo- 
dant, 7 E. 4 26: pet Lit. Br. Commoner, 29. | ner Kc. pl. 


| 30. (29)cires 
S: C. and ſays Quod nemo dedixit neque Aﬀirmavit. — Wray Ch. J. faid that Common for Cauſe of 
Vicinage is not Common Apperdant, but in as much as it ought to be by Pre ſcriprion as Common Ap- 
— ought, it is in this Reſpect reſembled to Common Appendant. 4 Rep 38. . in Tirringhams 


6. A Man need not preſcribe in a Common pur Cauſe de Vicinage, P eſeription 

but it is ſufficient to ſay that he and all thoſe whoſe Eſtate gt. have,” thet 2 

uſed to intercommon cdũſa Vitinagit, betauſe this is Common ap 2 7.17. 
| "ae | | pendant, re & 
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588 Common. 


babere con- pendant, Old Books of Entries, Treſpaſs in Common ir. (but 
Cee Autre this) and See 13 Þ, 7. 13. U. a Preſcription for Common 
fache Down hut Caule De Vicinage. 


in C. ratione | ; 1 
Vicinagii, «yjthcut alledging Time out of Mind. The Court held the Pleading ill, becauſe the Preſorip- 


tion is the Ground for the Common by Vicinage, but ir is otherwiſe chere one claims Common Apperdant, 
for in ſuch Caſe the alleging a Preſcription would make the Plea double. Lat. 161. Trin 2 Car Jenkyn's 
Caſe.—— Poph. 201. Jenkin v. Vivian, S. C. & S. P. agreed. See D. 47. b. pl. 13. Trin. 32 H. S. 
Anon. . | | 


5. Aſſiſe of Common in A. appendant to his Franktenement in B. The 
Defendant ſaid that A. & B. do not intercommon, Judgment it for Common 
appendant &c. and a good Plea, by which the Plaintiff preſcribed in 
Common there, and the other e contra, and fo fee that Iſſue may well 
ane upon Preſcription in Aſſiſe. Br. Common, pl. 43. cites 30 
Aſſ. 42. | | 
Br. Com- 8. Note, that it is no Preſcription in Treſpaſs of trampling his Graſs in 
mon, pl. 79. D. that H. is Lord of the Vill of S. which is adjoining to P. and that H. 
* 22 H. and all the Lords of the Vill of S. have had Common by Reaſon of Vicinage in 
19:45" the Vill of D. for their Franktenements for Term of Life, of Tears, and at Will, 
| and that the Defendant held 12 Acres in F. of the ſaid H. for Term of Life, 
by which he put his Beaſts in D. to uſe the Common as lawfully he 
might, Judgment fi Actio and no Preſcription; for by this Word Lord 
| ſhall be intended him, of whom the Vill is held, and nct he who is ſeiſed of 
the Vill; tor if there be 20 Meſnes every one of them is Lord of the Vill, 
and yet none ſhall have Common bur he who is ſeiſed in Poſſeſſion ot 
the Vill, by which he ſaid that H. is ſeiſed of the Vill of S. and that he 
and all thoſe whoſe Eftate he has in S. &c. have had Common for Cauſe of 
Vicinage Time out of Mind for him and his Franktenants of the ſaid Ma- 
nor for Term of Lite, of Years, or at Will, in the Vill of C. and pleaded 
4 all as above &c. Br. Preſcription, pl. 25. cites 22 H. 6. 51. 
So are the . None ſhall claim Common by Vicinage but the Lord who has the Po. 
122 ſeffron of the Tun, 23 H. 6. Bur yet it ſeems that one Neighbour may 
itions, . 1 - - * > 
they copy- claim Common by V icinage in the Land ot another Neighbour, * al- 
ing after one though he be Lord of the Town &c. F. N. B. 180. (P). | 


another, but 82 s | 7 r 
the French Edition is, viz, Though neither of them be Lord of the Vell &c. 


S. P. by 10. Of Common by Reaſon of Vicinage, the one c2nnvt put his Beaſts 
8 J into the Land of the other ; tor there thoſe ot the other Vill may diſtrain 
4 Mich. 15 them Damage Feaſant, or ſhall have Action of Treſpaſs, but they ſhall 
& 15 Eliz. put them in their own Fields, and if they fray into the Fields of the 

113 1 75 Vill, they ought to ſuffer chem. Br. Common, pl. 55. cites 13 

| «To 13. 1 FOO 3 

| W 454 the Inhabitants of the one Vill ſhould net put in more Beaſts, but 

WII Regard to the Franktenements of the Inhabitants of the other 
I 21 

12. A great Field lies between 2 adjoining Vills, and one that has Land 

in the one Vill has Common there with the Tenants of the other Vill. The 

Queſtion was, if he be to make Title to this Common, Whether he ſhall 


make it as to Common appendant, or by reaſon of Vicinage? Per Cur. 

This is Common by — of Vicinage. D. 47. b. pl. 13. Trin. 32 H. 

8. Anon. | | | 

13. If there are 3 Vills, D. F. and V. and S. lies in the Middle between, 
D. and V. the Vills of D. and V. cannot intercommon by reaſon of Vi- 
cinage, becauſe they are not Vicini Adjacentes; Per Shelly. But Bauld- 
win e contra, and took a Difference where one Vill has Common in another 
Vi in one Seaſon of the Tear, and the ot her has Common in the ot her Vill in 
3 _ © another Seaſon of the Near, or every 24 Tear; this is not Common by _ 
2 on 


* 


7 Th 9 . . 
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ſon of Vicinage, inaſmuch as they do not intercommon at one and the 
ſame Time, but at ſeveral Times. D. 47. b. 48. a. pl. 14. Trin. 32 H. 8. 
Anon. : 

14. If the Commons of the Vill of A. and B. are adjacent, and that 
the one ought to have Common with the other for Cauſe of Vicinage, 
and the Vill of A. has 5o Acres, and the Vill of B. has 100 Acres of Com- 
non, the Inhabitants of A. cannot put more Beaſts into their Common than 
ther 50 Acres will depaſture, without having any reſpect to the Common 
of B. nec e converſo ; the original Cauſe of this Common being not for 
Profit, but for preventing of Suits for mutual Eſcapes; and therefore if 
the Vill of A. puts in 50 Beaſts, and the Vill of B. 100, here is no Pre- 
judice to either, if the Beaſts of the one eſcape into the Common of the 
other, Reſolved. 7 Rep. 5. b. Hill. 27 Eliz. in Scacc. Sir Miles 
Corbet's Cafe. | 

15. Common for Cauſe of Vicinage maſt be next adjoining, but it may 
be in ſeveral Manors ; Per Holt Ch. J. 11 Mod. 72. pl. 3. Paſch. 5 Ann. 
B. R. Bromfield v. Kirber. 

16. Ifa Man goes into the Common of Vicinage to drive his Cattle off in- 
to his own Cemmon, (tor he ought not to keep them in the Common of 
Vicinage) he may juſtiſy this Treſpaſs ; bur it they go into a third Com- 
mon, ſuch Excule, perhaps, will not hold; Per Holt Ch. J. 11 Mod. 
72. pl. 3. Paſch. 5 Ann. B. R. Bromfield v. Kirber. | 

17. In Fleading this kind of Common it ought to be pleaded mutual; 


Per Holt Ch. J. II Mod. 73. pl. 3. Paſch. 5 Ann. B. R. in Caſe of 
Bromfield v. Kirber. 


— 


» 5 . 8 4 2 


(L) Common Appurtenant. What is. 


1. I F a Pan hath Time out of Mind had Common of Eſtovers in a 

a certain Place, to be burnt in ſuch a Houſe, and to mend the old 
Heuſes and old Hedges, thts is not Common appendant but appur⸗ 
tenant 11 D. 6. 11. b. 

2. If a Man and his Anceſtors, and all thoſe whoſe Eſtate he 
hath in a Houle, have had Common tor two Beaſts in a certain Place, 
this is not appendant, but appurtenant. 11 D. 6. 12. 

3. Ika Man bargains and ſells Blackacre to B. and after, before the Roll Rep. 
Deed is inrolled, by another Deed grants a Common to the ſaid B. for 424, 425. pl. 
all his Cattle which ſhould manure and feed in the ſaid Blackacre, . 1 A1 
Which he hath bargained and fold to the ſaid B. or the which he hat gued, lcd ad- 


h jornatur.— 


mentioned to be bargained and fold, and after the Deed is inrolled, this Godb. 270. 
is a good Common appurtenant to the ſaid Blackacre, altho' the pl. 377. 
Grantee had nothing in the ſaid Land at the Time ot the Grant, and 8 r 


tho it be admitted that it ſhall not relate to ſettle the Eſtate in him gen 
ab initto, tnaſmuch as this hag Reterence to the Bargain and Sale, and good Grant 
to the Eſtate which he had by Force thereof, Mich. 15 Jac, B. K. „f the Com- 


between Gauen and Stacy, agreed per Curiam, e 


| 
ſhall have Relation as to that, tho' for collateateral Things it ſhall not have Pt ung 


4 So if a Man grants a Common to another tor all his Cattle, 
which ſhould be Levant and Couchant, upon the Land which he ſhould - 


purchaſe (Y within a Month after, aid afterhe purchaſes certain Land, bol. 400. 
this is a good Common appurtenant fo this Land, tho' he had no YL 
7 


thing 
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890 Common. 
thing in this Land ar the Time of the Grant, inalmuch as the 
Grant had Reterence to this which he ſhould purchale; tor it is not 
— 3 that he ſhould have the Land at the Tune of the Grant. 
Mich. 15 Fac. B. R. between Gawen and Stacy, agreed per Cu⸗ 
5. So ft Man bargains and ſells Blackacre to B. and after, be⸗ 
fore the Deed is rollen, by another Deed, grants a Common to 
the fad B. tor all the Cattle which thould manure and feed in the ſaid 
Blackacre, and after the Oced is tnrolled, this ſhall be a good Com⸗ 
mon appürtenant to the lad Blackacre, tho* rhe Grant has no Re- 
terence to the ſaid Bargain and Sale, fnaſmnch as the Grantee had a 
bg and Inception of an Eſtate, ant an Uſe in the ſaid Acre at 
the Time of the Grant, and it ſeems that this ſhall relate for the 
Poſleſſion ſuffictently to ſupport this Grant, for he need not have to 
full an Intereſt in this Land to annex the Common to it. Mich. 
15 Jac. B. B. between Gawer and Stacy, adjudged per totam Curt: 
ain, upon a ſpectal Verdict, and the Court laid it thould be lo with 
ont any Help of Relatton. 8 

6. Ir a Man grants to B. Common for all his Cattle which manure 
Blackacre, where he has nothing in Blackacre, and after he purchaſes 
it, this ſhall be a good Common appnrtenant to this &cre, tho' he 
had nothing tn it at the Trme, nor the Grant hath Reference to any 
Jurchale after, for this ſhafl be a good Grant upon a Contingent, 
cilicer, ff he purchaſes the Land; ſo that this is as nnch as if he 
had ſaid, that he ſhould have the Common quandocunque he ſhalt 
have the Land. Mich. 15 Jac. B. R. between @awer and Sracy, per 
Curtam, and the principal Caſe was adjudged upon this Reaſon. 
N Hers; inalinuch as the Grant had no Reference to a future 
: urchale. | 
Cro. C. 482. mY In 2 . 4 A. was ſeiſed in Fee of a Waſte called Wittenhall- 
pl. 5. S. C. Heath in C. and the Prior of Stone was ſeiſed in Fee of certain Meſ- 
1 ac ſuages, Lands, Meadow, and Paſture in S. and they being ſo ſeiſed, A. 
1-4 by Deed Dated 2 H. 4. grants to the ſaid Prior and Convent Common 
terwards on- Of Paſture, pro ſe & omnibus Tenentibus ſuis in S. prædict' (ſcilicet, 
ly Part of Staͤllington in Comitatu Staffordiæ) cum omnimodis animalibus ſu- 
the Land ig omni Tempore Anni in Wittenhall- Heath præd' habend' to them and 
boy barogy their Succeſſors, and Tenants in Fee, this is d Common appurtenant 
Grantee of t the faid Land whtch the Prior had in S. atoreſaid, tor chis cannot 
the Crown be a Common ſans Number, and therefore ought to be interpreted a 
to the De- Common appurtenant ta the ſald Land by a teaſonable Conſtruction, 
not the In. lnuſmuch as it ts granted for him and his Succeſſots and Tenants 
tire, yet ir there, which refers to the Land. Mich. 13 Car. B. R. between - 
is Common cheveret and Porter, pet totani Curjam, adjudged without Difficulty 
Appurtevant ztpon a ſpecial Verdict. Jntratur, Trin. 11 Tar. Rot. 324--tho' it 
for the Was objected by myſelf, that it is not found that by Uſage it had been 

Beaſts Le- (0 interpreted after the Grant. » 


vaut and 

Couchant upon the ſaid Tenements, and may well paſs with them by the Words Cum Pertinentiis; and 
tho' it be Common created within Time of Memory, yet it is Common appurtenant, and may be ap- 
portioned. To. 396. pl. 5. S. C. adjudged. DE og ES 


Firzh. Aſhſe, 8. Tf a Man grants to another Quandam Aſſartam cum Commu- 
p 134 CSS nia Turbariæ quantum pertiner ad duas bovatas Terre cum Pertinen- 
tiis in D. this is a Common in Groſs, being a Grant De Novo, not 
by Preſcription, and not appurtenant to the ſaid Aflart. 5 Al. 9. 


avzudged, | HP | Ws 
9 Common for all Manner of Beaſts is Common appurtenant. Br. Com- 
mon, pl. 13. cites 37 H. 6. 34. | 2 


a 


10. Common 
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Common. "IT 

10. Common appurtenant may be made at this Day, and may be ſevered 
from the Land ro which it is appurtenant, Br. Common, pl. 1. cites 26 
H. 8. 4- 

11. It a Man grants Common 1 7 to ſuch a Cloſe, it is good, 
and ſhall paſs by Grant of the Cloſe ; for Common appurtenant may be. 
re at this Day. 2 Sid. 87. Trin. 1658. B. R. in Caſe of Pretty v 

utler. 


(M) Common Appurtenant. | How it may be. [And PAN 
for what Cattle. | Fol. 301. 


1. | a Man preſcribes to have Common of Eſtovers to his Free- A Preſcrip. 
hold, ſcilicet, a Houſe, he cannot preſcribe ro {ſell the Mood, don to take 


Eſtovers for 


for this cannot be appurtenant. 11 0. 6. 11. b. the Building 
or new 


Houſes, as well as to repair old Houſes, was held good by all the Court, præter Williams, who ſaid 
that then the Defendant might cut down all the Wood and deftroy it; bur, notwirh(tanding, it w 0 
adjudged for the Detendant. Cro. J. 25. pl. 1. Paſch. 2 Jac. B. R. Arundel (Counteſs of ) v. Steere. 


2. A Man may preſcribe to have Common appurtenant to a Ma- Br. Com- 
nor for all manner of Cattle. 14 I. 6. 6. b. It ſeems to be intended won, pl. 14. 
ol 1 appurtenant; but there this is called Appendant, which Pur c 
cannot be. | | 


A Man preſcribed to have Common appendant for all manner of Beaſts, and it was held that it could 
not be Common appendant, becaufe that is only for thoſe Cattle which manure his Lands. F N. B. 
180. (B) in Marg. of the new Edition [419] cites 9 E. 4. 3. 37 H. 6. 34. and 14 H. 6.6. but it is Com. 
mon appurtenant. Old N. B. 26. 


3. So a Man may preſcribe to have Common appurtenant to his Br. Com- 
Freebold for all manner of Cattle. 25 All. 8. But this is there mon, pl. 42. 


called appendant, but it ſeems to be intended appurtenant. 2a 


S. P. does not appear. 


a han may preſcribe that he, and all thoſe whoſe Eſtate Hecro. C azz. 
hath in the Manor of D. have uied ro have a Fold-courſe, are ve bl. 2. T ia 


Common ot Paſture for Sheep, not exceeding 300, in a Field, (ſcilicet, 1 Day, 
Cancheld, dg the Cale was in Morfalk) as appurtenant to the ſaid 5; p- = 
Manor, tho he does not preſcribe to have them levant and couchant nor appear. 
upon the ſald Wanor, there being a certain Number limited. ich. — 0. 375. 


11 Car, B. R. between Yay 4 poorer, in a Writ of Error, agreed per?" < 


Curiam. Intratur Mich. 6 Car. Rot. 183. and Pill. 11 Car, avy- does not ap- 
judged accordingly. | appear. 


It was ruled 


| by Holt Ch. J. at Dorcheſter Lent- Aſſiſes, 10 W. 3. at a Trial at Niſi Prius, that if a Man preſcribes. 
for Common for a certain Number of Cattle as appurtenant &c. it is not neceſſary nor material to ſbecu that 


they were levant and couchant, becauſe ir is no Prejudice to the Owner of the Soil, for that the Number 
is aſcertained. Ld. Raym. Rep. 726. Richards v. Squibb. | 


F. A Man may preſcribe ta have Common appurtenant for hig Br. Common, 


Cattle nat commonable, as Hogs, Goars, and fuch like. Co. Pr 13- Cie 


6. N 
3 
5 See pl. 10. 
6. [So] 


Litt. 122. | 
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89 Common. 
Br. Com- 6. So} a Man may preſcribe to have Common appurtenant to 


4 his Freehold tor all manner of Cattle, at every Seaton in the Year. 23 
S. C & S. p. All. 8. avjudged, 
as to all 


manner of Cattle; but ſays nothing as to every Seaſon of the Year. * 


See pl.5. 5. A Man may preſcribe to have Common apputtenant for Hogs 
and pl. 10. Jevant and couchant upon ſuch Land. Mich. 5 Jac. B. per Ci: 

riam. | | 
ibid. in 8. A Man may claim Common Ratione Meſuagii; but it ſeems it 


— 7 ſhall be taken that he has Land lying to his Houſe &c. which the Cat- 
80 "tle ought to ſoil &e. Quære. F. N. B. 180. (B) 


Cites it as 
admitted 22 H. 6. 42 27 H. 6. 34.--——— And in the new Notes there (c) cites 22 H. 6. 44 and 11 E. 


3. Common 11. one claims Common as appendant to his Manor, and Iſſue joined thereupon, where it 15 
ſaid that if one has Common appendant to his Carve of Land, whereon he has a Houſe, this ſhall nor 
be ſaid appendant to his Houſe, but to the Land j and favs, Note there a Special Preſcription. lc 
was ruled by Holt Ch. J. at Winchefter Lent-Aſſiſes, 10 W. 3. that a Man may preſcribe for Common 
for Cattle levant and couchant upon a Meſſuage; and he ſaid that he knew Hale Ch. J. to have been of 
the ſame Opinion at Norfolk Aſſiſes. Ld. Raym. Rep. 126. Hockley v. Lamb. 2 Brownl. 101. 
Mich. 9 Jac. C. B. Patrick v. Lowre, S. P. and it ſhall be intended that there is a Curtelage to it. 
Brownl. 198. Trin. 9 Jac. Patry v. Welch, S. P. 

In Treſpaſs the Defendant preſcribed for Common of Paſture for all Beaſts levant and couchant upon a 
Meſſuage. Exception was taken, becauſe of the Word (Meſſuage); but heid good enough, and ſaid to 
have been frequently adjudged ſo; for a Meſſuage includes in it Yards and Curtelage, and the like. 2 
Show. 248. pl 250. Mich. 34 Car. 2. B. R. Scambler v. Johnſon. ———-2 Jo. 227. S. C. The Court 
held the Preſcription good ; for this is not Common appendant, but appurtenant, and ſuch Common is 
uſual in the County of Lincoln, and other Counties, and that it is maintainable better for Beaſts levant 


and couchant than otherwiſe. 


As if at this 9. Common appurtenant to a Manor may be for Cattle without Number, 
Day a Man y jo à certain Number, and may be appurtenant to a Manor by Preſcription, 
EF mmon of or ly Grant made ſince Time of Memory, and that as well for Cattle cer- 


mmon of 


Efovers, or tain as without Number. F. N. B. 180, 181. (N) 


of Turbar 
in Fee ſample to burn in his Manor, by that Grant it is appurtenant to the Manor, and if he make a Feoft. 


ment of the Manor, the Common ſhall paſs to the Feoffee. F. N. B. 181. (N) 

And /o if he grant to a Man and his Heirs Common as appurtenant to his Manor of F. to common in ſuch 
a Moor &c. now by that Grant the Grantee ſhall have the Common appurtenant to his Manor, and if 
he make a Feoftment in Fee or for Life of the Manor, the Feoffee or Leſſce ſhall have the Common. 


F. N. B. 181. (N) 


See pl 5. 10. A Man cannot claim Common appurtenant for Hogs or Goats, be- 

& pl. 7. cauſe they are not commonable Beaſts, D. yo. b. pl. 39. Trin. 16 E. 6. 
Withers v. Iſham. 

Ow. 4. 11. Houſes newly erected cannot have Right of Common where it is 

Wakeheld's claimed by Preſcription. 2 Le. 44. pl. 58. Trin. 30 Eliz. C. B. Coſtard 


Abs c. v. Wingfield. 


agreed ac- 

: cordingly. 
———Godb. 96. pl. 110. S. C. adjudged, —— And. 1 775 pl. 200. S. C. adjudged. Goldsb. 38. pl. 13. 
S. C. adjudged. —Sav. 8 1. Wakefield v. Coſtard, S. C.-— But if the Houſe of a Freeholder, which 


hath uſed to have Common for Beaſts levant and couchant, falls down, and he ere&s a new Houle in 
another Place of the Land, he ſhall have Common to the new-erected Houſe as he had before; and 
took a Difference betwixt the Caſe of Eſtovers, where a new Chimney is erected, and this Caſe, Arg. 
2 Le. 44. in pl. 58. Trin. 30 Eliz. C. B.——-—Godb. 94. in pl. 110. 


2 * 1 5 12. oy ina as. may have Common appurtenant to their 
Burgages by Preſcription. Held upon Demurrer. Sid. 462. pl. 4. Trin. 
ay an Gar. 2. B. R. Miller v. Walker. . r 


Amendments 22 
the Corporation of Derby, between Miller v. Spateman,. See Tit. Preſcription (V) pl. 3. S. C. 


\ 


in Caſe of | 


13. It 


Common. „ 
13. It was ruled by Holt Ch. J. at Wincheſter Lent-Aſſiſes, 10 W. 
3. that a Man cannot preſcribe for Common appurtenant to a Farm, becauſe 
it is uncertain of what a Farm conſiſts, =; ug of 10 Acres, or of 100 
Acres; bur the Preſcription ought to be laid to a Meſſuage, and ſo man 
Acres of Land. But if there is an ancient Farm, and the ſame Lands a 
ways occupied with it, a Man may have Common of Paſture to depaſture 
* | * tilling that Farm. Ld. Raym. Rep. 726. Hockley v. 
amo. 


— of 


—L_ 


(N) Common Appurtenant. The Uſer. How it ſhall 
be uſed. With what Cattle. 


1.L JE that hath Common appurtenant cannot agiſt the Cattle of S. P. nor 


a Stranger. 30 E. 3, 27. 1. agit 


own Cattle if they are levant and couchant upon ſome other Land than that to which he hath Common 
appurtenant. Skinn. 137. 138. pl. 8. Mich. 35 Car. 2. B. R. Molliton v. Trevillian. 


2. be that hath Common appurtenant may borrow Sheep of ano: Br. Com- 
ther to competter his Land, and with theſe he may uſe the Common. n, 2 * 


14 H. 6. 6. b. It ſeems it is intended Common appurtenant, tho * 
it is called appendant. 3 bs 

Treſpaſs, pl. 33. cites S. C. S. P. of Cattle borrow'd to compeſter his Land; for he hee « Special 
Property in them, and ſo are ſaid his Cattle, Arg. and of this Opinion was the Court. Skin, 138. pl 
8. Mich. 35 Car. 2. B. R. 


3. A Pan may ule Common appurtenant to his Manor wich, br. Common, 

Cattle which are for his Houſhold. 7 H. 6. 6. b. The Book is of 5 e k. 
| —— appendant ; but it ſeems to be intended by the Book ap- admitted. 
pu N nt. y 


4. But he can not uſe the Common wich Cattle which are co ſell. Br. Cen- 
14 Þ, 6. 6. b. ag it ſeems the Book is intended. dd 


— 


(N. 2) Common Appurtenant Pleadings. 


I. 'Reſpaſs of Graſs trampled in D. Chaunt. ſaid A#io non, for T7: 
was ſeiſed of the Manor of D. in Fee, and that he and all thoſe 

whoſe Eftate he. has in the Manor, have had Common in the Place where 
&c. with all Manner of Beaſts Appurtenant, and that the Place extended 
to ſuch Place &c. and after Z. leaſed the Manor with the Appurtenances to 
the Defendant for 10Years &c. and after he borrowed Sheep to compeſter 
his Land, and 2 them in to uſe his Common as he lawfully might; 
the Plaintiff ſaid that he had Common there for all Beaſts except Sheep and 
Hugs, and no Plea by Award of Court, by which he ſaid that he had 
Common there for all Beaſts except Sheep and Hogs Ab/que hoc, that he 

had Common with all Manner of Eeafts Time out 1 "Ia Modo & Forma 
2 &c. and Note, that the Reaſon why he pleaded chat he borrowed 


| Beaſts to compeſter the Land, is becauſe that Termor cannot put any 


Beaſts in the Common hut thoſe which he had to Manure his Land, - 
; - | or 


7M | 


— 23444 2 — f — 


— — = = - 
— — — 


* 
— a — N — 
— — = — — . — EIS -— PEO — — 


— —„V ——— A— — nm — — — — — — — wy 
594. Common. 
—— eo ocean ern cameron ante neem . 10 4 - — 
"yp his Houſhould, and not for Sale. Br. Common, pl. 14, cites 14 H. 
6.6. | 
2. Aﬀeſe of Common, and the Plaint is of Common Appurtenant to his 
Franktonement in D. and ſbetved for Title that he was fifa of a Meſuage 
and of a Cirve of Land in D. th which the Common is Appurtenant, and 
that bt and his Anceſtors, and thoſe whoſe Eflate &e. bad nſed Common of 
Paſtiire with 10 Beaſts, and well by theſe Words (was /eiſed) as well as 
if he had ſaid (is ſeiſed , Per Huſſey. Br. Common, pl. 54. cites 16 H. », 
12. 
Brownl. 180. 3. When the Preſcription is for Common Appurtenant to Land, with- 
—_ C. 0ut alleging that it is for Cattle Levant and Couchant ; there are a certain 
burs. P. docs Number of the Cattle ought to be expreſſed, which are intended by the 
not appear — Law to be Levant and Couchant ; reſolved. 13 Rep. 65, 66. Hill. 
ppe ep. 05, 7 
2 Brownl, Jac. C. B. Morſe v. Webb. 


297 8 g8ee more of this at the Diviſions of Pleadings at the End of this Title 
of Common. | 


* — —_ — A 2 5 . ol 
— — — 8 Sth. 


— _ — had — — 


(O) Common in Groſs. How it may begin. 


If a Man bas x, mon Appendant cannot be made Common in Groſs ; far 
«Waywhis A this is for Cattle Levant and Couchant upon the Land to 
Houfe by whicy ec. and therefore it cannot be ſevered without Extinguichment. 


Preſcription, 9 E. 4. 39. 26 P. 8. 3. f 
this cannot 

be made in Groſs, becauſe it is Appendant to the Manor or Houſe; but Common Appurtenant, or 2 
King's 2 or an Advowſon Appendant may be made in Groſs; but Common of Eſtovers to burn 
in ſuch a Houſe cannot be made in Groſs, nor Common Appendant which is by Reaſon of tlie Tenement 
&c. Br. Common, pl. 28. cites 5 H. 4. J. by Fairfax J. pro lege. —Paſturage claimed for Sheep Le- 
vant and Couchant upon the Defendant's Land it Common Appendant, and cannot be ſevered from the 


Soil by Grant. Cro. C. 542, 543. pl. 7. Paſch. 15 Car. B. R. Arg. cites 4 H. 6. 13. & 8 E. 4. 


CAA 2. 80 Common Appurtenant for Cattle Levant and Couchant upon 
Wt the Land, cannot be made in Grols for the aforeſaid Cauſe. Mell 
Co J. 15, 334 19D. 6. 33. b. Paſch. 1 Jac. B. between Drury and Rant av- 
pl. 19: Drury judged. Contra, 26 P. 8.4. EST: 


v. Kent, 8. 
C. _—_— that he could not grant it over, becauſe he had it Quaſi ſub Modo, viz. for Beaſts Le- 


vant &c. but Common Appurtenant for Beaſts certain may be granted over. 


Cro. C. 432. 3. If A. and all thoſe whoſe Eſtate he hath in the Manor of D. have 


pl. 2. 8 had Time out of Mind a Fouldcourſe, viz. Common of Paſtnre for any 


S. Cadjudgd Number of Sheep not exceeding 300, in a certain Field as Appurtenant 


in C. B. and to the ſaid Manor, he may grant over his Foldcourfe to another, and 
affirmed in ſo make it in Groſs, becauſe the Common is for a certain Number, 
Error in And by the Preſcription the Sheep are nat to be Levant and Tou- 


Jo. 375. pl. Chant upon the Manor: but it is a Common for ſo many Sheep 
1. S. C. the àpptirtenant to the Manor, which may be ſevered from the Manor as 
Court held well as an Advowlon, without any Pt ice to the Owner of the 
he Com Land where the Common 18 to be taken. Mich. 11 Car. B. R. be- 


1 


mon Appur- tween Day and Spooner, in a Mrit of Error upon a Judgment in B. 


renant, may H. per Cuxiam, Prz=ter Berkly, who ſeem d to doubt of this. In. 


be ſevered tratur Mich. 6 Car. Rot. 183. But there the Caſe was, whether it 
pom the . might be granted over with Parcel of the Manor, and ſo ſhould be 
vecially Appurtenant to this Parcel, and ſo it is adjudged in Banca that it 
when ic is ThgQuld-pals as Appurtehant to this Parcel, and ſo held per Curiam 

ranted with in B. K. Prater Barkly, who doubted of this, but afterwards Pill. 


arcel of the my II, 


4 


% 


Common. 595 


11 Car. it was ſo adjudged by the Conſent of Barkly and all the Manor ; and 
Court ; and Judgment affirmed accordingly, Wi = 


for a certain Number of Sheep, viz. 300 the Party may grant 250 to one, and reſerve 50 to himſelf 
well enough, and affirmed the Judgment in C. B. | 


4. If a Man has a Way to his Manor or Houſe by Preſcription, this can- 
not be made in Groſs, becauſe it is Appendant to the Manor or Houſe, 
but Common Appurtenant, King's Highway, or Advowſon Appendanr 
may be made in Groſs, but Common of Eftovers to be burnt in ſuch 
Houſe cannot be made in Groſs nor Common Appendant, which is by 
Reaſon of the Tenement. Br. Common, pl. 28. cites 5 H. J. J. 

5. Common Appurtenant and in Groſs may be by Preſcription, or may 
commence at this Day?by Grant; Per Wray ch. J. 4 Rep. 38. a. b. 
Mich. 26 & 27 Eliz. B. R. in Tirringham's Caſe. 


* 1 * * ttt W — * 
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P) For what Cattle. 


t. A Man may preſcribe to have it for all Manner of Cattle. 15 
| E. 4. 33 


2. The Grantee of Common for a certain Number of Cattle can- F. N B. 1803 
not Common with the Cattle of a Stranger. 18 E. 4. 14. b. (B) 8. F. 

3. A Man may preſcribe to have Common for ail Manner of Beaſts ver 
well, by Reaſon of his Perſon &c. Per Pigor. Br. Preſcription, pl. 28. 
Cites 15 E. 4. 32. : ' 

4. A General Licence ad ponenda Averia ſhall be intended only of 
commonable Cattle, and not of Hogs ; ſed contra, if the Licence had a 
been only for a particular Time; Per North Ch. J. and it was admitted. 
2 Mod. 7. Hill. 26 & 27 Car. 2. in C. B. in Caſe of Smith & Feverel. 


(Q) By the Cattle of whom. 


. I a Commoner hath no Cattle, he cannot agiſt the Cattle of“ Br. Seiſin, 
All others tu uſe the Common. 45 E. 3. 25. b. Curia. + 22 pl. [ Cites 


84. F. N. B. 180. 
8 | (K) cites 
S. C. He that has Common by Specialty cannot agiſt the Beaſts of others. Br. Common, pl. 5, 


Cites S. C. 
+ Br. Common, pl. 41. (45) cites 8. C—Firzh. Aſſiſe, pl. 228. cites S. C. 


2. So he cannot command his Tenants at Will to uſe it mith * Br. Com- 
2 Cattie in his Name, 45 E. 3. 25. b. f 22 All. 84. ſanie d P35: 


cites | 
— Br, . 

: 2 fin, pl. 3. 
Cites 8. C. 1 Br. Common, pl. 41. (40) cites 8S. C—— Fitzh. Aſſiſe, pl. 228. cites 8. C. 


3. But if he borrows other Cattle to manure his Land, he may uſe * Br. Com- 
e CA KY Inv! 
| | 3 manure and, or mn 4 ea] 
ought to have Common. 45 E. 3. 25. b. + 22 Af, 84. * Seiſin, = "Ag 


=! Common, pl. 41. (40. ) cites S. C. but the Borrowing them in order to . is 
vot ſuſtic ient, unleſs he manures in Fact with them. Fitzh. Aſſiſe, pl. 228. cites 8. C 
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6 © Common. 
By: Gage 4. 'Sohe hae] hath Common - Groſs for a I'S ah of Cattle, 
; ", pl. 48. may put in attie ot a Stranger, and ule the Common 
(7) cines may pu 11Þ, 6. 22. b. ; 2 _ 
2 moo, fl a cites 8. CF. N. B. 180. (B) 8. F. 
Br. Com- 5. So he that hath Common in Groſs ſans Namber man put in 
mon, vl. 48. the Cattle of another Pan, and uſe the Common with then. 11 


— cites D. . 2. b. 


Fitzh. Com- 
mon, pl. 3. cites 8. C. * N. B. 180. (B) S. P. 


R) Common in Groſs. What ſhall be ſaid Common 
in Groſs, 


Br. Com- 1. IF a Man at all Times hath uſed Common with his Cattle Cou- 
ISO 11 * 8 (0ùU0 C. in certain Places, 70 675 wo other Cattle 
coming, thts s Common appendant to ce, and not in 
F N Gr Groſs, 22 Aff. 36. Curia. 
Cites 


| | S. P. unleſs he and his Anceſtors claimed the Common to be in Groſs among the Commoners, but if 
they had uſed it with ſuch Beaſts ſo Levant and Couchant, and with other Beaſts coming &c. then it 
mall be taken as in Gros. Fitzh. Common, pl. 19. cites S. C. and by their claiming it as in Groſs - 
— among the Commoners, their Claim is known, which otherwiſe it would not have been Kc. 


2. If one grants to F. S. 8 Acres of Land, fimul cum ſo much Common as 
belongs to his Oxgange of Land in a certain Place, this is not Common ap- 

rtenant, but in Groſs; per Herle. F. N. B. 180, 181. (N) in the new 
Nowes there (c) cites 7 E. 3. 48. 

3. But ſee there it is adjudged, if one grants an Aſſart un! cum tota 
Cmmunia quant pertinet ad unam Bovatam Terre, this is Common in 
Groſs, and he take as much as another takes for 2 Bovates or Ox- 
ganges in groſs, and when he pleaſe 855 becauſe ſuch Common cannot be 
appendant to Land. F. N. B. 16 I, (NJ) in the new Notes there (c). 

2 a Man grants Common to the M. 1 and Burgeſſes for all their Cattle 


wch a Place, it is good, and in groſs, and not appurtenant; Per Cur. 
v. 246. Hill. 30 & 31 Car. 2. 'B. R. in Caſe of Stables v. Mellon. 


(S) Common in Groſs, Mat ſhall be a good Grant. 


Br. Grants, I. Fi grant Common to another for Bears, and do not t declare 
pl 5. ces far Place ye thalt have k, ths 18 vo. 5 b. 6 36 


Paſton, quod non negatur. 


| Br. Grants, 2. Tt f Man grants to another Common, Dbiounque averia ſua 
4 cites jerint, this is d Grant, by Averment in what Place his Cattle 


| bro Common, ted at "the Time ihe Grant, before or after. 9 0. 6. 36. 


pl. 3. cites 
: 6. 36. but 8 P. does not appear—Firh. Common, pl. 2. cires 8. C. — 8. P. Arg. Roll Rep. 427. 
n pl. 16 


. ; ' 


35 But 


1 


(T) Common 11 Groſs upon a Grant. Tn what Place it 


B. between Gawen and Stacy, agreed at the Bar. 


Grant of the Common good? It was argued, ſed adjornatur——Godb. 240. pl. 397. Mich 15 Jac, 


1. IF a Wan grants to me Common for my Cattle ubicunque E, Cann, 


3 % * 
Common. 597 
3. But without ſuch Averment this is not good Grant. 9 I), 6. 36. Br. N , 


4 If I grant Common to another in my Land every Year, and pl. 4 cites 
it lies treſh, this is good, tho” it be at my Will, whether he ſhall habe Cr. f. 
any Profit, for J may ſow it. 17 E. z. [34 b.] e 

5. IA. grants Common to B. in certain Land, for all his Cattle Roll Rep. 
which ſhall be Levant and Couchant upon Blackacre, where B. hath 424 pl. 16. 
nothing in Blackacte, ſo that it cannot be appurtenant, yet this ſhall g G A Me 
not be a Common in Groſs, becaule the Intention and Limitation of bargainca 
the Grant is to Cattle Levant and Couchant. Trin. 15 Tac. B. 7 * 
dented; and afterwards, but before Inrolment of the Deed, he granted to the Bargainee — K 
Common for all commonable keafts manuring and feeding on the ſaid Land beforementioned, and after- 


wards the Deed was inroll'd The Point was, Whether this Inrolment ſhall relate fo as to make the 


Ludlow v. Stacey, S. C. adjudged a good Grant of the Common, and the Inrolment ſhall have Rel 
tion, tho? for Collateral Things it ſhall not have Relation, ; TO 


6. [So] if A. grants to B. Common in certain Lands for all his 
Cattle which thall manure and teed in Blackacre, whereas B. has no- 
thing in Blackacre, by which thts cannot take Effect as a Common 
appurtenant, yet this ſhall not take Eftect as a Common in Groſs, 
inaſmuch as it is expreſsly limited to ſuch Cattle which manure and 
feed in the (aid Land. . | 

7. [But] Trin. 15 Jac. B. R. between Gawer and Stacy, the Court See pl. 5. 
ſeemed e contra; but Mich. x5 Jac. they ſeemed to waive this Opt dn e. 
nion, and Croke held expreſsly e contra. 9 
8. A Man may grant to another Common in one Place for all 
Manner of Cattle, and in another Place for 10 Beaſts; and ſo the 
9 may put the 10 Beaſts in either of the evo Places. 17 E. 3. 
1 If a Man has Common appurtenant to a Meaſſuage and Lands for a cer- x a 
tain Number of Beaſts, he may alien the ſame; otherwiſe if he have 
Common for all his 4 Levant and Couchant on ſuch Lands, he can- 
not alien this from the Land; Per Hale Ch. J. 2 Lev. 67. Mich. 24 
Car. 2. B. R. in Caſe of Daniel v. Hanſlip. . 


ſhall be talen. 


= 


averia ſua ierinr, if the Cattle of the Grantor did never feed in any pr 4 _—_ 


Place before the Granc, or at the Time of the Grant or after, the Grate oniy a Re- 
tee ſhall have no Benelſit by the Grant. 9 Þ, 6. 36. ference to 


Br. Grants, 
pl. 5. which cites 9 H. 6. that if after the Grant the Grantor has no Beaſts, the Grantee in ſuch Caſe 
ſhall not have Common. Perk. 10g S. P. only the (Ubicunque) in the Original in Fol. 43. a. is 
Wrong tranſlated in the Engliſh Edition (whenſocver.) | 


2. C But] ira Man grants Common to another, ubicungue dvetia Br. Gran, 


ua iert, and after he Occupies and Manures 100 Acres of Land with 5 K. => 


his Cattle, and after he becomes ſo poor that he hath no Cattle, _ vet the accordin 
Grantee ſhall have the Common in the 100 Acres. 9 b. 6. 36. Curia. 1.4 


| | m 
FI. 3. cies 8. C. but it is only a Refetence to Br. Grants, pl. 5. 


1N ; _ 10 - 


* 
* 


45 1 


* 
—_—. 
_ 


— * — * r _=— * 
—— — 


. 8 —_—_— a. AM —_ 8 1 6 «as 
— TC ﬀ—_ hd * 
. 
Com mon 


3. [80] ik a Man grants a Common to me for my Cattle ubicun: 
que a ſia lerint, if the Grantor at the Time of the Grant, or a1- 
ter, feeds his Cattle in any Place, the Grantee may have Common 
there allo. 9 Y. 6. 36. 1 | 
Br. Com- 4. [And] upon ſuch Grant of Common ubicunque averia of the 
_ Grantor ierint ; if the Grancor puts his Cattle in his Garden, or in his 
bur for the Corn, the Grantee may put his Cattle there allo. 9 Þ. 6. 36. 


3 
fers to Br. Grants, pl. 5. which cites 9 H. 6. S. P. by Babbingron acgordingly. 


FRAY © © But] if the Grant be of Common ubicunque averta ſua ierint, 
Fol. 404. and Orantor dies; Quære, whether the Grantee ſhall have Com- 

mon alter his Death. 9 D. 6. 36. | 

Br. Grants, 6. If one Man grants Common to another for all his Cattle 

bg Jes throughout his Manor, he cannot Common in the Garden of the 
8 P. dy Orantor Parcel of the Manor, bur only in ſuch Places where a Man 


Babbington. of Common Right ought tu common. 9 D. 6. 36. 
hut ſuch | ; 

Grant is not any Reſtraint to the Waſtes or Commons, but the Grantee may claim Common in any Part 
of the Manor, without pleading that it was Waſte or Common. Agreed by Croke and Berkley, cæteris 
Juſticiariis abſentibus, and Judgment accordingly. Cro. C. 599. pl. 20. Mich. 16 Car. B. R. 
Stringer's Caſe, . | 


7. Note, per Fitzherbert, there is d Diverſity between Common for cer- 
tain Beaſts, and Paſture for his Beaſts ; for if I grant to you Paſture for 
certain Beaſts in my Manor, I hall appoint you where you ſhall have it; 

But if I grant to you Common tor certain Beaſts in my Manor, you ſhall 
Orig. is * have it per my & per tout, and it was agreed that [ Przcipe] quod red- 
(Pur ceo.) dat lies of Paſture for two Oxen, but e contra clearly per Firzh. of Com- 

mon jor two Beafts,: becauſe by him [Precipe] quod reddat never lies of 
Common. Br. Common, pl. 2. cites 27 H. 8. 12. 

8. It a Man grants certain Lands to one Cum Communia in omnibus Ter- 
ris ſuis &c. and does not expreſs any Place certain, he fall have Common 
in all 05 Lands which he had at the Time of the Grant. F. N. B. 
180. (C). 


(U) Common in Groſs by Grant. In what Time it is 
. | to be taken. 4 


Fitzh. Com- f. FF a Man Common to me quandocunque averia ſua je- 
mon rint, the Orantee ſhall not have Common, but when the Cat- 
Perk. S. 109. tle Of the Grantor are in the Common, 9 Þ, 6. 36. Cutia. 

S. P. and 5, a N 

Cites 8. C. 80 that if afterwards the Grantor has no Beaſts, the Grantee ſhall not have Common; 
Per Martin, quod fuit conceſſum. Br. Grants, pl. 5. cites 9 H. 6 S. C. cited by Hobart Ch. J. 
thar if the Grantor employs the Land to Tillage, or lets it lie freſh, the Grantee has no Remedy, and 
ſays that ſo is the Book of 1) E 3. 26. Hob. 30. in pl. 47. S. C. cited Cro. C. 599. in pl. 20. and 
Berkle Pl ſaid that the Clauſe of Quandocunque Averia ſua ierint is void, becauſe it reſtrains all 
the Ef. of the Grant; for if the Grantor will not put his Cattle in, the Grantee ſhall never have his 
Common; but Crooke J. held the Reftraint good, becauſe this is not a total Reſtraint, & Modus & 
Conventio vincunt Legem; and it is not intendable that the Grantor would totally forbear to put in his 
Cattle to defraud the Grantee ot his Common. _—1 Rep 87. a. cites S. C. that this is Modus Dona- 
tionis, and the Grantee ſhall not have Common but in this manner. 25 „„ 


hy 


. 4 y L g — 5 5 b 


n b | | | ; 


2. Where a Man grants Common for 10 Beaſts a Tear in D. and he does Br Parnour 
not tate Common by iwo Years, he ſhall not put in 30 Beaits the 3 Year, de Profits 
and ſo of Eſtovers, Fuel, Hay &c. Br. Common, pl. 4. cites 27H. _ 1 

| e 8. Ul — 
6* 10. | Fitzh. Com- 
mon, pl. 6. 
Cites S. C. 
Br. Grants, 
pl. 8. cites 


(X) Common. Seiſin. 1 


Common. 


x. Tortious Uſer of Common cannot put him in Seiſin. 
Ed. 3. 25. b. 26. 22 All, 84. LIM | * 
2. As, the Commoner cannot gain Seiſin by Cattle which he * Br. Com- 
agiſts, tor ſuch Uler is not lawtul. *. 45 E. 3. 25. b. f 22 Aſl. 84. mon, pl. 25. 


cites S. C. 
Curia. — 2 Br. Sei- 

ag 3 . 9 7 J. . 
Cites S. C. T Br. Common, pl. 4t. (40) cites S. C.———Fitzh, Aſſiſe, pl. 228. clits Sc 


3. So, he cannot gain Seiſin by che Uſer of his Tenants at Will, be- * Br. Com- 
being his Servants, with their Cattle by his Command in his won, pl ; 
Name ; for their uſer with their Cattle is tortious. 45 E. g, 5, 
3. 25. b. f 22 Aff. 84. fame Cale, pl 5 4 
+ Br. Common, pl. 41. (30) cites S. C. —Fitzh. Aſſiſe, pl. 228. cites 8. C. The Uſer of 


Common by Tenants at Will ſhall be a Seiſin to him in Reverſion to have an Aſſiſe, if he : 
Tenant at Will be after difturbed to uſe the Common. F. N. B. 180. (I) 25 r li 


* 4. But if the Commoner hath no Cattle, ann {o takes the Cattle of * Br. Seiſin, 
another, and the Lertenant delivers Seiſin to the Commoner, and is pre- pl. 36. cites 
ſent when the Cattle are put in, and he aſſents tu the Uſer and putting 1 11. P P. 
in, or commands htin ſo tu do; this is a good Setfin. * 45 E. 3. 20. Us 
5. So it theCommoner hath no Cattle, he may take Seiſin by the * Br. Com- 
Cattle of another, and chaſe them back preſently; for the Continu- won, pl . 
ance is tortious, and this is a good Seiſin. 45 E. 3. 26. per cy 5 ; 
Thorpe, but Bro. Commoner, * 51. [ſays] Quere of this (and it Torge, 27 
ſeems not to be Law; for the putting them in without Continuance Brooke 
18 tortious. f 22 All. 84. Per Thorpe. | ny makes a 


E uzre of it, 
— Br Seiſin, pl. 5. cites S. C. + Br. Seiſin, pl. 36. cites 8. C. Firzh. Aſſiſe, pl. 228, 
cites 8. C. | 


6. Ika Ban hath Common ſans Number, if he hath been ſeiſed of 
this with Cattle Er any certain Number, dg 20, 30, or 40; this ts ' 
a good Seiſin. 11 . 6. 23. 5 ; | 
| T Tf a Man recovers a Common, and the Sheriff upon à Mrit of 8. Seiſin, 
Seiſin comes to the Place, and by Parol delivers to him Seiſin of the pi 36. cires | 5 
Common; chis is a good Seiſin of Common to have an Aſſiſe 22 8 C es 


22 Aſſ. 84. per Thorpe. ſays Quod 


"LA quære bene. 1 
— —Fitzh. Aſſiſe, pl. 228. cites S. C. Br. Aſſiſe, pl. 31. cites 45 E. 3. 25. S. P. that he ſhall | | 
have Aſſiſe or Rediſſeĩſin upon the firſt putting him in Poſſeſſion ; becauſe the Law adjudges him in Poſ- 
ſeſſion by the firlt Scifia; Quod non negatur. But Brooke ſays, Tamen Quzre. : 
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600 Common. 


Fd! In what Caſes the Sim of one ſhall ſerve for 
others. 


* Br. Seiſin, 1. HE Seiſin of the Father is n not ſufficient for the Heir. * 45 
BW ED. 3. 25. f 22 Aff, $4. 
t Br. Seiſin, pl. 36. cites 8. C.—Firz. Aſſiſe, pl. 228. cites 8. C. 


* Br see, 2 The Seifin of « Leſſee for Years of a Common, is (ufficien for 


d p26 him in Reverſion. 45 E. 3. 26. * 22 All. 84. 


by Seaton & Mombray.— Fitz. Aſſiſe, pl. 228. cites S. C. 


This concludes Lord Roll's Abridgment, Title COTTON the. Addi- 
tions whereto will be contained in a ſubſequent Volume, ir being 
ſuppoſed much more proper ſo to do, than ro break the Thread 


eat by taking in any ſmall Part of it here. 
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